Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


■■    .T  * 


k  • 

• 

i 


-^  c» 


\ 


^.  2/.  ^-3. 


/" 


/. 


j    L..Li  1 

< J 

lOO 


1^ 


y 


1 1 


it 

4: 


■\ 


'it 


m 


REPORTS 


or 


CASES 


ARGUED  ANI)  DETERMINED 

IN  THI 

HIGH    COURT   OF   CHANCERY, 

DURXNO  THB  TIMB  OV 
VROM  THB 

COMMENCEMENT  or  tbm  SITTINGS  betoms 
HILARY  TERM,  1818, 

TO  (BB 

1;M>  or  Tot  SITTINGS  jrru  MICHAELMAS  TERM,  1819. 


By  clement  TUDWAY  SWANSTON,  Esq. 
OF  Lincoln's  inn,  barbisteb  at  law. 


VOL.  11. 


1818, 1819,  58,  59  GEO.  IIL 


LONDON: 

PRINTED  BY  A.  STBAHAN, 
LAW-tmoitBa  *o  *MB  Kiiro'a  mMc  sxamnrr  majbtt; 

FOR  JOSEPH  BirmBRWOBTH  AND  SON,   LAW-BOOKSEUARS, 

48.  VLXBT-8TBBBT  ; 
AND  J.  C0OKE»  ORMOND^iUAY,  DUBLIN. 

1822. 


» 


Lord  EldoNi  Ijord  High  Chancellor. 
Sir  Thobcas  Plumeb,  Master  qfiJu  BoUs. 
Sir  John  Leach,  Vice^Chancdlor. 
Sir  Samuel  Shepherd,  JHorruy-GeneraL 
Sir  Robert  Gzypord,  ScUcUor^GeneraL 


A  2 


i  I  I 


»* 


i    ^ 


\ 


TABLE 


OF 


CASES   REPORTED 


IN  THIS  VOLUME. 


A. 

Page 

Page 

Bowden  v.  Hodge 

258 

AbrdhaUy.BiM 

172 

Bridges  v.  Stephens 

150  n. 

Jdlardj  DeAorough  y. 

2SSn. 

Brown,  ex  parte 

290 

Attorney-General  v.  Lepine 

180 

Brown  v.  Petre 

285 

Attorney-General  o.  Mayor 

» 

BtMj  AbrahaU  v. 

172 

&C.  of  Stamford 

594 

Butler  V.  Bulkeley 

S7S 

Attorney-General  v.  War- 

ren 

291 

C. 

B. 

Campbell  v.  Mullet 

553 

f 

Cankamj  Gold  v. 

325 

Bagott,  Sakbury  v. 

60$ 

Carteret  v.  Petty 

323 

Barker,  Job^  v. 

255 

Carwick  v.  Young 

239 

BazdgeUi  v.  BaHine 

156  n. 

Casamajor  v.  Strode 

347 

Bedford  Cban^,  in  re 

470 

Cassillis,  Lord,  Kennedy  v* 

.  313 

Bemey  v.  Fairclough 

U2n. 

Chastel  du,  Hanington  Xh 

159  n. 

Binks  V.  Lord  Rokeby 

222 

Claytofh  Harvey  v. 

221  n. 

Bird  V.  Hunsdon 

342 

Costa  de,  v.  de  Paz 

487  n. 

Blythe,  Postlethwayte  v. 

256 

Cottingtarh  ex  parte 

326 

VI 


TABLE  OF  CASES  REPORTED. 


Crickitt,  Mayhew  v. 
Crowley's  Case 
Cuddington  w.  Withy 


D. 


Page 
185 
1 
174. 


Davis  V.  The  Duke  of  Marl- 
borough 108 
Desborough  v.  Adlard           233  n. 
Dunbar,  Lord,  Musgrave  v.  198  n* 


E. 

Eklwards  v.  M^Leay 
EUon  v.  Harrison 


F. 

Fairdcughy  Bemey  v. 
Forman,  Protheroe  v. 
Fremont,  Smith  v. 

G. 


287 
276  n. 


142  n. 

227 

330 


Garrard  v.  Grmling 

244 

Gee  V.  Pritchard 

402 

GM  v.  Canham 

^2B 

Graham,  Smith  v: 

264 

Grey,  Lord,  v.  Lady  Grey  594 

Gurdon,  Lloyd  v.  1 70 

H. 

Hanington  v.  du  Chastel  159 

Harwood,  Skipp  v.  580 


Page 
Harrison^  Elton  v.  276  n. 
Harvey  v.  Clayton  221  n. 
Hawkins  v.  Luscombe  375 
Hawkshaw  v.  Parkins  539 
Herbert  v.  Mayn  198 
Hodge,  Bowden  v.  258 
Hodge,  Walter  v.  92 
HiU,  Wolfr;.  149  n. 
Holloway,  Marshall  v.  432 
Howard  v.  Duke  of  Nor- 
folk 454 
Hunsdon,  Bird  v.  342 


J. 

Jenkes'  Case 
Jennings,  ex  parte 
Jefirey,  Vawser  u. 
Job  «?•  Barker 


12,  83 
360 
268 
255 


K. 


Kennedy  v.  Lord  Cassillis    SIS 
Kh^j  Botkmll  v.  221  n. 


L. 


Lepine,  Attorney-General  v.  1 80 


Ley,  Wynstanley  v* 
Lloyd  V.  Gurdon 
Lloyd,  Smith  ». 
Lowten,  Parkhurst  v. 
Luscombe,  Hawldns  v. 
Luttrellj  Spence  v. 


5SS 
170 
224 
l'^ 
SIB 
2£ln. 


TABLE  OF  CASES  REPORTED. 
M. 


Page 

H'Lwy,  Edwards  n,  287 
Ma^iorongh,  Duke  o^ 

Davis  o.  108 

Harsball  v.  Hollows;  432 

Mayliew  v.  Crickitt  185 

Ma/n  V.  Herbert  198 

Hdlish,  Vdlareal  v.  533 

Menx  V.  Maltby  277 

Mullett,  Campbell  v.  553 

Mosgrave  v.  LordDunbar  198  n. 


N. 

l^ndoson  V.  Wordsworth      365 
Norfolk,  Duke  of,   How- 
ard V.  45* 
Nait,  Stttnhrpe  f.                  S21  d. 


O^MnUf  JRex  v. 


P, 

Parkhurst  r.  Lowten  194 

Parkms,  Hawkshaw  v.  539 

Paz  de,  de  CosU  v.  487  n. 

Pearson  v.  Rowland  266 

Petre,  Brown  v.  235 

Petty,  Carteret  v.  323 

Postlethwayte  v.  Blythe  256 

Piitchard,  Gee  v.  402 

Protheroe  v.  Forbian  227 


Page 

S£x  T.  Osborne  SOS  n. 

Roe  V.  Wood  SS4 

Rokeby,  I>ord,  Binks  r.  S22 

Rotkmell  V.  Kii^  S21  n. 

Rowland,  Pearson  v.  366 

Ryan,  Thompson  v.  567  n. 


S. 

Salsbury  v.  Bagott  603 

Skelton  v.  Skelton  17o 

Skipp  V.  Harwood  586 

Smith  V.  Fromont  330 

—  V.  Graham  264 

—  V.  Lloyd  224 
Smyth,  ex  parte  393 
Smythe  v.  Smythe  251 
Spence  v.  Ijdtrell  221  n, 
Stamford,  Mayor,  &c  o^ 

Attorney-General  v.  594 

Siarthope  V.  Nott  221  n. 

Stq^ens,  Bridges  v.  1 50  n. 

Strode,  Casamajor  v,  347 


Thompson  v.  Ryan  567  n. 


Vaughan  v.  Worrall  395 

Vawser  v.  Jefir^  268 

Villareal  v.  Mellish  533 


viii 


TABLE  OF  CASES  REPORTED. 


W. 

Page 
Walter  v.  Hodge  92 

Warren,  Attomey-Gene- 

ral  V.  291 

Wiktingham  v.  fVoder  428 

Williams  v.  Williams  253 

Withy,  Caddington  v.  1 74 

Wolfv.HiU  149  n. 

Wood,  Roe  0.  2S4 


Wordsworth,  Nicloeon  v. 
W(Hrrall,  Vau^^ian  o. 
Wynstanlcy  V.  hey 


Y. 


Yoan^  Carwick  v. 


Page 

365 
895 
MS 


2S9 


ERRATA. 

Pig0  4S.  line  15,  the  lentence  dioiild  be  read  thus;  •  dtfdncCioii  ivliieh 
hM  introduced  the  custom  of  the  King  receiiing  addienes  from  the 
Lotd  Mayor  and  Coounon  Council  on  the  tfaroney  not  addreaaes  from 
#ie  Common  Hall;  the  House  of  Lords  also  veoeiTing  a  petition  from 
the  latter  body  only  as  the  petition  of  the  indinduals  who  signed  it 

Page  157.  line  19.  after  on,  uueri,  some  of. 
■  '      167.  —  SO.  jkr  entitled^  read  interested* 

—  SSS.  —  9.  The  sentence,  (of  which  two  lines  were  tnuupoted  at 
Ae  prsas,)  should  be  read  thus ;  It  now  appears  that  the  suit  in  &»l2an<( 
is  bond^fide,  and  the  iigunction  is  eougfat,  not  against  the  persons  in 
whose  name  this  bank  stock  stands,  but  against  the  Court  of  Session, 
which  nerer  can  be  made  eflbctaal.  If  you  think  proper,  and  you  are 
entitled  to  ask  for  an  injunction  agMost  individiialai  thst  foit  nenr  ctn 
4oyouliann. 
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1818. 
CROWLErS  Case,  {a)  Jtify^w! 

15—18. 

A   CX)MMISSION  of  bankruptcy,  dated  the  7th  of     The*  Lord 
-^    March,  1815,  having  been  issued  against  John  SjT^h?^ 
Crcnstey,  he  was,  on  the  18th  of  Jime,  1816,  committed  dhabeateor' 
to  prison  by  the  commissioners.     The  warrant  of  com*  £||^  law  in 
mitment  was  in  the  foDowing  words :  —  "At  Guildhall,  ^"SS^^^i; 
London,  18th  day  of  June,  1816. '"Whereas  his  Ma-  forthepurpoM 
jest/s  commission,  under  the  great  seal  of  Great  Bri"  ^d^rmining 

swers  of  a  bankrupt  on  his  examination  are  unsatisfactory,  the  commissioners  can 
resort  to  the  endence  of  third  persons,  qtutre, 

CommissionersluiTing,  on  the  evidence  of  third  persons,  committed-  the  bank* 
nipt  for  not  answering  satisfactorily,  must  state  that  evidence  m  hoc  verba  on 
the  warrant  of  commitment ;  and  a  warrant  stating  only  the  effect  of  the  evidence, 
is  defective  in  substance.  ^ 

A  bankrupt  answeritu^  a  question  embodying  a  statement  relative  to  the  acts  of  a 
third  person,  without  iknying  or  qualifying  Uut  statement,  is  not  understood  at 
admitting  it. 

(a)  S.  C.     1  BueJi,  S64. 

Vol.  II.  B  ^  tain. 
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1818.       iaiftf  grounded  upon  die  several  statutes  made  and  now 
V^  '     ,      in  force  concerning  bankrupts,  or  some  or  one  of  them. 
Case.         bearing  date  at  Westminster^  the  seventh  day  of  March , 
1815,  in  the  fifty-fifth  year  of  his  present  Majesty's 
Teign,  hath  been  awarded  and  issued  agtunst  John  Crono- 
ley,  late  of  Saint  James  Street^  in  the  parish  of  Saint 
James,  Westminster,  in  the  county  of  Middlesex,  tavem- 
Iceeper,  wine  merchant,  dealer  and  chapman,  directed 
unto  G.  W.,  A.  E.  J.,  M.  F.  A^  W.  K.  S.,  and  -B.  G., 
Esquires,  any  four  or  three  of  them :  And  whereas  the 
said  commissioners,  in  the  said  commission  named,  or 
the  major  part  of  them,  having  first  respectively  taken 
the  oath  appointed  by  an  act  of  parliament  passed  in 
the  fifth  year,  of  the  reign  of  his  late  Majesty  King 
George  the  Second,  intituled,   "  An  act  to  prevent  the 
committing  of  frauds  by  bankrupts,"  for  commissioners  of 
bankrupts  to  take  before  they  act  as  commissioners  in 
the  execution  of  the  powers  or  authorities  given  and 
granted  by  the  said  act  or  acts  of  pai'liament  now  in 
force  concerning  bankrupts,  and  having  begun  to  put 
the  said  commission  into  execution,  upon  due  examin- 
ation of  witnesses,  and  other  good  proofs  before  them 
had  and  taken,  did  find  that  the  said  John  CraoUey,  be- 
fore the  date  and  issuing  forth  of  the  said  commission, 
did  become  bankrupt,  within  the  true  intent  and  meaning 
of  some  or  one  of  the  statutes  made  and  now  in  force 
concerning  bankrupts,  and  did  adjudge  and  declare  the 
said  John  Crawley  bankrupt  accordingly :  And  whereas 
the  major  part  of  the  said  commissioners  did  cause  no- 
tice to  be  given  in  the  London  Gazette,  that  the  said 
John  Crawley  was  thereby  required  to  surrender  him- 
self to  the  said  commissioners  in  the  said  commission 
named,  or  the  major  part  of  them,  on  the  15th  day  of 
April,  1815,  on  the  22d  day  o(  April,  1815,  on  the  20th 
day  o(Mcy,  1815,  at  one  of  the  clock  in  the  aflemoon  on 
each  of  the  said  days,  on  the  8th  day  of  July,  1 8 1 5,  at  ten 
o'clock  in  the  forenoon  on  that  day,  on  the  26th  day  of 

August, 
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A^ist^  1815,  at  ten  o'ckx^k  in  the  forenoon  on  that  day,  1818. 
on  the  2d  day  oi  December^  1815,  at  one  o'clock  in  the  ^  -  ! 
afternoon  on  that  day,  on  the  24tli  day  of  February^  Casev 
1816,  at  one  o'clock  in  the  afternoon  on  that  day,  on 
the  4th  day  of  June^  instant,  at  ten  o'clock  in  the  fore- 
noon on  that  day,  on  the  18th  day  of  June^  instant,  at 
twelve  o'clock,  at  GuUdhaU^  London,  in  order  to  finish 
his  examination,  and  to  make  a  ftiU  disclosure  and  dis^ 
coveiy  of  his  estate  and  effects ;  and  being  then  and 
there  duly  sworn  and  required  by  us  to  make  such  dis- 
closure and  discovery,  we,  being  the  major  part  of 
the  commissioners  in  the  said  commission  named,  whose 
hands  and  seals  are  hereunto  subscribed  and  set,  having 
first  respectively  taken  the  oath  above  mentioned,  ap- 
pointed to  be  taken  by  commissioners  of  bankrupts,  did 
cause  the  following  questions  to  be  propounded  to  him  the 
saidc/oAn  Crowt^,  that  is  to  say;  Onthe4thdayofc7«;i^last, 
when  you  appeared  before  the  commissioners  at  GtUMhaU 
to  pass  your  last  examination,  you  had  no  accounts  ready 
to  present  to  them ;  you  then  requested  the  commis- 
sioners to  adjourn  your  last  examination,  undertaking 
to  produce  your  accounts  to  your  assignees  on  Thursdcy 
then  next  ensuing;  on  the  14th  of  June  you  were 
broBg^t  up  to  be  examined  before  the  commissioners, 
and  upon  being  asked  whether  you  had  produced  your 
accounts  to  your  assignees,  you  stated  that  you  had  not 
and  could  not,  because  your  books  and  papers  were  in 
the  possession  of  a  fiiend  of  yours,  a  Mr.  HamiUon,  at 
No.  122,  in  the  London  Boad,  to  whom  you  had  de- 
livered them  since  your  bankruptcy,  who  refiised  to 
reddiver  them  to  you;  the  commissioners  have  since 
that  time  issued  their  summons  to  bring  Hamilton  be- 
fore them,  but  it  appears,  fi^m  the  deposition  of  the 
messenger,  that  although  he  waited  on  Saturday  night 
lill  between  twelve  and  one  o'clock  for  the  return  c^ 
Hgmilion  to    his    lodging,    and    went    again  to    his 

B  2  lodging 
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1818.       lodging  at  eight  o'clock  on  Monday  morning,    that 

Ciiom,EY's  ^®  ^^  '^^  ^^  personally  to  selrve  Hamilton^  who 
Case.  had  returned  home  after  the  time  above  stated  on  Sdtur- 
day  night,  and  had  gone  out  again  before  the  messengei^ 
arrived  again  on  the  Monday  morning ;  it  likewise  appears 
to  the  commissioners,  from  the  deposition  of  their  mes- 
senger, that  a  woman  in  the  house  had  informed  Mr. 
Hamilton^  that  the  messenger  had  been  there,  who  re- 
plied he  knew  what  he  wanted,  but  that  all  the  proceed- 
ings were  illegal,  and  there  was  an  end  of  it :  Have  you 
any  accounts  now  to  produce  to  the  commissioners,  or 
any  further  reason  to  give  why  you  do  not  produce 
them  ?  Answer.  I  have  no  accounts  to  produce,  and 
I  have  no  further  reason  to  give  why  I  do  not  produce 
them,  except  that  I  have  two  petitions  before  the  Chan- 
cellor to  supersede  this  commission ;  the  first,  upon  the 
grounds  of  a  commission  being  now  in  force  against  me, 
bearing  date  in  1808 ;  and  the  second,  of  no  act  of  bank- 
ruptcy to  this  commission ;  but  still  am  ready  to  render 
^ery  account  possibly  in  my  power  to  the  commission- 
lers :  which  answer  of  the  said  John  Crawley  not  being 
satisfiu^tory  to  us  the  said  commissioners,  these  are 
therefore'to  will  and  require  and  authorise  you,  imme- 
diately upon  receipt  hereof,  to  take  unto  your  custody 
the  body  of  the  said  John  Crcnxiey^  and  him  safely  con- 
vey to  his  Majesty's  prison  of  the  Kin^$  Bench^  and 
him  there  to  deliver  to  the  marshal,  keeper,  or  warden 
of  the  said  prison,  who  is  hereby  required  and  autho- 
rise, by  virtue  of  the  commission  and  statute  aforesaid, 
to  receive  the  said  John  Crowley  into  his  aistody,  and 
him  safely  keep  and  detain,  without  bail  or  mainprize, 
until  such  time  as  he  fthall  submit  himself  to  us  the  said 
OQmmissioners,  or  the  msjOT  part  of  the  commissioners 
by  the  said  commission  named  and  authorised,  and  full 
answer  make  to  our  or  their  satisfitction,  to  the  question 
so  put  to  him  a&  afoiesaid;  iand  for  your  so  doing  this 
shall  be  your  sufficient  warrant.      To  /.  JV.  our  nfes- 

senger^ 
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seDger,  or  JV.  Bn  his  assistant,  and  to  the  marshal,  keeper,        1818. 

or  warden  erf"  his  Majesty's  prison  of  the  Kin^s  Bench  ^  ~  ^     ^ 

1  •     1  1         at  Crowlbf  s 

or  to  his  depuQf  there.  Cas«. 


The  bankrupt  at  his  own  instance  being  brought  up  by       •^^(y  to. 
writ  of  habeas  corpus^  Mr.  Bose^  for  the  assignees,  ob- 
jected that  the  writ  had  issued  improvidently.  In  Jenkei^ 
case,  (a)  Lord  Nottingham^    after  great  research,  de- 
cided that  the  Xiord  Chancellor  cannot  issue  a  writ  of 
habeas  carpus  at  common  law  in  vacation*     The  bank- 
riipt  having  remained  in  priscm  since  Juncy  1816,  with- 
out any  previous  ,  application   for   hii   liberation,    is 
not  entitled  to  a  writ  undef  the  habeas  corpus  act  (6), . 
die  fourth  section  of  which  provides,  that  any  person 
wilfully  n^ecdng,  by  the  space  of  two  whole  terms  ^ 
after  his  imprisonment,  to  pvay  9l  habeas  corpus  for  hts- 
enlaigement,  shall  not  have  any  habeas  corpus  to  be 
granted  in  vacation  time  in  pursuance  of  diat  act    The 
bankrupt  therefore  is  not  entided  to  the  writ  either  at 
common  law,  or  under  the  statute.     Seijeant  OnsUm^s 
act  (c)  leaves  the  law  unchanged  in  this  respect. 


On  this  day  Sir  Samuel  Romilly  and  Mr.  Cullen  were      jtt/y  i  j.> 
beard  in  support  of  the  writ.  — 

The  objection  that  this  court  cannot  issue  »writ  of^ 
habeas  carpus  at  the  common  law  in  vacation,  rests  on 
a  passage  in  BlacksUm^s  Commentaries  (d),  who  states 
that  in  Jenkei%  case.  Lord  Nottingham  refused  the  writ,^ 

(a)  Jyifyt  1676.      Cited  5  BL       (h)  31  Car,  3.  c.  2. 
Com.  139.    Reported  6  H<noelP%       (c)  56  Geok  3.  c.  lOO. 
State  Trials,  1 189.  (</)  YoL  3.  p.  132. 
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1SI18.  because  no  precedait  could  be  found  where  the  Chan^ 
*-  '  ,  cellor  had  cranted  it  in  vacation.  Blaekstone  refers  to 
Ctt»^  Lord  Nottingham's  manuscripts,  of  which  some  few 
copies  are  in  private  hands,  but  the  only  printed  account 
cSJenke^s  case  u»  contained  in  the  State  Trials,  {a)  It 
there  appears,  that  Jenkes  having  been  committed  to 
prison  by  the  Privy  Council,  during  the  long  vacation^ 
for  a  speech  uttered  by  him  on  the  hustings  at  Gvild- 
holly  a  motion  was  made  on  his  behalf  at  one  of  the 
seals  after  Trinity  term,  1676,  for  a  habeas  corpus^  on 
the  authority  of  Lord  (hke  (6),  <*  but  the  Lord  Chan* 
celloi^,  making  light  of  the  Lord  Cok^%  opinion,  sa3ring 
that  Lord  Coke  was  not  in&lUble,  and  slighting  all  that 
Mr.  Jenkeis  counsel  ofiSared;  over-ruled  the  matter, 
denying  to  grant  the  writ.^  (c) 

lligh  ifi9i  is  the  reputation  of  Lord  Nottinghapij  hi& 
decision  in  this  instance  cannot  be  supported  by  prin- 
ciple or  authority.  Unlike  the  courts  of  common  law, 
this  Court  is  not  open  in  term  only;  the  Chancellor sit^ 
ting  in  vacation  at  the  seal,  is  invested  with  all  the  juris- 
diction incident  to  his  office.  For  that  reason  various 
authorities  expressly  ascribe  to  him  the  power  of  issuing 
the  writ  oi  habeas  corpus  in  vacation. 

In  the  chapter  of  the  fourth  Institute  which  treats  of 
the  Court  of  Chancery,  Lord  Coke  says,  "  And  this 
Court  is  the  rather  always  open,  for  that  if  a  man  be 
wrongfully  imprisoned  in  the  vacation,  the  iJord  Chan- 
cellor may  grant  a  habeas  corpus^  and  do  him  justice  ac^ 
cording  to  law,  where  neither  th^  King's  Bench  nor 
Common  Pleas  can  grant  that  writ  but  in  the  term  time; 
but  this  Court  may  grant  it  either  in  term  time  or  vaca- 

(a)  Vol.  C.  p.  1 199.  (b)  3  JmL  53,     4  Inst,  88.  182.  fl9Q. 

\c)  6  Hou^Wi  State  Trials  1 196. 

tion,'* 
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tioD.^  (a)    In  a  subsequent  passage  of  the  same  book  he        1818. 
mentions,  as  the  readiest  remedy  for  unjust  imprison-     ^    ^    ^ 
ment,    *'  Habeas  carpus  in  the  term  time,  or  in   the         Caic 
vacation  out  of  the  Chancery."  (4)     And  in  the  com- 
mentary  on   magna   charta    he   uses    these   emphatic 
expressions,  ^^  The  like  writ  (of  habeas  corpus)  is  to  be 
granted  out  of  the  Chancery,  either  in  the  time  of  the 
term  (as  in  the  King's  Bench),  or  in  the  vacation  ;  for 
the  Court  of  Chancery  is  qfficina  justitice^  and  is  ever 
open,    and  never  adjourned,  so  as  the;  subject  being 
wrongfully  imprisoned,    may  have  justice   for  the  li- 
berty of  his  person  as  well  in  the  vacation  time  as  in: 
the  term.**  (c) 

Lord  HaUy  an  authority  on  such  questions  equaf, 
perhaps  superior,  even  to  Lord  Coke^  with  no  less  ex- 
plicitness  asserts  the  right  and  duty  of  this  Court  to 
issue  the  writ  in  vacation.  "  By  virtue  of  the  statute  of 
magna  charta^*  he  says,  **  and  by  the  very  common  law, 
an  habeas  corpus  in  criminal  cases  may  issue  out  of  the 
Chancery ;  but  it  seems  regularly  this  should  issue  out 
of  this  Court  in  the  vacation  time,  but  out  of  the  King^ff 
Bench  in  the  term  time,  as  in  case  of  a  siqpersedeas  upon 
a  prohibition."  (d) 

For  the  same  reason  this  Court,  being  always  open, 
may  grant  prohibidons  in  vacation.  The  authority  of 
Lord  Coke  is  express  that  the  Court  of  Chancery  <^  may 
grant  prohibitions  at  any  time  either  in  term  or  vaca- 

(a)  Page  81.  .by  reason  of  pestilence^  it  is  there 

(6)  Chap.' 91.  p.  182.  stated  that  the  Court  of  Chancery 

(c)  S  Inti,  55,  The  passage  in-    was  not  adjourned,  <'  carU  Chan^ 

tended  by  the  marginal  reference    eerie  est  tout  temps  overt.**     See 

to  the  year  book»  *'  4  Ed.  4./'    post,  p.  44. 

seems  to  be  fol.  SO,  2i.    The       {d)  Pleas  of  the  Crown,  v.  f. 

Courts  of  Common  Pleas  and    p.  147. 

King's  Bench   being   adjourned 

B  4  tion." 
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I8Id.       tion  (it}  :'*  and  in  a  recent  case*  the  Lord  Chancellor  of 

^-'  '  ■  ^     Ireland  refused  a prohibiticm  in  term,  on  the  groond 

Case.       that  this  Court  should  not  entertain  the  application 

vd^]|^  the  other  courts  are  open  (&) ;  reserving  therefore, 

as  its  peculiar  Jurisdiction,  the  right  of  issuing  the  writ 

in  vacation. 

What  is  opposed  to  the  wd^t  of  these  authoriues  ? 
Areportf  which  seems  not  very  accurate^  that  Lord^o/- 
iinghamj  on  a  case  arising  in  times  of  great  violence,  de- 
clared that  Lord  Coke  was  not  in&llible,  and  finding  no 
precedent  of  the  writ  granted  in  vacation,  refused  it. 
At  least  the  want  of  precedents  cannot  be  alleged  in  the 
present  instance ;  the  greater  part  of  the  writs  of  habeas 
corpus  at  common  law  issued  by  this  Court  in  late  years 
have  been  granted  in  vacation. 

* 

'■ji\.  Jenkeis  case  may,  according  to  a  prevalent  notion  (c), 

'  ;  -^^  ^.  have  be^i  the  occasion  of  the  habeas  corpus  act  {d) ;  but 

that  statute  was  designed  not  so  much  to  confer  new 

rights  on  the  subject,  as  to  provide  new  remedies  for 

ancient  rights.     No  clause  gives  to  this  Coiurt  the  power 

.  of  issuing  the  writ  in  vacation;  but  the  whole  firame  of 

(a)  4 /fii<.  Sl^  andsee  J5&sd6r.  should  feel  great   difficulty   in 

1^       '        '     lorough  V.  Davit^   1  P.  W.  43.  refusing  the  writ,  for  it  is  one  to 

Antm.     I  P.  W.  476.    Iveton  v.  which  the  sutject  hat  a  rights 

Harritf  S  Vet,  257.  and  which  the  Court,  a  proper 

(6)    Montgomery    v.     JBlair,  case  being  shown,  is  bound  to 

S  Schoaleg  &  Lefr.  156,     In  Ejp  issue  ex  debito  juttiUce,    For  that 

parte  Lynch^  July  25 ,  26,  1815,  purpose  this  Court,  through  the 

on  a  dttition  for  a  prohibition  whole  year,   exercises  at  least 

to  the  Prise  Court,  the  Vice-  concurrent  jurisdiction ;  and  per* 

Chancellor  in  giving  judgment  haps  the  application  may  with  pe- 

said, "  The  first  objection  to  thi»  culiar  propriety  be  made  here,  as 

petition  is,  that  the  applicaUon  is  in  the  officina  brevium/*  MS,  S.  C. 

too  late,  the  petitioner  haring  \  Madd,  15.    Coop,^25. 

had  an  opportunity  to  apply  to  a  {c)  6  Howell's   State   Trials, 

t^ourt  of  common  law  in  term.  1208.  n. 

Did  thi^  objection  stand  aloilk,  \  {d)  5\  Car.  2.  c.  2. 

tlie 
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the  act  assumes  the  existence  of  that  power.  The  third-  181 8. 
seetion  applies  only  to  persons  committed  during  va-  ^  '  '^ 
catioD,  whom  it  entitles  to  the  writ,  upon  productions  Case, 
or  oath  of  denial,  of  a  copy  of  the  warrant  of  commit^ 
ment  and  detainer ;  but  instead  of  proceeding  to  give  a 
general  power  of  issuing  the  writ  in  vacation,  the  next 
section  limits  the  provisions  of  the  former  to  the  case  of 
persons  who  have  Hot  n^lected  to  apply  for  the  writ  dur- 
ing two  terms.  The  tenth  section  inflicts  penalties  on  the 
Chancellor,  or  any  other  judge,  denying  the  writ  in  vaca- 
ti(Hi,  on  production,  or  oath  of  denial,  of  a  copy  of  the 
warrant ;  a  clause  obviously  intended  only  to  enforce  the 
third  section.  But  the  act  nowhere  contains  a  general 
authority  for  granting  the  writ  in  vacation ;  and  strange 
indeed  would  it  be,  were  so  important  an  enactment 
found  in  a  statute,  the  preamble  of  which  refers  not 
even  to  a  doubt  on  the  subject 

The  question  in  this  case  may  be  decided  by  a  re- 
ference to  the  statutes  of  bankruptcy.  The  5  Geo.  3, 
Cm  80*  5.  18.  provides,  that  in  case  any  person  com-* 
mitted  hj  the  commissioners  shall  bring  any  hcU^as 
carpusy  in  order  to  be  discharged  from  any  such  commit- 
ment, a  mere  insufficiency  in  the  form  of  the  warrant 
shall  not  prevent  a  recommitment  A  statute  firamed 
for  providing  a  review  of  the  exercise  of  a  jurisdictiop 
the  moat  delicate  and  dangerous  that  can  be  confided  to 
a  court,  must  be  construed  in  a  manner  to  secure  to  it 
the  most  ample  efficagr.  On  such  a  construction  this 
clause  must  be  understood  as  conferring  on  the  subject 
a  right  to  the  writ,  without  restrictioa  of  time  or  court. 

Mr.  Rose  in  reply. 

On  the  question  whether  this  Court  can  issue  a  writ 
of  habeas  carpus  in  vacation,  few  authorities  exist :  but 
the  result  of  those  authorities,  as  stated  by  the  counsel 

for 
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1818.       for  the  prisoner,  is  not  such  as  has  been  deduced  from 

'  "~ '  '  '     them  by  text  writers.     Blacks^one  clearly  considers  the 
Crowley's  ^  •' 

Case.        dicta  of  Lord  Coke  and  Lord  Hale  as  overruled  by  the 
decision  of  Lord  Nottingkam^ 

The  Lord  Chancellor. 

Has  BlcLckstone  stated  by  what  authority  the  Chan- 
cellor issues  the  writ  in  term,  if  he  cannot  issue  it  in 
vacation  ?  His  Court  is  open  every  day  of  his  life,  at 
the  pleasure  of  any  suitor. 

Mr.  Rose.  —  BlacksUme  has  not  engaged  in  the  di»* 
cussion  of  a  question,  which  he  considered  as  concluded 
by  the  deliberate  judgment  of  that  high  authority. 

The  Lord  Chancellor. 

The  wnt  oi  habeas  corpus  under  the  statute  31  Charles 
2.  c.  2.  is  perfectly  diiSerent  from  tlie  writ  at  common 
law,  and  opens  to  different  consequences  ;  and  the  dif- 
ferences are  so  fiuniliar,  that  on  ^plication  to  the  offices 
from  which  the  writs  issue,  they  always  adapt  the  writ 
to  the  occasion.  With  respect  to  writs  at  common  law, 
the  difficult  does  not  now  occur  for  the  first  time.  I 
have  formerly  experienced  difficulties  arising  from  a 
variation  in  the  practice ;  bankrupts  being  brought  up, 
sometimes  by  writ,  sometimes  by  order ;  and  I  then 
thought  that  the  writ  of  habeas  corpus  might  be  issued 
by  thb  Court  in  vacation,  and  if  so,  that  it  was  not 
wholesome  to  substitute  an  order  for  an  old  common- 
law  writ(a),  which  affords  perhaps  to  the  person  brought 
up,  better  security  for  his  liberty  than  the  process  for 
punishing  disobedience  of  an  order  of  the  Chancellor. 

(a)  Ex  parte  Tomkintw,  10  Fet.  106. 

Tlie 
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The  reason  of  the  common  law  courts  not  granting       1818. 
the  writ  in  vacation  is,  that  there  is  no  common  law    r'T^^^^m 
court  but  in  term  time.     On  the  question  put  to  the         Caie. 
Judges    at    a    former   period  (a),    the    majority  were 
of  opinion  that  the  Judges  in  the  Courts  of  King's 
Bench  or  Common  Pleas  could  not  issue  the  writ  in 
vacation.     On  that  occasion  they  did  not  refer  to  the 
Chancellor,  and  for  this  i^eason,  that  h^s  Court  being  not 
a  term  court,  but  always   opea(b%  there  seemed   no  The  Court  of. 
ground  for  saying  that  he  can  grant  the  writ  in  term  always  Smo. 
time  and  not  in  vacation. 

Jenkes^s  case  was  decided  by  one  of  the  ablest  men 
that  ever  sat  in  any  court  in  this  country.  I  have  in 
my  possession  an  authentic  copy  of  Lord  Nottingham*^ 
manuscript  reports,  which  belonged  to  the  late  Chief 
Baron  Thompson,  and  I  will  see  what  is  to  be  found 
there ;  but  the  modem  text-books,  and  with  reference  to 
more  authorities  than  have  been  cited,  maintain  that  the 
Chancellor  can  issue  the  writ  in  vacation ;  and  though  by 
the  statutes  16  Charles  1.  c.  10.,  31  Charles  2.  c.2.  and 
56  George  3.  c.  100.,  the  liberty  of  the  subject  appears 
to  be  properly  secured  through  all  future  times,  it  should 
seem  that  there  was  a  great  defect  in  the  law,  if  during  the 
long  interval  between  magna  charta  and  the  31  Charles  2*^ 
the  subject  could  not,  in  vacation,  have  obtained  the  writ.  • 

My  opinion,  formed  not  on  this  occasion,  is,  that  the 
Chancellor  has  the  power  of  granting  a  writ  of  habeas 
corpus  at  common  law  in  vacation.  The  writ  under  the 
statute  31  Charles  2,  c.  2.  cannot  be  granted  after  neglect 
of  application  during  two  terms ;  but  the  rights  of  the 
subject  under  the  one  writ  and  under  the  other  are  very 
different.  Much  better  security  is  afforded  by  the  last, 
more  particularly  from  the  penalty  of  500/.  inflicted  on 

(«)  In  1758.   Vide  pott,  p.  00.        (3)  Sec  6  Vet,  771.  pott,  p.  21. 
ei  teq.  Sf . 

tr  judge 
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}618.  a  judge  denying  the  writ;  a  penalty  to  which  he  is  liable 

^^  '  "^ ,  even  if  the  denial  proceeds  on  the  most  honest  d&ubt. 

Cue.  According  to  the  law  and  usage  of  England,  the  usage 

ki^^^yinff  constituting   the   law,  at  this  day  the  Chancellor  has  a 

the  writ  of  An-  right  to  issue  this  writ  in  vacation. 

teas  corpus. 


i^mmm^mmmmmimimmmmmm 


Jniy  14.  The  Lord  Chancellor. 

Jenke^  cato.  I  ^ove  found  in  Lord  NoHingham-s  MSS.,  a  state- 
ment of  Jenkeis  case,  which  certainly  deserves  great 
attention.  It  is  as  follows :  ^^  Jviy^  28  Car.  2.  Francis 
JenkeSj  a  prisoner  in  the  Oatehouse  by  order  of  the 
council-^board,  moved  me  at  the  third  seal  for  an  ha- 
hea$  corpuSf  upon  the  authority  of  2  Inst.  5S.,  where  it 
18  said  the  subject  hath  remedy  for  his  liberty  in  vacation 
time  by  habeas  carpus  out  of  Chancery,  which  is  qfficina 
justitite,  and  always  open.  I  directed  Mr.  WeUdon  his 
eounsel,  who  moved  it,  to  move  it  again  this  day, 
being  the  last  seal,  that  in  the  mean  time  I  might  look 
upon  the  book  and  consider  of  it;  which  I  did,  and  also 
advised  with  the  Judges.  And  now,  upon  the  second 
motion,  I  said  my  Lord  Coke  had  indeed  delivered  such 
an  opinion  there^  and  again  4  Inst.  81.  But  in  neither 
place  had  cited  any  one  precedent  of  it,  or  authority  for 
it,  except  the  book  of  4  £•  4r(a),  which  goes  no  further 
than  to  say,  that  when  the  term  is  adjourned,  the  Chan- 
cery is  not  adjourned.  Which  book  is  too  weak  a 
foundation  to  build  such  an  opinion  upon ;  for  though 
the  Chancery  be  qfficina  justUia,  and  always  open,  for 
the  granting  of  writs  returnable  in  other  courts  in  term 
time,  yet  no  writs  can  be  issued  and  made  returnable 
in  Chancery  on  the  Latin  side  in  time  of  vacation,  for 

(tf)  The  margin  of  the  MS.    *  27  Year  Book,  4  E.  4." 
coatains  the  following  reference, 

2  tlie 
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the  Chancery  is  not  c^n  as  a  court  of  record  to  pro«        1818. 

ceed  in  but  in  term  time ;  and  the  prisoner  doth  not    J!.  '  ^  "r! 

pray  a  habeas  corpus  returnable  next  term,  but  imme-        Case. 

diati ;  which  cannot  be,  for  many  reasons.     For,  1st. 

Suppose  the  habeas  corpus  obeyed  and  returned,   yet 

can  no  prisoner  be  bailed  or  discharged,  till  after  the 

return  be  filed,  and  no  return  can  be  filed  in  vacation, 

because  there  is  no  Latin  side  to  file  it  in.     ddly.  If  the 

habeas  corpus  be  disobeyed  even  to  the  pluriesp  yet  the 

attachment  for  that  disobedience  must  be  returnable 

next  term,  and  perhaps  in  some  other  court  too,  directly 

parallel  to  the  case  of  the  prohibition  which  my  Lord 

Coke  puts  in  the  same  place,  4  Inst.  81.,  where  he  holds 

that  the  Chancery  may  grant  a  prohibition  in  time  of 

vacation ;  but  if  it  be  disobeyed,  the  attachment  upon 

that  prohibition  must  be  returnable  next  term,  into  the 

Court  of  King's  Bench  or  Common  Pleas.     Sdly.  For 

indeed  there  is  no  precedent  of  any  habeas  corpus  ad 

subfieiendum  made  returnable  in  Chancery  in  term  time^ 

when  peiiiaps  it  mi^t  be  proceeded  m,  much  less  in 

time  of  vacation.     4thly.  Had  the  law  warranted  such  a 

proceeding  without  doubt  there  would  have  been  some 

practice  of  it,  for  there  was  occasion  for  it  iii  Chamber^ 

case  (a),  who  was  committed  in  4  Charles  1.  in  time  of 

vacation*     5thly.  It  is  to  be  presumed  that  the  stat 

17  Car*  1.  cap.  14.  (6),  would  have  taken  some  notice 

dftiie  Chancery,  and  have  provided  against  the  delays 

o(  habeas  corpus  there  as  well  as  in  other  courts,  if  that 

court  bad  been  proper  for  habeas  corpus  to  issue  firom 

it.  (c)    6thly.  If  the  Chancery  had  any  such  standmg 

(a)  Cro.  Car.  159. 168.  the  prisomsn  in  vacation  would 

ih)  16  C4fr.  1.  e.  io.^  lie  a  fortnight  longer  before  tbey 

(c)  In  the  margin  the  follow-  could  come  to  move  for  their 

Log  note  occurs,  "  And  it  is  to  be  habeas  corput,  so  that  the  parlia* 

noted  that  the  act  for  abbrevia-  roent  could  not  choose  but  take 

tion    of  Michaelmas  Term(d)  notice  of  the  inconvenience,  yet 

pasted  in  tins  very  session,  to  provided  not  against  it." 
which    act  the  objection   was       (d)  16  Car.  l.  e.e. 
nrade,  and  was  very  obvious,  that 

power 
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1818.  power  in  time  of  yacation,  doubtless  the  whole  vacatioir 
Crowley's  business  of  the  Chancery  would  by  this  time  have  been 
C»M.  nothing  else  but  a  gaol  delivery  for  all  England.  7thly. 
And  then  the  late  bill  which  passed  the  House  of  Com^ 
mons  for  remedy  of  imprisonments  in  time  of  vaca^ 
tion  {a)f  had  been  needless.  For  which  reasons  I  did, 
as  the  judges  had  before  advised  me,  put  it  upon  prece- 
dents, without  which  they  said  it  ought  to  be  refused. 

**  The  writ  was  not  granted. 

^^  A  writ  of  mainprise  appears  to  have  been  afterwards 
applied  for :  it  was  not  granted ;  but  in  the  beginning  of 
September  following,  he  was  discharged.''  (b) 

Lord  Nottingham  also  states  the  circumstances  df 
another  proceeding  heSorg  him,  not  noticed  in  the 
printed  account  He  says  that  a  petition  was  presented 
to  him  on  the  Monday  morning,  as  he  was  on  his  way 
to  his  coach,  by  certain  London  merchants,  who  styled 
themselves  firiends  of  Francis  Jenkes^  setting  forth  that 
Jenkes  was  a  prisoner  for  a  fitct  bailable,  and  that  by 
the  ancient  usage  of  the  Chancery,  on  putting  in  bail,  a 
writ  of  mainprise  dught  to  issue  to  deliver  the  par^; 
and  the  petitioners  ofiPered  themselves  as  bail;  that 
the  petition  was  accompanied  by  precedents,  eighteen 
being  stated  of  very  ancient  date;  and  that  th^e  came 
also  a  forward  attorney,  who  brought  a  copy  of  Fitz-- 
herberfs  Natura  Bremum^  and  referred  to  page  250. 
Lord  Nottingham^  remarking  that  this  was  a  captious 
application,  for  the  prisoner  did  not  complain,  told  the 
petitioners  that  on  his  humble  petition  he  made  no  doubt 
that  his  Majes^  would  order  Jenkes  to  be  bailed ;  that 

(a)  See  post,  p.  29  NoUingham'%  MSS.  by  the  Lord 

{h)  For  the  preceding  copy  of  Chancellor,  the  editor  is  indebt- 
tbe  statemtot  read  from  Lord    ed  to  hit  Lordship's  favor^ 

the 
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the  present  was  not  a  time  to  give  a  iarther  answer,  and       i818. 
that  he  would  ccmsider  of  it.     On  Wednesday  Mlowiug^     Caowlst** 
Lord  Nottingham   stated  the  matter  to    the    king   in        ^**^ 
council;  and  considering  that  a  subject  of  this  nature 
ought  not  to  rest  on  his  single  judgment,  the  granting 
or  denying  this  writ  being  of  great  effect  in  his  Ma^ 
jetty's  government,  he  prayed  a  reference  to  the  Attor- 
ney and  Solicitor  General.     Lord  Nottingham  states 
what  passed  in  council :  the  opinions  of  the  judges  were 
ordered  to  be  taken,  and  three  or  four  pages  of  greai 
learning  follow,  in  support  of  the  opinion  that  the  writ 
could  not  be  granted,  since  the  statute,    28  Edward 
the  Third,  c.  9.     At  length  Jenkes  was  set  at  liberty, 
the  King  intimating  his  pleasure  to  that  effect  (a) 

After  such  an  account  of  Jenke/ 8  case,  of  the  authen- 
ticity  of  which  no  doubt  can  be  entertained,  giving  a 
view  of  that  decision  very  different  from  that  which  has 
prevailed,  it  is  necessary  to  use  great  research  in  settling 
the  question*  Lord  Nottingham's  distinction  is,  that 
though  the  Court  of  Chancery  is  always  open,  it  is  not 
always  open  as  a  court  of  record ;  the  Latin  side  being 
opeaoL  in  term  only :  but  it  would  be  impossible  to  account 
for  a  great  deal  of  what  passes  in  this  Cpuit  on  that 
distinction. 

I  shall  not  determine  the  question,  without  giving  to 
tibe  bankrupt's  counsel  an  opportunity  of  commenting  on 
the  reasoning  and  authorities  by  which  Lord  Not-^ 
tingham's  decision  is  supported.  Lord  Nottingham's 
objections  are^  that  the  Latin  side  ol  the  Court, 
(by  which  I  understand  him  to  mean  the  petty  bag,) 
is  not  open  in  vacation;  and  the  diflSculty  of  attach- 
ing parties   in   vacation  for  disobedience  to   the  writ 

(a)  For  a  ferther  account  of  Jcnk€$*%  case,  Meepoit,  p.  45—47. 

I  have 
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1S18«  I  liare  directed  inquiry  into  the  proceedings  in  this 
l,"^  '  "^J  Court  by  habeas  corpus^  and  also  in  discharge  of  bank* 
Cue.  rupts  from  commitments  by  the  order  of  the  Chancellor 
on  petition ;  for  tltuit  \^  be^p  dcoe.  The  usage,  as  &r 
as  I  can  ascertain,  is,  that  iii4iere  the  party  is  brought 
up  by  hab^scorpiis  and  discharged)  the;  return  is  put 
into  the  jailor^s  hands  as  an  authority  for  the  discharge. 
It  is  unfortunate  that  the  question  is  brought  here^ 
wlusn  no  fewer  than  six  judges  are  in  town,  about  th^ 
power  of  every  one  of  whom  no  doubt  can  exist. 


Jttfy  15.  The  following  passage  from  Chief  Justice  fVilmoi*s 

^       opinio^    on' the  Writ  of  hahem^  to^pus  was  read  by 
Mr.  Rose*  ^ 

'•  In  9Insi.  53.  and  4/n^.  81. 182.  Lord  CMke  m%' 
**  it  ought  to  issue  out  of  the  Court  of  King's  Bench  in 
term  time,  and  out  6T  Chancery  either  in  term  time  or 
tacatum.^  AH  writs,  in  i^cippositito  of  kw,  do  issue  in 
the  teim;  and  he  might  mean  no  more,  than  that  judges 
could  not  grant  them  by  their  own  proper  authority,  as 
separate  and  detached  from  the  court,  as  thfiy  issue  war- 
rants. First,  this  was  no  judicial  determination ;  a  mere 
*•  prolatumj"  which,  as  to  the  Court  of  Chancery,  is 
very  doubtful.  For  no  writ  of  habeas  carpus  can  be 
found  to  have  eVer  isstiil^  out  of  the  Court  of  Chancery, 
except  some  returnable  in  the  House  of  Lords.  The 
16  Car.  1.  takes  no  notice  of  the  Court  of  Chancery, 
which  it  is  most  probable  it  would  have  done,  if  it 
had  been  thought  that  the  writ  had  issued  out  of  that 
Court  in  vacation.  And  the  81  Car.  S.  seems  to  pro- 
ceed upon  a  supposition,  that  it  could  not  issue  out  of 
the  Court  of  Chancery,  because  the  10th  section  ex- 
pressly 


pi#ily  empowers  the  Court  of  Chancery  to  grant  it,         1818. 
which  waald  haf^e  been  mmeoessarj,  if  it  could  have     chowleVi 
granted  the  wril-befere.'*  (a)  Case. 


Ihe  Lord  Chancellor.  •^'^  ^^• 

If  the  writ  were  issued  under  the  statute  (b)^  after 
th^  expiration  of  two  terms,  tlie  bankrupt  might  reply 
to  the  exception  in  the  third  section,  that  the  omission 
to  make  an  earlier  application  was  not  wilful. 

I  have  found  that,  previously  to  tlie  statute  5  Geo.  2. 
c.  30^  the  Chancellor  disposed  of  commitments  by  com- 
missioners by  order  (c) ;  but  I  cannot  find  any  instance 
after  that  act;  though  I  see  nothing  in  that  or  the  sub- 
sequent acts  to  exclude  such  a  power  if  it  previously 
existed. 

With  respect  to  Lord  NoUingkaaCs  observation  ou 
the  diffictdty  in  the  issue  and  return  of  a  habeas  coT" 
jpiis  in  vacation,  by  reason  o(  tlie  Latin  side  of  this  Court 
not  being  then  open,  on  the  researches  which  I  hay^ 
directed  in,  ihat^fjcUin  side,  notliing  nas  been  found 
which  tbrpFS  an^Ught  on  the  subject;  no  return  of  this 
writ  ortay  othw. 

r—^ 

Mr.  CuUen,  in  support  of  the  writ.  jn/y  j  y. 

Blackstonc  describes  the  writ  of  habeas  corpus  as  ^^  a 
high  prerogative  writ,  and  therefore,  by  the  common  law^ 

(a)  Opinions  and  Judgments        {b)  51  Car,  S.  c.  i. 
of  Chief  Justice  WUmot,  p.  100»        {c)  See    the  instances,  poiL 
JOl.  p.  30.  cttcq. 

Vol.  IL  C  issuing    • 
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1818.       isHuiog  out  of  the  CouH  of  King's  Bench,  not  only  in 
^J^ '   - ,     term-tiine,  but  also  during  the  vacation,  by  a  Jai  fixrtn 
Case.        the  Chief  Justice,  or  any  other  of  the  judges,  (a) 

The  Lord  Chancellor* 

I  am  sure  that  Blackston^s  opinion  was,  that  though 
the  law  might  be  in  a  better  state  if  the  writ  were  issuable 
in  vacation,  that  point  was  extremely  doubtful.  The 
best  account  of  the  writ  of  habeas  corpus  is  to  be  found 
in  the  opinions  of  the  judges,  given  to  the  House  of 
Lords,  on  occasion  of  the  bill  for  extending  the  provi- 
sions of  31  Car»  2.  c.  2.,  introduced  in  the  time  of  Chief 
Justice  Wilmot.  {b)  The  Court  of  King*^- Bench  had 
always  issued  the  writ  in  term-time ;  but  it  appeared,  (I 
speak  from  memory,  for  I  have  not  been  able  to  find  the 
pi^>ers,)  that  there  had  been  a  practice  for  the  judges  of 
that  Court  to  issue ^e  writ  in  vacation.  The  Courts  of 
Common  Pleas  and  Exchequer,  being  confined  to  civil 
matters,  never  issued  the  writ  till  empowered  by  statute. 
Many  of  the  judges  were  of  opinion  that,  at  common 
law,  the  judges  of  the  Court  of  King's  Bench  had  no 
right  to  issue  the  writ  in  vacation ;  many  thought  that 
ftey  had  acquired  that  right  by  practice.  By  the  late 
k(it{c)  authority^  given  to  all  the  judges  to  issue  the 
writ  in  vacation ;  but  had  the  question  j|ysen  some  years 
ago,  unless  this  Court,  as  cfficina  juSuieej  had  autho- 
rity to  issue  the  writ,  any  of  the  king's  subjects  might 
have  lain  in  prison  during  the  vacation.  ^  |f 

Mr.  Cullen, 

Blackstotie  supposes  the  writ  to  be  issuable  ifi  vacation 
by  the  judges  of  the  Court  of  King's  Bench :  he  says,  if 
the  writ  <^  issues  in  vacation,  it  is  usually  returnable 

(a)-G^/.  Co9    51.  {h)  Videpoit^^.m.etuq. 

(c)  56  Geo.  5.  C.  100. 

•    .  before 
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before  the  judge  himself  who  awarded  it."  (a)  It  would  1818. 
be  most  extraordinary,  considering  the  nature  of  the  1  "  -, 
writ,  designed  as  a  summary  mode  of  delivering  the  sub-  Case, 
jeet  from  imprisonment,  while  any  judge  of  a  court  of 
common  law  could  issue  it  in  vacation,  to  deny  a  like 
authority  to  the  Lord  Chancellor,  No  one  ever  doubted  his 
•pow^r  to  issue  a  Habeas  Corpus  returnable  before  himself, 
though  some  of  Lord  Kottingkam^s  reasons  go  to  that 
extent;  the  only  doobl  is,  whetlier  heean  ef&ercise  that 
power  in  vacation.  The  doubt  originates  in  the  sin^e 
and  ancnnaloas  case  otjenkes ;  a  case  not  only  decided 
under  political  circumstances,  from  the  influence  of  which 
it  was  scamly  possible  for  any  judge  to  deliver  his 
mind,  but,  speaking  with  every  respect  to  the  memory 
of  Lord  Nottingkam,  decided  by  a  judge  ^o  was  him- 
self a  party.  From  the  account  of  that  case  given  in  die 
State  THals,  which  is  not  inconsisl^t  with  Lord  Not-- 
tingkanfB  MSS.,  it  appears  that  he  took  an  active  part 
ia  the  examination  of  Jenkes  before  the  Privy  Council, 
and  pot  to  him  several  most  pressing  questions. 

Tke  Lord  Chakcellor. 

By  whom  is  that  account  given?  I  have  seen  so 
many  accounts  of  proceedings  before  4e  Privy  Council, 
not  containing  s^ovA  of  what  really  passed  there,  that, 
without  at  present  questioning  the  fact,  I  wish  to  know 
authority. 


% 


Mr.  CuUen. 

The  statement  purports  to  proceed  from  Jenkes^  friends. 
It  remains,  however,  to  consider  the  grounds  of  that 
ca^.  Had  the  reasons  of  Lord  Noitinghain  been  good, 
it  would  have  been  unnecessary  to  refer  his  refusal  to 
the  want  of  precedents.     The  doctrine  which  Lord  Coke 

(a)  3  BLCom.  151. 

C  2  rested 
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181^         rested  on  constitutional  grounds,  Lord  Nottingham  con- 

^  '  ^  "- ,      troverts  by  narrow,  technical,  special  pleading  objec- 

Case.         tions,   derived  from  the  distinction  of  the  l^atin  and 

English  sides  of  the  court,  and  the  filing  and  return  of 

writs. 

The  Year  Book,  4  Edward  4.,  which  Lord  Notttng*- 
ham  says,  is  tOo  weak  a  foundation,  going  no  further  than 
to  say,  that  when  the  term  is  ai^umed  the  Chancery 
18  not  adjourned,  wiD  be  found  on  examination  a  most 
material  authori^.  In  Ttinify  term,  ]  464,  a  pestilence 
prevailing  in  Xofifltm  and  tiie  neighbourhood,  the  Courts 
of  King^s  Bench,  Common  Pleas,  and  Exorequer  were 
adjourned  to  Michaelmas  Term,  not  by  act  of  parliament 
but  by  the  King's  writ ;  a  proceeding'  by  no  means  sin- 
gular ;  manj  other  instances  occur  in  which  the  term 
has  been  adjourned  by  the  King  (a),  and  it  seems  there- 
fore that  the  adjournment  of  the  term  depends  upon  the 
king's  pleasure.  The  report  states  that  the  Judges  of 
the  Common  Pleas  having  met  in  Court,  caused  the 
King's  writ  of  adjournment  to  be  read;  the  King's 
.Bench  was  adjourned  in  like  manner,  and  the  Exche- 
quer as  to  pleas  of  parties :  but  debtors  to  the  King 
were  to  account  diere  as  usual ;  and  the  Book  proceeds, 
^^  also  the  Chancery  was  not  adjourned,  for  the  Chancery 
is  always  open."  {b)  Why  Lord  Nottingham  should  have 
declared  this  too  weak  a  foundation,  I  know  not  It  fully 
justifies  the  inference  which  Lord  Coke  deduces  firom  ft, 
and  in  principle  decides  the  question ;  deciding  that  the 
Court  of  Chancery  does  not,  like  the  other  courts,  depend 
on  the  term,  but  is  always  open  ;  nor  is  there  a  pretence 
for  saying  that  these  expressions,  which  are  applied  to 
the  whole  Court,  do  not  extend  to  the  Latin  side.  That 

{a)  See  Viner,  Ahr.  Adjourn-        {b)  4  Ed,  4.  fol.  20,21.    Bro. 
ment,  A.,  Qffidna  Brevium,  7.        Abr,  Brief,  349.  JurisdictioDy  74. 

the 
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the  Chancellor  sits  at  one  place  in  term,  and  at  another        IB  18. 
in  vacation,  is  an  arrangement  of  mere  convenience.     Crowlbt's 
The  statutes  abbreviating  die  terms  (a),  show  that  the         ^^••^ 
Court  of  Chancery  is  not  affected  by  the  distinction  of 
term  and  vacation.      The  courts  to  which  those  acts 
apply  are  described  in  them,  as  ^'  the  high  courts  of  re-> 
cord  of  our  Sovereign  Lord  the  King,  holden  at  fFesf- 
minster^  or  other  place  or  places  at  the  assignment  or 
appointment  of  the  King."     The  Court  of  Chancery  is 
not  holden  at  any  place  by  the  appointment  of  the 
King^  but  follows  the  person  of  the  individual  having 
the  custoid^  of  the  great  seal.     The  correlative  words, 
term,  and  vacation,  have  no  application  to  the  Court  of 
Chancery,  which  knows  no  vacation.      Lord  Notting^ 
hanCs  objection,  therefore,  that  the  writ^cannot  be  re- 
turned in  vacation,  because  the  IxUin  side  of  the  Court 
is  not  then  open,  is  an  assumption  contrary  both  to  tho 
authority  of  the  text-writers  cited,  and  to  the  fair  inference 
to  be  drawn  from  these  statutes.     Probably  Lord  Coke 
and  Sir  Matthew  Hale^  in  concurrence,  possess  a  better 
claim  to  infallibility  than  Lord  Nottingham  alone. 

The  second  reason,  that  if  the  writ  is  disobeyed,  the 
attachment  can  be  returnable  only  in  term  time,  seems 
answered  by  the  same  authorities. 

The  Lord  Chancellor. 

You  will  find,  I  believe,  that,  in  suits  in  the  petty  What  pro- 
bag,  which  is  the  Latin  side  of  the  Court,  these  steps  SL"?i<k  ?f 
can  be  taken  only  in  term  time.      If  an  action  were  ^^^  Court  can 
brought  there,  a  declaration  could  not  be  filed,  or  plea  in  t«nn.°  °°  ^ 

(a)  Trinity  term  is  abbreviated    ehaehnas  term  by  16  Cojr,  1.  c.  6. 
by  lUt  59  A  8.  c.  SI.9  and  Mi-    and  24  Geo,  S.  c.  4S. 

C  S  put 
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1818.  put  in,  or  issue  joined,  in  vacation,  (a)  On  these  points 
Crowuey'b  ^  ^^^  direct  inquiry.  With  reference  to  some  of  the 
.  Case.  passages  which  you  have  cited,  it  may  be  material  to 
recollect,  that  Lord  Coke  took  a  conspicuous  |7tirt  in  th.e 
question  relative  to  the  antiquity  of  the  equity  side  of 
the  Ck)urt  of  Chancery,  warmly  contending  for  its  mo- 
dern origin,  (d) 

Mr. 

(fl)  "  As  this  is   a  judg-  Chauncery  a  Calyce  dejudg- 

tnent,  and  by  the  practice  of  ment  done  la^  et  le  Chauncery 

the  Petty  Bag  no  judgment  poet  tener  pie  sur  scire  Jacias 

can  be  given  but  in  term  et  outers  tiels  brei  queux  dp- 

time,  let  it  be  drawn  up  the  perteigne  a  euXf  si  inen  extra 

.  next  terra."       Lord   Hard-  ierminum  quam  infra  termi- 

toickef    Ex  parte    Armitage  num.    Novell  Naitira  brevium 

and      others,  ^^i»W.    296.  de  Fitzh''    The  reference  in 

Bottle  old  authorities  main-  the  margin  to  the  Year  Book 

fadn,  that,  *^  ai  to  the  law  pro-^  21  H.  7. 33.  seems  applicable 

eeedings,  the  King's  Bench  only  to  writs  of  error  directed 

Ukd  Chancery  are  but  one  to  Calais*    This  paasage  in 

court."  \QEd,S.S9*  ^Rolle^  Brooke  is  cited  by  Crompton 

Rep.  291.  349.,  citee^  by  Sir  on  Courts,  42.  a. 

Robert 'Atkyns,  Inquiry  into  (b)  The    following    accu- 

the  Jurisdiction  of  the  Chan-  rate   summary   of  this   con- 

cery,  p.  4.  A  similar  expres-  tix)versy,  so  important  in  the 

sion  occurs  in  some  accounts  history  of  our  equitable  juris- 

of  the  argument  and  judg-  prudence,  was  prepared  by 

ment  in  Jeffreson  v.  Morton,  Mr.  Hargrave  for  the  Life  of 

1  Sid.  436,  437.  ^  Lev.  283.  Lord   Chancellor   EllesmerCy 

1  Mod.  29.     2  Keb.  529. 584.  published  in  KippisB  Biogra- 

587.  608.  621.      3  Keb.  25.  phia  Britannica.    Some  addi- 

dl.  33.  129.243.    2  Saund.  tional  references,  supplied  by 

28.;    See  Fraaet  v.  Lloyd,  the  Editor,   arc  placed  be- 

Coop*  187.  19  Ves*  317.  tween  braickets:  — 

In  Bro.  Abr.  voc.  Jurisdic-  "  Whether   the  Chancery 

tion,    pi.  116.,    it    is    said,  can  relieve  by  subpcenaafler  a 

(<  Nota  que  le  Chauncery  poet  judgment  at  law  in  the  same 

ncrier  td  majof  de  Cmlyce,  matter,  was  the  chief  point  in 

et    bre  de  •  error  istera   del  controversy    between    Lord 

Chan- 
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Mr.  Cidlen.  181t> 

The  officers  of  the  P^tty  Bag,  may  have  accommockted     ORoytw^^ 
their  practice  to  the  periods  of  business  iii  other  courts : 

if 


Case. 


Chancellor  EUetmere  and 
Lord  Chief  Justice  Coke. 
The  latter  resisted  the  equit- 
able interpositions  on  various 
occasions.  In  one  case,  the 
King's  Bench,  whilst  he  pre- 
sided over  it,  made  a  judg- 
ment absolute,  and  granted 
execution  in  spite  of  an  in- 
junction from  Chancery,  (a) 
In  another  case,  he,  and  the 
other  judges  of  the  King's 
Bench,  first  bailed  and  after- 
wards discharged  one,  who 
had  been  committed  for  dis- 
obedience to  a  decree  in 
Chancery,  where  that  Court 
interposed*  after  a  judgment 
at  law,  (b)  In  »  third  case, 
where  the  defendant  in  Chan- 
cery, having  been  conmiitted 
for  contumacy  in  not  answer- 
ing, was  brought  by  habeas 
eorpui  before  the  King's 
Bench,  Coke  held  a  language, 
which  made  it  apparent,  that 
he  would  have  gone  the  same 
length,  if  it  had  been  clear 
that  the  bill  in  Chancery  was 

(a)  Cro.Jac.  355. 

(b)  Cro.  Jac  543.  [Moor,  838. 
1  Rom,  Rep,  111.  219.  S  Buiitr. 
50 1.  For  an  account  of  the  firaud 
practise<)  by  the  plaintlS*  at  law, 


for  the  same  matter  as  the 
judgment  at  law ;  and  in  this 
be  was  strongly  seconded  by 
Judge  Doderidge.  {c)  The 
grounds  on  which  Lord  Cokw 
thus  proceeded  are  stated  by 
himielf,  both  in  his  third  and 
fourth  Institutes,  (cf)  Certain 
also  it  is,  that  he  did  not  aet 
without  at  least  the  colour 
and  semblance  of  precedents 
and  authorities  in  his  fiivour. 
In  the  reign  of  Edxoard  IV.^ 
Hustetft  Chief  Justice  of  the. 
King's  Bench,  avowed  thai, 
if  the  party  imprisoned  by 
Chancery  in  a  like  case  re« 
quired  it,  he  would  have  act- 
ed on  the  same  line  of  con* 
duct,  (e)  In  the  reign  of 
Henry  VIII.,  Sir  ThomoM 
More,  whilst  he  was  Lo#d; 
Chancellor,  joined  the  House 
of  Lords  in  charging  it  as  a.* 
crime  against  Cardinal  Wol- 
seify  that  he  had  examined 
matters  in  Chancery  after  a 
judgment  at  law.  (J*)  In  the 
same  reign  even  the    most 

(c)  5  Bulstr.  115.     [l   Roffe, 
Rep.  277.]  ; 

(rf;  3  Intt.  \2T.  and  4  Imt.  185. 
\e)  22  E,  4.  57. 
(/)  5  Pari  nut.  42.    [l  JVruf 


whi<?h  iuduced  the  Chancellor  to    ParL  Hi$t,   492 — 501.     A  Intt, 
interfere,   see   TVtlson^i  Life  of   89.95.] 
Jomcs  I.  p.  94,  95.] 

C  4  zealous 


w^ 
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if  writs  are  to  be  returned  in  those  courts,  they  must 
b^  made  returnable  in  term^  and  that  convenience  of 

arrange- 


zealous  advocates  for  the 
equitable  jurisdiction  of  Chan- 
cery disavowed  the  right  to 
interfere  after  a  judgment  at 
law,  as  is  evident  from  the 
writings  of  the  author  of  The 
Doctor  and  Student,  (a)  In 
the  reign  of  Elizabeth^  tbree 
indictments  ofpnemunire  on 
the  statute  of  27  Edw.  3.  are 
stated  to  have  been  found 
against  different  persons  for 
obtaining  subpoenas  after 
judgment  at  law ;  one  in  the 
8  ft  9  Eliz.  whilst  Sir  Nicholas 
Bacon  was  Lord  Keeper;  a 
aecond  in  27  Eliz.  whilst  Sir 
nomas  Bromley  held  the 
seals ;  and  a  third  in  SO  Eliz., 
in  which  last  instance  it  is  re- 
presented that  the  Court  of 
King's  Bench,  on  exceptions 
taken,  decided  that  the  case 
was  within  the  statute,  though 
they  quashed  the  indictment 

(a)  [  See  the  tract  concerning 
suits  by  subpoena,  annexed  to  the 
later  editions  of  that  dialogue, 
and  inserted  in  Hargraw^s  Law 
Tracts,  p.  32 1 .  c/  teq,] 

(b)  5  Jtut,  1S4. 

(c)  Ibid.  [And  sec  Caty,  Rep.  4. 
^  Leon.  115.  116.  i  Leon.  18. 
J9a/.  81.  Jlfoor,916.  9  Brown/. 
97.  Godb.  2U.  I  RoUe,  Rep.  71, 
7t.  S52.  S  BuUtr.  194.  984. 
Z  Buktr.  118.  120.  Cro.  Car. 
$96^  596.     St^e.  27.     Crompton 


for  mistake  of  a  name,  (b) 
These  cases  are  also  said  to 
have  been  followed  by  another, 
of  the  39  &  40  Eliz.  in  which, 
on  a  demurrer  to  a  bill  in 
Chancery,  after  judgment  at 
law,  there  was  a  reference  to 
all  the  judges  of  England f 
who  are  stated  to  have  con- 
curred in  certifying  that  the 
demurrer  was  good.  Sir 
Moyle  Finch's  case,  (c)  Whe- 
ther the  weight  of  authori* 
ties,  and  of  the  reasoning  in- 
dependently of  them,  did, 
on  the  whole,  preponderate 
for  or  against  Lord  Coke,  is  a 
point  upon  which  it  would  be 
rash  to  pronounce,  without  a 
very  close  and  accurate  in- 
vestigation. In  the  mean 
time,  it  must  be  confessed, 
that,  without  taking  into  ac- 
count the  high  estimation  of 
the    venerable   Lord    Elles- 

on  Courts,' 41.  b.  A  case  in  the 
Common  Pleas,  2  Car.  1.,  in  op- 
position to  these  authorities,  pro- 
poses the  doctrine  which  has 
eventually  prevailed.  "  Si  judg- 
Titent  soiet  done  in  un  action  al 
common  ley,  le  ChanceUour  ne  poet 
alter  ou  medle  ovc  le  judgment, 
met  il  poet  procede  versus  le  per^ 
son  pur  corrupt  conscience,  quia 
il  prender  advantage  del  ley  en- 
counter conscience.**  lAttleton^s 
Rep.  57.] 

merc*% 
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arrangement  may  explain  the  practice,  if  such  exisjs,  of 
niaking  all  writs  returnable  in  term  only^  and  suspend- 

ing 
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Cbowley's 
Case. 


mere^s  character,  there  is 
seemingly  great  presumption 
in  favour  of  his  side  of  the 
controversy ;  for  it  not  only 
terminated  with  a  decision 
against  Lord  Cokcy  but  that 
decision,  notwithstanding  va- 
rious attempts  to  unhinge  it, 
still  operates  with  full  force. 
The  decision  against  Lord 
Coie^ZA  in  1616,  when  the 
Attorney-General  Bacoriy  the 
Solicitor-General,  and  the 
King's  Serjeants,  having  cer- 
ti6ed  in  favour  of  Chancery 
on  a  case  referred  to  them  by 
the  Crown,  King  James  dc« 
clared  his  approbation,  and 
issued  a  rule  for  direction  of 
Chancery  accordingly,  (a) 
Nor  was  this  the  full  extent 
of  Lord  Eliesmeres  victory ;. 
for  Lord  Coke  was  called  to 
a  severe  account  for  his  con- 
duct in  this  strife  about  juris- 

(a)  [The  proceedings  on  this 
reference  may  be  found  in  the 
argument  on  the  Jurisdiction  of 
the  Court  of  Chancery,  annexed 
to  tlic  first  volume  of  Reports  in 
Chancery,  (reprinted  with  cor- 
rections, in  1  Coiiectanea  Juri- 
tUcOy  StJ.  ei  seq,,  and  in  Carffi 
Reports f  p.  163.  et  $eq,)  and  fur- 
ther particulars  of  the  contro- 
versy in  JBaccn*%  \Vorks,  vol.  v. 
p.975. 585.4l5,tf<«0^.  For  some 


diction,  and  found  it  conve« 
nient  to  make  a  very  humi- 
liating submission.  However, 
it  appears  by  the  third  Insti- 
tute, that  Lord  Coke  consi- 
dered the  victory  as  obtained 
by  undue  means,  and  did  not 
really  relinquish  his  original 
notions  on  the  subject.  (6) 
Such  was  the  effect  of  King 
Jameses  decision  in  favour  of 
equitable  jurisdiction,  that 
Lord  Coke  did  not  live  to  see 
a  revival  of  the  attempts  to 
check  it.  But  within  a  few 
years  after  Lord  Cokeys  death, 
the  question  of  equitable  ju- 
risdiction was  again  stirred, 
and,  as  it  seems,  not  wholly 
without  success.  In  17  CkaA. 
it  is  reported  to  have  been ' 
agreed  in  the  King's  Bench, 
that  a  court  of  equity  could 
not  relieve  after  judgment  at 
law.  (c)      In  1655,   the  like 

strictures  on  the  prerogative  ex- 
ercised by  James  in  this  instance, 
see  Sir  Robert  Atkyns,  Inquiry 
into  the  Jurisdiction  of  the  Chan- 
cery in  Causes  of  Equity,  p.  46. 
47.] 

(b)  5  Inst,  125. 

(c)  Marches  Rep.lSS,  [This 
reference  is  incorrect;  the  case 
intended  probably  is  p.  S3. 
pi.  158.,  and  see  p.  54.  pi.  81. 
16  Car.  1.] 

question 
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Ing  proceedings  during  vacation :  but  in  principle^  this 
Court,  in  all  its  function^  is  equally  open  through  every 
period  of  the  year. 

The 


question  was  moved  against 
the  equitable  jurisdiction  of 
the  Exchequer,  and  a  de- 
murrer to  a  bill  after  judg- 
ment at  law  was  there  allow- 
ed, (a)  In  1658,  another 
case  was  argued  in  the  Ex- 
chequer on  the  same  point: 
but  no  judgment  appears  to 
have  been  given,  (i)  After  the 
Restoration  there  occurred 
on  this  subject  the  two  cases 
following;  namely,  King  v, 
Standish  (c),  and  King  v. 
Welby.{d)  The  former  was 
a  case  of  demurrer  on  action 
of  pnemunire  in  the  King's 
Bench.  It  began  whilst 
Kelynge  was  Chief  Justice ; 
who,  after  argument,  thought 
it  a  fit  case  for  adjournment 
into  the  Exchequer  Cham- 
ber, (e)  But,  afterwards, 
when  Lord  HaU  was  become 
Chief  Justice,  he  is  said  to 
have  held  that  the  case  was 
not  within  the  statute  ofpr<B- 
tnunire,  on  which  nothing 
farther  was  done  in  the 
pase.  (/)    In  the  latter  case, 

(a)  Morel  v.  Douglat,  Hardr, 
23. 

(3)  Harrit  v.  CoUiton^  Hardr, 
120. 

(tf)  3  Keb,  402.  661.  787.  1 
Mod.  ^9,  1  Sid.463.  \Lev,2-kl. 


a  judgment  at  law  has  been 
pleaded  to  a  bill  in  Chancery: 
and,  on  the  plea's  being  over- 
ruled, a  prohibition  was 
moved  for  in  the  King's 
Bench,  when  Lord  Hale  re- 
commended that  it  should  be 
moved  in  Chancery  to  have 
tlie  plea  set  down  again  ;  and 
he  said,  that,  if  it  should  be 
over-ruled  again,  then  the 
Court  would  consider  whether 
a  prohibition  should  be  grant- 
ed, {g)  Thus  rested  the  dis- 
pute till  1695,  when  it  was 
once  more  revived  by  Sir 
Robert  AtkynSf  who,  almost 
immediately  after  resigning 
the  office  of  Lord  Chief  Baron, 
published  an  elaborate  treatise 
against  the  equitable  jurisdic- 
tion of  Chancery,  in  which 
he  particularly  insisted  that  it 
could  not  interpose  after  a 
judgment  at  law.  This  treatise 
he  addressed  to  the  Lords ; 
but,  as  far  as  appears  at  pre- 
sent, neither  this  nor  a  sub- 
sequent publication  in  1699, 
by  Sir  Robert  on  the  Jurisdic- 


(d)  Sir   nomas  Baym. 
3  Keb,  221. 
,  (tf)  1  Mod.  61. 

(/)  1  Lev.  243. 

(g)  T.  Rajfm.  227. 
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The  third  reason  is  most  extraordinary  as  an  assertion 
of  a  fact,  and)  as  an  argument,  proves  too  much.     Lord  q^^^ 

Nottingham  says,  that  he  finds  no  precedent  of  an  ha-- 
beoi  carpus  ad  subjiciendum  returnable  in  Chancery  in 
term  time,  when  perhaps  it  might  be  proceeded  in,  much 
less  in  time  of  vacation.  Could  Lord  Nottingham  mean 
that  the  Lord  Chancellor  never  issued  a  habeas  corpus 
returnable  before  himself  in  term  time  ?  If  not,  the  pro- 
position is  nugatory,  and  to  that  extent  it  is  quite  unten* 
able.  The  fourth  objection  is,  that  if  the  law  warranted 
such  a  proceeding,  there  would  be  some  practice  of  it ; 
for  there  was  occasion  for  it  in  Chambers^  case.  That 
case  is  reported  in  Ci'oke  (a),  but  it  does  not  justify  the 
observation.  The  reason  that  there  was  no  application 
to  the  Chancellor  in  that  case  is  obvious.  Chambers 
having  obtained  a  writ  of  habeas  corpus  ia.  the  King's 
Benchy  the  marshal  returned  that  he  ¥ras  conmiitted  on 
the  36th  day  of  September.  At  that  time  Michaelmas 
term  b^;an  early  in  October.  Considering,  therefore^ 
that  the  interval,  between  his  commitment  and  the  com- 
menoement  of  the  term  exceeded  not  a  few  days,  his 
omission  to  ^ply  to  this  Court  for  a  writ  in  vacation 
may  well  be  explained  without  the  supposition  of  a 
defect  of  jurisdiction.  There  is  a  good  general  reason 
also  for  forbearing  to  make  the  application  to  the  Lord 
Chancellor,  which  may  account  for  that  want  of  prece- 
dents  to  which  Lord  Nottingham  attaches  so  tnuch  im- 

(fl)  Cro.Car,  153.168. 

tion  of  the  Peers,  in  which  after   as    before    judgment^ 

he  again  inveighed    against  has  been  ever  since  exercised 

Chancery,  produced  the  least  without  controversy  or  inter- 

efiect :  on  the  contrary,  the  ruptioa."  (a) 
jurisdiction  of  equity,  as  well 

(a)  [Some  valuable  strictures  jiiirisdiction  of  the  Court  ofChan- 
on  Sir  Edward  Coke's  objections  eery  may  be  found  in  Woodde* 
to  the  antiquity  of  the  equitable    son's  Lectures,  i.  176.  etseq.] 

portance 
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1818.  portance.  Commitments  are  commonly  for  criminal, 
cZ!^B  ^^  supposed  criminal  matter ;  if  the  Loi-d  ChanceUor, 
Case.  on  the  return  of  the  writ,  found  that  the  party  was  com- 
mitted for  a  bailable  offence,  he  could  not  discharge 
him,  and  bail  could  be  taken  only  in  the  other  court ; 
the  Chancellor  being  unable  to  proceed  in  a  criminal 
matter,  the  return  must  be  made  in  the  King's  Bench. 
The  practice  of  applying  to  that  Court,  therefore,  be- 
came almost  universal ;  nor  could  any  benefit  in  such 
cases  be  obtuned  by  an  application  to  the  Loixl  Chan- 
ceUor  in  vacation. 

Lord  Nottingham  then  refers  to  the  statute  17  Car.  1. 
c.  14.,  meaning  16  Car.  1.  c.  10.  (a),  and  argues  that 
that  statute  would  have  provided  for  delays  in  granting 
the  writ  in  Chancery,  as  well  as  in  other  courts,  if  this 
court  had  been  competent  to  grant  it.     But  the  object  of 
that  act  was  the  abolition  of  the  Court  of  Star^Chamber ; 
and  the  provision  for  issuing  a  writ  of  habeas  corpus  was 
merely  incidental,  and  confined  to  cases  of  commitment 
by  the  order  of  any  court  pretending  a  like  jurisdiction ; 
for  those  cases  it  provides  against  delay  in  the  remedy  by 
writ  to  t)e  obtuned  fi*om  the  King's  Bench  or  Conunon 
Pleas.     The  jurisdiction  of  particular  courts  was  not  in 
question.      The  sixth  reason  is,  that  if  the  Chancery 
had  any  such  standing  power  in  time  of  vacation,  doubt- 
less the  whole  vacation  business  of  the  Chancery  would 
by  this  time  have  been  nothing  else  than  a  gaol-delivery 
for  all  England.    Considering  the  nature  of  the  commit- 
ments at  that  time,  namely,  for  insolent  speeches  before 
the  council,  and  turbulent  speeches  at  Guild/ially  charges 
of  which  the  Chancellor  could  take  no  cognizance,  this 
apprehension  seems  rather  gratuitous.     Of  the  bill  which 
had  then  recently  passed  the  House  of  Commons,  and 

(a)  See  sect  8. 

stands 
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stands  as  a  seventh  reason,  I  know  nothing,  (a)    The        1818. 
observation  in  the  maririn.  that  the  act  for  the  abbre-    ^  '-^' 
viation  of  Michaelmas  Term  passed  in  that  very  session,         Case, 
to  which  act  the  objection  was  made,  that  the  prisoner 
would  lie  a  fortnight  longer  in  vacation,  applies  to  those 
persons  only  who  had  recourse  to  courts  of  common 
law.     It  was  true  that  an  application  to  the  Court  of 
King's  Bench  would  be  delayed;  and  that  objection 
exists,  although  the  Chancellor  is  competent  to  issue  the 
writ  in  vacation. 

Considering,  therefore,  the  situation  of  the  judge,  and 
the  reasons  which  he  assigns,  no  authority  can  be  as- 
cribed to  this  decision.  The  principal  ground  on  which, 
as  Lord  Nottingham  says,  he  was  advised  to  put  it,  name- 
ly, the  want  of  precedents,  was  a  mere  pretence,  and  most 
untrue ;  and  the  conclusion  is  expressly  contradicted 
by  the  opinions  of  Lord  Coke  and  Sir  Mathew  HaUj 
adopted  by  subsequent  text  writers,  {b) 

In  the  present  instance,  the  bankrupt  was  committed 
four  days  after  the  term  began ;  this  therefore  is  not  a 
case  of  commitment  in  vacation,  within  the  statute ;  and 
the  writ,  if  issuable  at  all,  can  be  issued  only  at  common 
law. 


The  Lord  Chancellor  having  read  an  entry  of  the  re- 
sult of  an  application  to  Lord  Loughborough  in  1797,  in 

(«)  Lord  NotHngham  probably  Com.  Dig.  Hah.  Corpus  A.  In 

referred  to  the  habeat  corpui  act,  ShepkarcTs    Abridgment,     it    is 

which  originally  pasned  the  House  stated  that  the  Latin  or  legal  part 

of  Commons  in  1674,  (New  Par-  of  the  court  of  Chancery  •  con- 

liamentary  History,  v.  4.  p.  665.)  sists  in  the  granting  of  writs  of 

though  it  did  not  receive  the  royal  habeas  corpus,  which  no  other 

assent  till  1679.  (Id.  p.  1 148.)  court  can  grant  in  vacation  time,'* 

(*)  Bac.  Abr,  Hab,  Corpus  B.  &c  Voce  Court,  part  I.  p.  464. 
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Noiwlarfs  case,  in  which  the  discharge  of  the  bankrupt 
was  refused,  Lord  houghbcrough  expressing  an  opinion 
that  he  had  no  jurisdiction  (a) ;  proceeded  thus : 


l^eakiiig  with  great  deference  to  Lord  houghborougli^ 
it  appears  to  me  that  this  reasoning  is  wrong.  I  find 
that  it  was  the  practice  befi>re  the  statute  5  Geo,  2.  c.  30., 
£ar  the  Lord  Ciancellor  to  discharge  prisoners  under 
commitment  from  commissioners  of  bankrupt,  by  order; 
and  it  seems  clear  that  that  act  has  not  derived  this 
court  of  the  authority  which  it  then  possessed.  It  is  to 
be  observed  also,  that  the  application  in  Ncnvlan^s  case 
was  within  two  terms  after  the  commitment ;  and  the 
Lord  Chancellor  dierefore  should  not  have  stated  that 
the  only  mod^  of  obtaining  the  prisoner's  discharge  was 
by  application  io  a  common-law  judge*  I  think  that 
that  must  have  been^  the  mistake  of  the  person  who  sat 
under  the  Lord  Chancellor. 


Instances  in 
which  the 
Lord  Chan- 
lor,  on  peti- 
tion, has  or- 
dered the  dis- 
charge cf  pri- 
soners com- 
mitted by  com- 
misssioners  of 
bankrupt. 


This  Court  has,  in  several  instances,  on  petition, 
ordered  the  discharge  of  persons  committed  by  the 
commissioners ;  sometimes  ordering  the  commissioners 
to  discharge  him,  sometimes  the  jailer,  passing  over  the 
commissioyaers. 

The  instances,  however,  are  not  numerous.  One  of 
the  earliest  is  Ex  parte  Jame^  in  1719.  (i)     In  Ex  parte 


(a)  On  diligent  search  in  the 
office  of  the  secretary  of  bank- 
rupts«  this  entry  has  not  been 
found. 

(A)  I  P.  IV.  610.  For  copies 
of  the  entries  in  this  and  the  (oU 
lawii^  cases  the  Editor  is  in- 
debtod  to  the  obliging  attention 
of  Mr.  Ptntam :  •—  <'  Xiord  Chan* 


cellar  Parker.  21  Jidy^  1719.  Ex 
parte  James.  —  Wife  committed 
by  commissioners  for  refusing  to 
prove  her  husband  a  bankrupt. 
Lord  CttauceUor  said  he  knew  of 
no  law  to  compel  a  wife  so  to  do^ 
and  ordered  the  jailer  forthwith 
to  discharge  her  from  the  com* 
missioners'  warrant." 

Ling' 
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Lifigood  (a),  on  the  petition  of  a  bankrupt  oomiBitted 
by  one  of  the  oommon-law  judges  oo  the  certificate  of 
the  commissioDers  of  his  refiisal  to  attend  their  sum- 
mons (i),  Lord  Hardwicke  said,  "  It  is  an  entire  new 
question,  and  quite  a  new  case ;  and  therefore  at  the 
first  opening  of  it  I  had  a  great  doubt,  whether  I  could 
properly  determine  the  legality  of  the  commitment,  as 
a  habeas  corpus  might  have  been  sued  out,  and  have 
been  decided  by  the  jndges  of  the  common  law,  which 
is  the  ready  way.  But  I  do  remember  a  case  of  John 
Ward  J  befisre  Lord  Chancdlor  King,  not  unlike  the  pre- 
lent,  where  he  determined  a  commitment  by  commis- 
rioners  of  bankrupt  to  be  justifiable^  after  he  had  taken 
some  time  to  consider  of  it." 


SJ 


1616. 


Cbowlsy's 
Gate 


A  like  practice  occurred  in  Ex  parte  Brailsfin-dj  13th 
OdobeTf  1725  (r),  and  in  the  bankruptcy  of  Thomas 
Macey  in  September  andDecember^  1728.  {d) 

Mr.  CW- 
(«)  1  Aik.  S40.    See  p.  S44.  (^)  5  Cfeo.  2.  cSO.  1. 14. 


(c\  Lard  Chavcellor* 

ft 
Decimo  tertio  die  Octohris^ 
1725,  ex  parte  Thomas 
Brailsfbrd  et  Rohti  Cas' 
tell  et  Johi  Rogers. 
Whereas    Thomas  Brails' 
Jbrd  did,  cm  the  1 1th  day  of* 
Avgust  last  past,  prefer  his 
petition  to  me,  thereby  set- 
ting forth,  that  a  commission 
of  bankruptcy  issued  against 
him  the  4lh  day  of  February, 
1722,    directed    to    sundry 
eominissioners  therein  named; 
ifait  the  petitioner  was  seve- 
nl  times  examined  by  them 


upon  oath,  touching  the  dis- 
covery of  his  estate  and  ef- 
fects, and  made  a  full  disco* 
rery  thereof,  and  delivered 
up  the  same,  and  that  the 
petitioner  appr^ended  he 
had  complied  in  every  re- 
spect, to  the  satisfaction  of 
the  said  commissioners,  yet 
the  commissioners  did,  by 
their  warrant  dated  7th  of 
May,  172S,  commit  the  peti- 
tioner to  the  prison  of  Uie 
Fleet,  there  to  remain  till  the 
petitioner  submitted  to  be 
examined,  and  there  the  pe- 
titioner hath  ever  since  been 


(<0  See  notc^  p.  as. 


a  close 
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Mr.  CvUen. 

It  was  understood  that  your  Lordship  in  Tbyfor's 
case  (a),  had  decided  that  a  bankrupt  under  commit- 

ment 


(a)  8  Vet.  528.,  and  see  Ex 
parte  Tomkinton^    10  Vet,  106. 


Jpx  parte  Wamty  18  Vet.StZI, 


a  close  prisoner;    that  the 
petitioner  was  always  ready 
to  be  further  examined,  as 
the  said  commissioners  should 
require,  and  of  such  his  sub- 
mission and  readiness   gave 
notice  to  the  said  commis- 
sioners, and  particularly  by 
a  letter  dated  5th  March  last, 
but  the  said    commissioners 
not  taking  any  notice  thereof, 
the  petitioner  applied  by  his 
petition  to  the  late  lords  com- 
missioners for  the  custody  of 
the  great  seal,  praying  their 
lordships  to  direct  the  said 
commissioners,  by  some  short 
day,  to  further  examine  the 
petitioner,     and     thereupon 
discharge  the  petitioner  from 
his  imprisonment,  unless  they 
should  see  good  cause  to  the 
contrary,  to  be  by  them  cer- 
tified in  writing  to  their  lord- 
ships; upon  hearing  of  which 
petition,  on  the  7th  of  April 
last,  their  lordships  ordered, 
that  the  commissioners  or  the 
major  part  of  them,  upon  ap- 
plication to  be  made  to  tliem 
on  behalf  of  the  petitioner 
and  notice  of  the  said  order, 
should  appoint   a  time  and 
place  of  meeting  for  the  fur- 
ther examination  of  the  pe* 


titioner,  of  which  notice  was 
to  be  given  in  the  London 
Gazette^  which  was  accord- 
ingly given,  and  appointed  to 
be  on  the  5th  day  of  May 
last,    upon  which    day    the 
commissioners  adjourned  the 
petitioner's  further  examin- 
ation to  the  7th  of  the  same 
month,    at  which  time  the 
commissioners   further  exa- 
mined   the    petitioner,    and 
again  adjourned  to  the  1 1th 
oi  May^  when  the  commis- 
sioners finished  the  petition- 
er's examination;    and    the 
petitioner,  afler  having  been 
examined,  entreated  the  said 
commissioners  to  release  him 
from  his  confinement;  where- 
upon the  conunissioners  as- 
sured the  petitioner  they  were 
ready  so  to  do  if  the  assignees 
flihought  fit ;  and  that  the  pe- 
titioner then  represented  to 
the  commissioners,  how  hard 
it  was  that  he  should  suffer 
imprisonment,  notwithstand- 
ing he  liad  fairly  answered 
all    the   questions   tliat  had 
been  propounded  to  him;  and 
the    commissioners     thereto 
replied,  they  believed  he  had 
not  concealed  a  groat  from 
his   creditors,   and  did  not 

make 
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ment  for  not  answering,  could  not  be  discharged  on  pe- 
tition^  but  must  obtain  a  writ  of  habeas  corpus.     That 

rule 


1818. 
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make  any  objection  whatso- 
ever against  the  petitioner's 
behaviour  or  examination,  or 
that  they  were  the  least  dis- 
satisfied therein,  but  ordered 
the  petitioner  to  withdraw, 
and  after  some  short  time  the 
petitioner  was  again  called 
in  before  the  said  commis- 
sionersy  and  then  he  was  told 
by  the  said  commissioners, 
that  they  could  not  release 
the  petitioner,  but  that  he 
must  have  a  little  patience, 
or  to  that  effect,  and  express- 
ed themselves  sorry  for  the 
ill  state  of  health  the  peti- 
tioner was  then  in,  and  which 
(as  the  petitioner  believed) 
was  occasioned  by  his  con- 
finement ;  that  the  petitioner 
had,  ever  since  the  7th  of 
May^  1723,  been  confined 
within  the  walls  of  the  said 
prison,  and  was  thereby  re- 
duced to  a  languishing  state 
of  health,  and  without  my 
interposition  was  like  to  be  a 
prisoner  for  life,  which  was 
in  danger  of  being  shortened 
by  such  his  imprisonment ; 
the  petitioner  therefore  pray- 
ed that  I  would  order  the 
said  commissioners  to  dis- 
charge the  petitioner  from 
his  said  imprisonment,  or  that 
I  would  make  such  order  as 
Vol.  II. 


to  me  should  seem  meet. 
Whereupon  1  ordered  all  par- 
ties concerned,  or  their  agents, 
to  attend  me  on  the  matter 
of  the  said  petition,  the  then 
next  day  of  petitions,  where- 
of notice  was  forthwith  to  be 
given ;  and  whereas  Robert 
Castell  and  John  Rogers,  as- 
signees of  the  estate  and  ef- 
fects of  Thomas  Brailsford^ 
a  bankrupt,  and  Samuel 
ClarJcy  Benjamin  Bond,  WiU 
liam  Parkin,  John  Robinson, 
Samuel  Prune,  and  Joseph 
Hall,  creditors  of  the  said 
bankrupt,  did  on  the  said  1 1th 
day  of  August  last  past,  pre- 
fer their  petition  to  me,  there- 
by setting  forth,  that  upon 
the  ^th  of  February,  1722, 
a  commission  of  bankruptcy 
was  awarded  against  the  said 
Thomas  Brailsford,  and  the 
said  Brailsford  was  several 
times  examined  before  the 
major  part  of  the  commis- 
sioners in  the  said  commission 
named ;  that  it  appeared  upon 
such  examinations  that  all 
the  bankrupts  estate  and  ef- 
fects whatsoever  had  been, 
upon  the  3d  and  4th  of  Janu-^ 
ary  preceding  the  said  com- 
mission, assigned  unto  Mr. 
George  Brailsford  and  Mrs. 
Jane  Perkins,  two  of  his  near 
D  relations. 
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rule  is  consistent  with  Lord  Loughborot^Ks  decision  in 
Ex  'parte  N(nvlan.     The  question,  however,  is  not  ma^ 

terial 


relations,    and  that   on   the 
10th  of  October  1722,  an  ac- 
count  was    stated    between 
the  said  Thomas  and  George, 
and  the  balance  thereof  was 
the  sum  of  1000/.  to  the  said 
George  BraUsfordy  and  that 
on  said  10th  of  October  1122, 
the  said  Thomas  gave  George 
his  bond  for  payment  of  the 
said  1000/.,  at  the  end  of  6 
or  12  months  after  the  date 
thereof,  and  that  before  the 
time  the  said  money  became 
due  on  the  said  bond,  the  said 
Thomas  confessed  a  judgment 
for  1000/.  on  a  mutuatus  to 
the   said    George  Brailsford, 
but  the  said    George   never 
delivered    up    or   any  ways 
cancelled  the  said  bond,  and 
that  at  the  said  time,  the  said 
Thomas  assigned  over  several 
debts,  and  the  lease  of  his 
house,   to  the  said   George, 
without  any   defeazance  on 
the  part  of  the  said  George 
Brailsford;  but  it  did  not  ap- 
pear by  the   books   of    the 
said  bankrupt,  that  the  sum 
of  1000/.  or  any  such  sum 
was  due  from  the  said  Tho' 
mas  to  the  said  George  Brails* 
Jord ;  that  the  commissioners 
examined  the   said   Thomas 
Brailsford  touching  the  dis- 
position of  a'  sum  of  1600/. 


which  he  had  received  of  the 
petitioner  Rogers  at  one  time, 
and  about  several   other   of 
his  effects,  of  which  he  giving 
no  satisfactory  account,  the 
commissioners  committed  him 
close  prisoner  to  the  Fleet ; 
and  upon  the  said  banl^rupt's 
application  to  the  late  Lord 
Chancellor,    in  July,    1724?, 
to  be  discharged  from  such 
commitment  and  to  have  his 
certificate  allowed,  his  lord- 
ship, upon  examination  of  the 
matter,  approved  of  the  com- 
missioners' proceedings,  and 
utterly  refused  to  allow  his  cer- 
tificate,  or  to  discharge  him 
from  the  commitment;  in  the 
mean  time,  the  petitioners,(  the 
assignees,)  filed  theirbill  in  this 
court  istgainst  the  said  George 
and  Thomas,  to  be  relieved 
against  such  judgment  and  as- 
signments, and  prayed  a  disco- 
very when  the  bond  for  1 000/., 
given  by  Thomas  to  George 
was  payable,  and  to  come  to  a 
fair  account  with  the  petition- 
ers, to  which  bill  the  defend- 
ants George  and  Thomas  put  in 
their  answer ;  and  upon  hear- 
ing counsel  on  bill  and  answer, 
the  court  granted  an  injunc- 
tion  to   stay    the  defendant 
George^s  proceedings  on  his 
said  judgment,   and  ordered 

the 
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terial  to  the  present  case,  the  bankrupt  being  brought         1818. 

before  the  Court  by  writ  of  habeas  corpus,  ^      '     . 

■^  ^^  Ceowlet's 

The         Ca«^ 


the  monies  which  the  goods 
taken  in  execution  amounted 
to,  to  be  brought  into  court, 
where  it  remains  ;  on  the  8th 
of  December  last  the  cause 
came  on  to  be  heard  before 
the  then  Lord  Chancellor, 
who,  as  the  petitioner  ap- 
prehended, was  fully  of  opi- 
nion that  if  such  bond  was 
not  payable  till  after  the 
warrant  of  attorney  and  exe- 
cution taken  by  tlie  said 
George^  (which  by  the  bank- 
rupt's depositions  appeared  it 
was  not,)  that  the  said  judg- 
ment and  assignments  were 
fraudulent,  and  ought  to  be 
set  aside,  and  that  it  did  not 
appear  that  the  said  balance 
of  1000^.  was  really  due  to  the 
said  George  Drailsfordy  and 


examined  on  interrogatories^ 
as  by  the  said  decree  might 
appear ;  in  April  last  the  said 
Thomas  Brailsford  petitioned 
the  Lords  Commissioners,  in 
order  to  his  discharge,  and  to 
be  further  examined  before 
the  said  commissioners,  which 
examination  their  Lordships 
granted,  and  ordered  that,  at 
such  his  examination,  he 
should  have  the  sight  of  all 
his  books  and  papers  of  ac- 
counts, and  his  depositions, 
before  he  gave  in  such  his 
second  examination  ;  on  the 
7th  of  Mai/  last  the  commis- 
sioners attended  him  again 
with  all  his  books,  papers, and 
his  former  depositions,  and 
then  shewed  him  the  deposi- 
tions of  said  George  Brails^ 


therefore  directed  the  master,  Jbrd,    on   the   7th   of   Maif 
to  whom  tlie  cause  was  refer-     1723,   which   related  to  the 


red,  to  look  into  the  accounts 
between  the  said  Thomas  and 
George^  and  inquire  into  the 
said  bond,  from  the  said 
Thomas,  for  pay  men  t  of  1 000/. 
to  the  said  George^  and  to 
state  when  the  said  1000/. 
was  made  payable,  whether 


time  of  payment  of  the  said 
bond  to  the  said  George,  and 
to  the  assignment  of  his  ef- 
fects, and  asked  whether  he 
could  recollect  any  thing 
that  varied  from  those  depo- 
sitions ;  and  the  said  Thomas 
thereupon  carefully  perused 


before  or  after  the  warrant  of    the    said    depositions,    and 
attorney  to  confess  judgment    swore  that  such  depositions 


from  defendant  Thomas  to 
the  defendant  George,  and 
that   both   sides  should    be 


were  just  and  true  as  to  every 
particular,  and  declared  that 
he    could    not  depart  from 
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THe  Lord  Chancellor. 

Since  I  was  last  here,   I  have  spent  many  hours  in 
researches  on  this  question.     I  have  not  yet  arrived  at 

the 


such  depositions,  nor  give 
any  other  answer  to  the 
said  questions;  that  the  peti- 
tioners, the  assignees,  on  the 
28th  of  May  last,  filed  inter- 
rogatories '  in  this  Court  for 
the  examination  of  the  said 
Thomas  Brailsford,  pursuant 
to  the  said  decree,  some  of 
which  were  to  the  same  effect 
with  the  questions  asked  him 
before  the  commissioners^  a 
copy  of  which  interrogatories 
was  carried  to  him  the  same 
day,  and  all  his  books  which 
related  to  his  examination, 
and  an  exact  copy  of  his  de- 
positions which  were  given 
before  the  commissioners,  was 
left  with  him  the  same  time 
for  his  examination,  and  the 
said  Thomas  declaied  again 
that  he  had  no  further  occa- 
sion for  his  books,  for  that  he 
had  fully  perused  them,  and 
that  he  would  send  his  ex- 
amination to  a  gentleman  of 
credit  at  the  bar  to  sign,  and 
that  it  should  be  forthwith 
put  in ;  that  notwithstanding 
several  applications  had  been 
made  to  the  bankrupt,  and 
several  summons  taken  out 
before  a  master  to  whom  the 
cause  stood  referred,  the  said 
Thomas  Brailsford  had  not 
put  in  his  examination,  nor 


were  the  petitioners  as  they 
could  find,  likely  to  have  the 
same ;  the  petitioners  upon  in- 
quiry found  that  such  examin- 
ation of  the  said  Thomas 
Brailsford  is  prevented  by 
the  said  defendant  George^ 
and  has  reason  to  suspect 
that  the  said  George  or  his 
agents  were  endeavouring  to 
persuade  the  said  Thomas 
Brailsford^  on  his  said  ex- 
amination, to  conceal  the 
truth  of  the  said  transactions, 
and  that  in  case  the  said 
Thomas  should  be  discharged 
from  his  commitment,  neither 
any  examination  at  all,  or  at 
least  an  insufficient  one  would 
be  put  in  by  the  said  Thomas 
Brailsford;  that  the  said 
Thomas  Brailsford  was  great- 
ly under  the  influence  of  the 
said  George^  and  the  greatest 
part  of  the  money  received  by 
the  said  Thomas  of  the  peti- 
tioners was  to  pay  bills  of 
exchange,  to  the  payment 
whereof  the  said  George^  and 
his  partner  at  Oporto,  would 
otherwise  have  been  liable, 
and  was  received  of  the  peti- 
tioners by  bills  drawn  by  the 
said  Thomas  Brailsford  on 
the  said  George^  and  his  part- 
ner at  Oporto y  and  was,  in- 
deed,  a  contrirance   of  the 

said 
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the  end  of  them,  but  I  %vill  now  dispose  of  it,  so  far  as 
to  explain  the  real  state  of  JenRcs's  case,  whicli  seems 
to  me  not  to  have  been  fully  understood. 

It 
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8ai4  George  to  get  his  own 
bills  paid  with  the  petitioner's^ 
money.  That  the  petitioners 
have  been  at  a  great  expcnce 
in  bringing  and  prosecuting 
the  said  suit,  and  hoped  they 
should  succeed,  and  that  a 
fair  examination,  (if  the  same 
could  be  had  from  the  said 
bankrupt,)  would  contribute 
thereto,  but  could  not  expect 
the  same  so  long  as  he  was 
under  the  influence  and  di- 
rection of  the  said  George 
and  his  solicitor,  and  his  ex- 
amination was  to  be  drawn 
for  them  and  for  their  inte- 
rest ;  they,  therefore,  prayed 
that  the  said  bankrupt  might 
be  brought  up  and  examined 
viva  voce  on  the  said  interro- 
gatories, before  the  said  mas- 
ter, and  that  the  said  bank- 
rupt might  not  be  discharged 
till  he  had  put  in  a  full  ex- 
amination to  the  said  inter- 
rogatories ;  and  in  case  he 
should  refuse  to  put  in  any 
answer  thereto,  that  the  peti- 
tioners might  make  use  of  his 
said  depositions  instead  of 
such  his  examination ;  or  that 
I  would  make  such  other  order 
as  I  should  think  fit :  Where- 
upon I  ordered  all  parties  con- 
cerned, or  their  agents,  to  at- 

D 


tend  me  on  the  matter  of  the 
said  last-mentioned  petition, 
the  then  next  day  of  petition, 
at  which  time  I  had  appointed 
the  petition  of  the  said  bank- 
rupt to  be  heard,  whereof 
notice  was  forthwith  to  be 
given  :  Now  this  present 
13th  day  of  October ^  1725, 
both  the  said  petitions  com- 
ing on  to  be  heard  together, 
upon  hearing  of  Mr.  Solicitor- 
General,  Mr.  Lutwyche  and 
Mr.  Green,  of  counsel  for  the 
said  Thomas  Brailsjbrd  the 
bankrupt,  and  of  Mr.  Attor* 
ney-General  and  Mr.  TalboU 
of  counsel  for  the  said  Robert 
Castell  and  John  Rogers^  and 
also  of  Mr.  Dowse  one  of  the 
commissioners  in  the  said 
commission,  and  who  signed 
the  said  warrant  of  commit- 
ment, and  what  was  alleged 
on  both  sides,  I  do  order, 
that  the  commissioners  in  the 
said  commission  of  bankrupt 
named,  do  discharge  the  said 
Thomas  Drailsjbrd  from  their 
said  commitment  to  the  pri- 
son of  the  Fleet,  and  by  con- 
sent of  the  said  counsel  for 
the  said  Thomas  Brailsford^ 
I  do  further  order,  that  at 
the  charges  of  the  said  peti- 
tioners the  assignees,  he  the 
3  said 
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It  is  a  circumstance  material  to  be  recollected,  that  Sir 
Mcdhew  Hale^  who  adopts  Lord  Cokeys  doctrine,  (and  in 

such 


said  Thomas  Brailsford  the 
bankrupt,  do  attend  the  Mas- 
ter to  whom  the  afore-men- 
tioned cause  stands  referred, 
and  be  examined  vivd  voce  to 
the  interrogatories  filed  in 
pursuance  of  the  decree  in 
the  said  cause. 

King,  Chancellor. 

(b)  Lord  Chancellor  King. 

September  1th,  1728. 
Re  Thomas  Mace* 
Bankrupt's  petition  pre- 
sented same  day,  stating  that 
on  26th  November,  1726, 
commission  had  issued  against 
petitioner,  and  petitioner's 
conformity;  that  on  3d  Fe- 
bruartf,,  1727,  petitioner  was 
taken  up  on  commission- 
ers' warrant  of  that  date,  on 
suspicion  of  concealment  of 
his  effects,  and  for  prevari- 
cating in  his  examination,  as 
the  warrant  did  mention,  and 
made  a  close  prisoner  in  the 
Kings  Bench,  and  had  so  re- 
mained ever  since,  stating 
also  his  great  distress,  and 
that  no  prosecution  or  pro- 
ceeding whateyef  had  been 
had  against  him  respecting 
such  concealment;  and  pray- 
ing ti^at  a  short  day  may  be 
appointed  for  the  commission- 
ers to  take  his  examination  in 


prison,  in  order  to  his  dis- 
charge. 
Lord  Chancellor  ordered, 
that  the  commissioners 
should  forthwith  appoint 
a  time  to  meet  and  fur- 
ther examine  the  peti- 
tioner, and  reasonable 
notice  should  be  given 
to  the  assignees  ;  and  if 
upon  such  further  exam- 
ination, the  commission- 
ers should  be  satisfied 
that  the  petitioner  had 
made  a  full  discovery, 
then  they  were  to  dis- 
charge him  out  of  cus- 
tody, so  as  that  he  might 
not  be  detained  therein 
upon  account  of  the  of- 
fences for  which  they 
committed  him. 
Lord  Chancellor  King. 

December,  1728. 
Re  said  Thomas  Mace. 
Further   petition    of   said 
Thomas  Mace,    stating    the 
order  on  his  former  petition ; 
that  the  petitioner  had  caused 
the  said  three  acting  commis- 
sioners to  be  served  with  the 
said  order,  and  had  applied 
to  them  for  a  meeting,  which 
they  did  refuse  to  appoint, 
alleging  their  power  was  de- 
termined by  the  demise  of  his 
It^t^  majesty;  petitioner's  cre- 
ditors 
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such  a  manner  as  to  show  that  that  part  at  least  of  his 
work  cannot  be  justly  characterised  as  a  loose  note  (a),  for 
betakes  a  distinction  which  Coke  had  not  taken,  and  must 
be  considered  as  having  applied  his  great  judicial  mind 
to  the  subject,)  Sir  Mathem  Hale,  I  say,  retired  from  the 
o£fice  of  Chief  Justice,  in  1675,  and  died  in  1676.  {^) 
The  dates  are  important  in  this  way;  Lord  NottiiigJiam  in 
Jenke^s  case,  argues  on  the  statute  16  Car»  1.  that  the 
Court  of  Chancery  could  not  have  power  to  grant  the 
writ  at  common  law,  because  no  provision  has  been 
made  as  to  this  court  in  that  statute ;  but  it  is  clear  that 
Lord  Hal€j  who  left  his  work  transcribed  for  publica- 
tion  after  his  death,  and  there  expressly  states  that  the 
Chancery  has  the  power  of  issuing  a  writ  of  habeas  cor- 
fus  in  the  vacation  as  well  as  in  the  term,  must  have 
known  the  statute  of  16  Car*  1.,  and  could  have  seen 
no  objection  arising  from  it  against  that  doctrine. 


1818. 

Crowley's 
Case. 


Blackstone,  in  his  Commentaries  [c)  has  given  the  his-^ 
tory  of  the  writ  of  habeas  corpus  ad  subjiciendum^  per- 
haps not  altogether  with  his  usual  accuracy.'  EUs 
words  are  {d\  ^^  but  the  great  and  efficacious  writ,  in 
all  manner   of  illegal   confinement,   is   that  of  habeas 

(a)  Wilmofs  Opinions,  p.  100. 
^b)  Emlj/n*s  Preface  to  Hal^s  Pleas  of  the  Crown, 

(c)  Vol.  iii.  p.  131.  etieq, 

(d)  3  Comoi.  131. 


ditors  had  not  thought  fit  to 
renew  the  said  commission, 
nor,  as  the  petitioner  did  be- 
lieve, ever  would,  and  peti- 
tioner submitted  he  had  been 
sufficiently  punished  by  two 
years'  imprisonment ;  and 
praying  or  relief  and  dis- 
charge out  of  custody.  Upon 


hearing  counsel,  and  reading 
the  affidavit  of  Thomas  Chat* 
ti/,  as  also  said  former  order. 
Lord  Chancellor    ordered 
that  the   petitioner    be 
discharged  out  of  said 
prison,   so  far  as  he  is 
therein  detained  by  vir- 
tue of  said  commission- 


reading    said    petition,    and  ers' warrant. 

D  4 


corpus 
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1818.        corpus  ad  subjiciendum^  directed  to  the  person  detfun- 

1,     '  '   ,      inff    another,    and  commandinfl:  him   to  produce  the 
Crowley's        ^  '     ^  ,  ®  ^ 

Case.  body  of  the  prisoner,  with  the  day  and  cause  of  his 
caption  and  detention,  ad  faciendum^  subjiciendum^  et 
recipiendum^  to  do,  submit  to,  and  receive  whatsoever 
the  judge  or  court  awarding  such  writ  shall  consider  in 
that  behalf."  It  is  very  material  to  the  jurisdiction  of 
this  court,  to  recollect  in  how  many  cases  it  issues  the 
writ,  with  reference  to  infants  and  to  lunatics,  concern- 
ing which  scarcely  any  notice  is  taken  in  any  of  our 
books,  excq)t  books  of  practice. 

Blackstone  then  states  this  to  be,  "  a  high  prerogative 
writ,  and  therefore  by  the  common  law  issuing  out  of 
the  Court  of  King's  Bench,  not  only  in  term  time,  but 
also  during  the  vacation,  by  a  Hat  from  the  Chief  Justice 
or  any  other  of  the  Judges,  and  running  into  all  parts  of 
the  king's  dominions :  for  the  king  is  at  all  times  en- 
titled to  have  an  account,  why  the  liberty  of  any  of  his 
subjects  is  restrained,  wherever  that  restraint  may  be 
inflicted."  If  the  account  of  Jenkes*s  case  published  by 
persons  who  denominate  themselves  his  friends  is  cor- 
rect, it  would  appear  that  a  previous  application  had  been 
made  to  Chief  Justice  Raiiisford  for  a  writ  of  habeas 
corpus^  in  the  vacation,  and  that  he  had  refused  it.  (a) 
That  representation  is  not  confirmed  by  Lord  Notting- 
ham's statement. 

Blackstone  proceeds,  "  if  the  writ  issues  in  vacation, 
it  is  usually  returnable  before  the  Judge  himself  who 
awarded  it,  and  he  proceeds  by  himself  thereon  un- 
less the  tei*m  should  intervene,  and  then  it  may  be 
returned  in  court."  If  this  is  applied  to  the  practice 
of  the  King's  Bench,  subsequent  to  31  Car.  2.,  it  is 
;accurate ;  that  is,  supposing  the  opinion  of  the  Judges 

(fl)  6  HowglCi  Stat«  Trials,  lii)5,  1196. 

delivered 
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delivered  in  1758  (a)  to  be  correct,  that  the  justices  of       1818. 

that  court  could  issue  the  writ  in  the  vacation.  X     "  "~  ^ 

Cbowley  s 

Case. 
Blackstone  continues,  ^^  indeed^  if  the  party  were  pri- 
vileged in  the  Courts  of  Common  Pleas  and  Exchequer, 
as  being  (or  supposed  to  be)  an  officer  or  suitor  of  the 
Court,  an  habeas  corpus  ad  subjiciendum  might  also  by 
common  law  have  been  awarded  from  thence,  and,  if 
the  cause  of  imprisonment  were  palpably  illegal,  they 
might  have  discharged  him ;  but  if  he  were  committed 
for  any  criminal  matter,  they  could  only  have  remanded 
him,  or  taken  bail  for  his  appearance  in  the  Court  of 
King's  Bench,  which  occasioned  the  Common  Pleas  for 
some  time  to  discountenance  such  applications :''  that  is, 
to  discountenance  such  applications  even  in  the  case  of 
privileged  persons;    ^'  but  since  the   mention   of  the 
King's  Bendi  and  Common  Pleas,  as  co-ordinate  in  this 
jurisdiction,  by  statute  16  Car.  1.  c.  10.  it  hath  been 
holden,  that  every  subject  of  the  kingdom  is  equally 
entitled  to  the  benefit  of  the  common-law  writ,  in  either 
of  those  courts,  at  his  option,"     That  doctrine  is  very 
remarkable;  for  the  statute  16  Car.  1.  gives  no  jurisdic- 
tion to  the  judges  of  the  Common  Pleas  to  issue  a  writ  of 
habeas  corpus^  except  in  cases  there  mentioned ;  but  then, 
by  a  construction  in  favor  of  the  liberty  of  the  subject,  Conttnicdon 
they  have  granted  the  writ  in  other  cases ;  and  have  JjJ^  h^^  of 
inferred  from  a  statute  giving  to  them  power  in  certain  the  subject, 
specified  instances,  that  they  possess  a  general  power  to 
issue  the  writ,  though  applied  for  by  persons  not  privi- 
leged ;  a  very  material  observation  as  to  the  supposed 
operation  of  the  statute  16  Car.  1.  to  work  a  negative  on 
the  prc^sition  that  this  Court  can  issue  the  writ  in 
vacation. 

Blackstane  subjoins,  '^  it  has  also  been  said,  and  by 

(a)   Vide  potty  p.  60.  el  9eq. 

very 
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181S.        very  respectable  authorities,  that  the  like  habeas  corpus 
'   '  ^     may  issue  out  of  the  Court  of  Chancery  in  vacation : 

£!rowuey  s 

Case.         but,  upon  the  famous  application  to  Lord  Nottingham 

by  JenkeSf  notwithstanding  the  most  diligent  searches, 
no  precedent  could  be  found  where  the  Chancellor  had 
issued  such  a  writ  in  vacation,  and  therefore  his  Lord-* 
ship  refused  it."  I  observe  on  this  passage,  that  in  sub- 
stance it  is  true,  but  that  the  refusal  rested  on  reasons 
beyond  the  mere  want  of  precedent. 

Why,  on  that  occasion,  the  search  was  confined  to 
precedents  of  writs  of  habeas  corpus  issued  in  vacation,  if 
there  is  foundation  for  so  many  doubts  as  have  been 
expressed,  whether  the  Lord  Chancellor  has  power  to 
issue  the  writ  in  term  time,  it  is  not  easy  to  explain.  If 
well  directed  towards  the  object  of  inquiry,  the  search 
would  have  been  instituted  to  ascertain  in  what  instances 
this  Court  had,  as  well  as  in  what  it  had  not,  issued  the 
writ,  for  the  purpose  of  collecting  the  principle  on  which 
it  was  issued,  and  of  discovering  what  was  tlie  defect  of 
power  in  the  particular  case  in  which  application  for  the 
writ  was  made. 

Blacksfone  then  states  the  ground  on  which  the  stat. 
31  Car,  2.  passed.  *'  In  the  case  oi  Jerikcsj  before  al- 
luded to,  who  in  1676  Was  committed  by  the  King  in 
council  for  a  turbulent  speech  at  Ctutldhall"  (if  we  are 
to  collect  what  the  offence  otjenkes  was  from  matter  to 
be  found  in  the  warrant,  (a)  I  doubt  whether  Blackstone 
has  correctly  put  this  in  his  text,)  "new  shifts  and  devises 
were  made  use  of  to  prevent  his  enlargement  by  law ; 
the  Chief  Justice  (as  well  as  the  Chancellor)  declining  to 
award  a  writ  of  habeas  corpus  ad  subjiciertduin  in  vaca- 
tion, though  at  last  he  thought  proper  to  award  the 
usual  writs  ad  deliberandum,  &c.  whereby  tlie  prisoner 
was  discharged  at  the  Old  Bailey.'*  {b) 

(a)  6  Howell's  State  Trials,  1195.         (b)  5  £L  Com.  135. 

18  Accord- 
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I 

According  to  this  you  would  suppose  that  there  had  1818. 

been  an  apph'cation  in  the  vacation,  not  only  to  the  Lord  ^  — y^ 

Chancellor,  but  to  the  Chief  Justice,  for  a  writ  of  habeas  Qasc, 
corpus  ad  subjiciendum^  that  they  had  refused  it,  and  that 
a  writ  ad  deliberandum  had  been  afterwards  issued,  and 
that  he  was  then  discharged. 

The  account  in  the  State  Trials,  purporting  to  be 
published  by  Jenkes's  friends,  I  suppose  accurate  as  to 
the  particulars  which  I  shall  mention.      It  states   his 
speech,  and  the  charge  by  the  King  in  council,  which 
according  to  this  statement  was  founded  on  affidavits, 
the  substance  of  which  is  also  stated.     Then  follows  a 
dialogue  {a)  adverting  to  the  distinction  now  very  well 
known,  that  the  Common  Hall  is  not  a  court,  except  for  The  Common 
the  purposes  for  which  it  is  made  a  court  by  charter ;  a  court  exceii 
distinction  which  has  introduced  the  custom  of  the  King  for  the  pur» 
receiving  addresses  trom  the  Common  Hall  m  person  [( j^  m^j^  ^ 
on  his  throne,  and  the  House  of  Lords  receiving  a  peti-  ^^""^  ^V 
tion  from  the  same  body  only  as  the  petition  of  the  indi- 
viduals who  signed  it.     Jenkes  is  then  committed  by  a 
warrant,  the  words  of  which  are  given. 

The  statute  of  16  Car.  1.  c.  10.  having  been  passed 
before  this  commitment,  and  having  given  to  the  Judges 
of  the  Kiug^s  Bench  and  Common  Pleas  a  right  to 
issue  the  writ  of  habeas  corpus  in  cases  therein  men- 
tioned, (and  I  should  think  this  case  one  of  them,  because 
the  act  is  expressly  made  to  apply  to  commitments  by 
the  King  and  others  in  person  in  his  council,)  in  the 
then  state  of  the  law,  a  subject  committed  for  what  is 
here  represented,  (on  which  I  shall  make  no  comment, 
except  that  the  commitment  was  of  such  a  nature,  that 
pne  should  wish  to  find  in  the  law  a  power  to  examine 

(a)  6  Howell's  State  Trials,  1193. 

its 


44  CASES  IN  CHANCERY. 


1818.         its  propriety, )  it  being  clear  that  under  that  act  of  Car.  1 ., 
'  -'      the  Courts  of  Kinsfs  Bench  and  Common  Pleas  could 

lOWLEy's 

Case.  not  issue  the  writ  in  vacation,  was  altogether  without 
remedy,  unless  the  Chancellor,  being  applied  to,  could 
issue  the  writ  in  vacation,  and  make  it  returnable  not 
immediate^  supposing  him  to  have  issued  it  for  the  pur- 
pose not  of  giving  immediate  relief,  but  of  securing  to 
hims^,  if  he  knows  the  distinction  of  term,  or  to  some 
other  court,  in  term,  the  means  of  deciding  whether  the 
commitment  was  proper. 

""  This  case  oi  Jenkes  has  been  so  often  mentioned,  that 

it  becomes  material  to  have  a  statement  of  it,  which  can- 
not be  doubted.  In  what  I  consider  an  authentic  copy 
of  Lord  NottingkanCs  Manuscripts,  I  have  ibund  a  full 
account,  entered  by  himself,  of  all  these  proceedings,  {a) 
Lord  Nottingham  has  not  given  exactly  the  same  account 
of  what  he  said  as  this  printed  book  (i),  but  in  effect  it 
amounts  to  the  same.  Speaking  with  all  deference  and 
respect  to  thisi  great  man,  I  cannot  agree  that  the  pas- 
sage in  the  Year  Book  (c),  is  of  no  consequence ;  be- 
cause the  proposition  that  when  the  courts  of  common 
law  are  adjourned  the  Chancery  is  not  adjourned,  at 
least  raises  the  question.  Can  the  Chancery  grant  the 
writ  in  term  time,  and  if  then,  why  not  in  the  vacation  ? 
If  you  are  to  say  there  is  a  reason  why  this  Court  can 
grant  it  in  term  time,  and  not  in  vacation,  the  doctrine 
that  the  Court  is  not  adjourned  in  vacation  is  applicable 
to   that  distinction ;  and  I  therefore  cannot  accede  to 

{a)  The  Lord  Chancellor  here  at  touUfoiU  overt,  4£d.  4.  28." 

read  the  passage  inserted,  ante  (23,21.)  ''car home poit aver prO' 

'  p*  12.  ces  horsde  ceo    court   a    atcun 

{b)  The  State  Trials.  temp$^  et  le  Chancelor  hort    tie 

(c)  4  Ed,  4,  "  Quant  adjume"  tcrme  poU  oitr  causes  ia**  Cromp- 

meni  dc  terme  at,  le  Chauncerie  ton  on  Courts,  41.  b»  42.  a.  anie. 

He  sera  pat  adjorne,  car  ceo  cour  p.  30. 

1 9  Lord 
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Lord  Nottingham's  description  of  this  passage  as  too        1818. 

weak  a  foundation  to  build  on.  Crowlkt** 

Case. 

Lord  Nottingham  then  relates  a  proceeding,  or  rather 
circumstances  of  another  proceeding  before  h\m{a)f 
which  circumstances  are  not  noticed  in  the  printed  ac- 
count. All  the  precedents  mentioned  are  verj'  an- 
cient, and  very  remote  from  the  day  on  which  this  hap- 
pened. It  appears  from  the  printed  case,  that  diis 
gentleman  and  his  friends  intimated  to  Lord  Nottingham, 
and  no  one  can  blame  them  for  the  intimation,  that  they 
were  applying,  not  to  know  on  what  petition  the  king  of 
his  grace  might  have  discharged  the  prisoner,  but  for 
the  writ  to  which  he  was  entitled  in  order  to  his  dis- 
charge by  right,  not  by  favour ;  and  Lord  Nottingham 
seems  to  have  been  a  good  deal  distressed  by  the 
application.  How  the  authors  of  the  statement  in  the 
State  Trials  got  at  what  passed  in  the  Privy  Council 
1  know  not.  The  result  of  what  occurred  afterwards, 
as  far  as  I  am  at  liberty  to  state  it  is,  that  some  of  the 
Lords  thought  that  the  Lord  Chancellor  had  no  right 
to  ask  their  opinion  on  such  a  subject,  but  ought  to  ad- 
vise them ;  and  it  ends  in  a  resolution  that  the  opinion 
of  the  Judges  should  be  taken  on  their  return  from  the 
circuits.  There  follows  a  large  collection  of  cases  in 
which,  in  old  time,  the  writ  of  mainprize  had  issued ; 
with  a  very  learned  statement  of  Lord  Nottingham's 
opinion,  that  the  right  to  the  writ  had  been  abolished 
by  a  subsequent  statute,  {b) 

I  observe  that  in  the  State  Trials  this  is  described  as  a 
very  singular  case,  because  the  Lord  Chancellor  re- 
fused to  bail  Jenkes  in  one  instance  for  want  of  prece- 
dents, and  in  another  against  a  multitude  of  precedents. 
Lord  Nottingham  explains  that,  by  the  observation  that 

(a)  See  ante,  p.  14.  '        {h)  28  Ed»  9,  #.  9.  Videpott^  p.  85.  et  ieq, 

ill 
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1818.  in  the  last  instance,  the  right  to  the  writ  was  taken 
^      '  "^Z      away  by  an  old  statute,  and  that  the  statute  (a)  which 

Case.  h^  given  the  writ  in  criminal  cases,  did  not  authorise 
issuing  it  on  commitments  by  the  Privy  Council.  The 
account  in  the  State  Trials  relates  that  Chief  Justice 
Mainsford  was  applied  to  for  a  writ  of  habeas  corpus, 
who  refused  it;  but  that  afterwards,  on  his  representa* 
tion,  Jenkes  was  discharged. 

# 

It  is  important,  in  cases  of  this  kind,  to  know  how 
they  end.  I  have  here  an  account  which  I  cannot  but 
take  to  be  very  authentic ;  and  it  seems  that  the  circum- 
stances under  which  this  person  was  discharged  are 
such,  as  can  hardly  be  forgotten  in  weighing  tlie  autho- 
rity of  the  case.  Lord  NottinghanCs  statement  is,  that 
afterwards  in  September,  Chief  Justice  Rainsford  being 
returned  from  the  circuit,  and  the  sessions  at  the  Old 
Bailey  approaching,  Jenkes^s  friends  moved  him  for  a 
Ivrit  to  remove  the  prisoner  to  the  county  prison,  in  order 
that  he  might  be  brought  within  the  process  of  jail-de- 
livery, in  which  case  he  must  be  dehvered.  The  Chief 
Justice  came  to  Lord  Notlingkam^s  house  where  he  was 
indisposed,  to  be  advised ;  Lord  Nottingham  thought  it 
of  ill  example,  that,  without  precedent,  commitments 
by  the  Council  should,  by  these  means,  become  subject 
to  justices  of  jail-delivery ;  the  Chief  Justice  told  him 
there  were  precedents  where  writs  of  habeas  corpus  had 
been  issued  to  the  Lieutenant  of  the  Tower,  to  remove 
a  prisoner  to  Newgate;  Lord  Nottingham  said  that 
might  be,  where  the  King  was  desirous  to  expedite  the 
trial.  Afterwards,  considering  that  all  imprisonments 
before  trial  were  ad  custodiam  and  not  ad  pcenam,  and 
that  the  man,  though  he  used  extraordinary  means 
to  deliver  himself,  had  Iain  long  enough,  and  that  if  he 
should  come  out  by  tlie  jail-delivery  (Lord  Nottingham 

* 

(a)  3  Ed,  I.e.  15. 

there- 
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therefore  donbts  whether  he  would  not  come  out)  it        1818* 
would  be  of  ill-consequence;  therefore,  says  Lord  Not^    ^      '    ', 
tingkam,  I  advised  the  Chief  Justice  to  counsel  the  King         Case, 
that  it  would  be  better  to  direct  the  Chief  Justice  to  take 
security  of  the  prisoner,  to  appear  the  first  day  of  next 
term  and  answer  an  information.     That  advice  was  ap-* 
proved  by  the  King,  and  followed.     About  this  time, 
continues  Lord  Nottingham^  Sir  Philip  Moreton  applied 
to  me  for  a  writ  of  mainprise.     I  advised  him  to  peti- 
tion the  King,  and  I  would  speak  for  him :  he  did  so, 
and  I  obtained  an  order  for  his  bailment. 

The  result  is,  that  the  course  that  was  then  taken  was, 
io  apply  for  a  wtit  of  habeas  corpus  to  remove  the  pri- 
soner from  the  gate-house,  into  the  county  where  the 
jail-delivery  would  reach  him;  and  without  determining 
whether  that  writ  could  be  had,  he  was  discharged. 
In  weighing  the  authority  of  Jetikes's  case,  we  should 
not  at  this  day  look  to  it  with  the  impartial  eyes  which 
become  a  court,  if  we  did  not  recollect  the  beginning, 
the  course,  and  the  conclusion  of  it  (a) 


Jufy,  20rf 


TTie  Lord  Chancellor,  having  inquired,  whether 
notice  of  the  bankrupt's  application  for  the  writ  had 
been  given  to  the  commissioners,  and  having  received 
an  answer  in  the  negative,  proceeded  thus : 

It  appears  on  the  old  orders  that  notice  was  given  to 
the  commissioners,  and  I  learn  from  some  reports 
published  a  few  days  ago,  that  an  action  has  been 
brought  for  this  commitment,  against  the  commis- 
sioners.(&)  On  looking  at  the  affidavit  to  take  tliis  case 
out  of  the  exception  in  the  statute  31  Car.  2.,   which 

(a)   Vide  post,  p.  65.  85.  et  seq.  (4)  2  Stark,  261. 

seems 
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1818.        seems  a  little  insufficient,  it  does  appear  that  the  bank- 
1,      '     /     nipt  has  been  pressing  to  obtain  his  release,  for  the 
Case.        purpose  of  enhancing  damages  for  the  commitment. 

I  proceed  to  state  what  I  find  in  the  books  on  the 
competence  or  incompetence  of  this  Court  to  grant  the 
writ  of  habeas  corpus* 

Writ  o(  habeas  The  doctrine  originates  in  the  maxim  of  law,  that  the 
prmgative  ^^^^  ^^  habeas  corpus  is  a  very  high  prerogative  writ,  by 
wnt.  which  the  King  has  a  right  to  inquire  the  causes  for 

which  any  of  his  subjects  are  deprived  of  their  liberty  (a) : 
The  liberty  of  a  liberty  most  especially  regarded  and  protected  by  the 
most  especial-  common  law  of  this  country.  The  first  mention  of  the 
jy  Mardwl  doctrine  which  it  is  necessaiy  now  to  cite,  is  to  be  found 
by  the  com-  in  Lord  Cok^s  reading  on  Magna  Charta^  in  which  he 
"^^    ^*  states  his  opinion  that  this  Court  has  a  right  to  issue  the 

writ  His  words  are  these,  **  The  like  writ"  (of  habeas 
corpus)  "  is  to  be  granted  out  of  the  Court  of  Chancery, 
either  in  the  time  of  the  term,  (as  in  the  King^s  Bench,) 
or  in  the  vacation  ;  for  the  Court  of  Chancery  is  qfficina 
Justicia,  and  is  ever  open,  and  never  adjourned,  so  as 
the  subject,  being  wrongfully  imprisoned,  may  have  jus- 
tice for  the  liberty  of  his  person,  as  well  in  the  vacation 
time,  as  in  the  term."  (6) 

In  another  part  of  the  same  reading,  he  says,  **  Now 
it  may  be  demanded,  if  a  nian  be  taken,  or  committed  to 
prison  contra  legem  terraj  against  the  law  of  the  land, 
what  remedy  hath  the  party  grieved  ?  To  this  it  is  an- 
swered, first,  that  every  act  of  Parliament  made  against 
any  injury,  mischief,  or  grievance,  doth  either  expressly 
or  impliedly  give  a  remedy  to  the  party  wronged,  or 
grieved,  as  in  many  of  the  chapters  of  this  great  charter 


(a)  See  HaU^t  History  of  the        (b)  2  Inst.  5S. 
Corowon  Law,  195. 


appeareth ; 
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appeared! ;    and,    therefore,    he  may  have  an  action        1818. 
grounded  upon  this  great  charter,  8cc.     And  it  is  pro-     1     '    ' , 
vided  and  declared  by  the  statute  of  36  Edw.  S^  that  if        Case, 
any  man  feeleth  himself  grieved,  contrary  to  any  article 
in  any  statute,  he  shall  have  present  remedy  in  Chan- 
cery, (that  is,  by  original  writ,)  by  force  of  the  said  arti- 
cles and  statutes.     2.  He  may  cause  him  to  be  indicted 
upon  this  statute  at  the  King^s  suit,  8cc.   S.  He  may  have 
an  habeas  corpus  out  of  the  King^s  Bench  or  Chancery, 
though  there  be  no  privilege,  &c.  or  in  the  Court  oS 
Common  Pleas,  or  Exchequer,  for  any  officer  or  privi* 
l^ed  person  there."  {a) 

There  is  a  passage  in  bis  reading  on  a  later  statute 
not  so  explicit,  to  the  same  purpose.  ^^  That  Curia  Can-* 
cdlarugf  was  officina  justitue ;  for  in  those  days,"  (he 
refers  to  the  reign  of  JSAr.  1.,)  ^^  not  only  original  writs 
in  B^gisf  CanceUariuBy  but  all  commandments  upon  any 
occasion  for  the  safety  of  the  nation,  or  the  good  govern- 
ment thereof,  were  by  writs,  and  passed  under  the  great 
seal;  and  therefore  necessary  in  those  days,  that  the 
Chancellor,  having  the  custody  of  the  great  seal,  should 
be  about  the  King  at  all  times ;  and  this  is  the  cause 
diat  the  Court  of  Chancery  cannot  be  adjourned."  (6) 

• 

Lord  Coke  again^  in  two  or  three  passages  of  the 
Fourth  Institute,  notices  this  power  of  the  Court  of 
Chancery.  "  This  Court,"  he  says,  *•  is  the  rather 
always  open ;"  and  then  he  subjoins  the  spedal  reason 
why  it  is  always  open :  <*  for,  that  if  a  man  be  wrong-^ 
iully  imprisoned  in  the  vacation,  the  Lord  Chancellor 
may  grant  a  habeas  corpus^  and  do  him  justice  according 
to  law^  where  neither  the  King's  Bench  nor  Common 

(a)  S  Inst.  S$.  (b)  2  Inst.  SS2^ 

Vol.  IL  E  Pleaa 
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1818.       Pleas  can  grant  that  writ  but  in  the  term  time;  but  this 
'  '  '-[     Court  may  inrant it  either  in  term  time  or  vacation."  (a) 

Case. 

It  is  quite  clear  here,  that  Lord  CokCf  when  he  wrote 

the  fourth  volume  of  his  Institutes^  still  continued  ot 

opinion  tliat  the  Court  of  King's  Bench  could  grant  the 

writ  only  in  term  time ;  an  qpinion  whiph  I  think  is  not 

well  founded,  but  which  it  is  extremely  difficult  to  deny 

would  have  been  thought  well  founded,  at  the  time  when 

Lord  Coke  wrote :  he  appears  of  opinion  also,  that  the 

Court  of  Common  Pleas  can  grant  the  writ  only  in 

term  time ;  and  when  he  wrote  it  would  have  been  ex-« 

tremely  difficult  to  maintain  that  the  Common  Pleas 

could  grant  the  writ  at  any  time^  except  in  &vour  of  a 

privileged    person;    though    afterwards,    in    BushelTB 

case  (6),  the  judges  of  that  Court  were  of  opinion  that 

they  could  grant  the  writ  in  the  case  of  persona  not 

privil^^ed. 

•  » 

In  anoth^  passage  of  the  same  treatise.  Lord  Cokef 
says,  ^^  So  odious  was  unjust  impris<»Qment,  or  unjust 
detaining  of  any  freeman  in  prison,  as  in  ancient  time 
there  lay  a  writ  Depace  et  imprisanamentOf  &c.  tdn  liber 
komoy"  &c.  uno  modo  propter  injudam  captionem^  et  alio 
modo  propter  inpistam  detentionem^  &c.     And  there  you 
may  read  the  form  of  the  writ  of  appeal,  depace  et  im^ 
prisonamento^  which  we  have  the  rather  remembered^ 
that  it  may  be  observed  what  several  remedies  the  law 
bath  allowed  for  the  relief  and  ease  of  the  poor  pri«- 
soner.   But  the  readiest  way  of  all  is  by  habeas  corpus  in 
the  term  time,  or  in  the  vacation  out  of  the  Chancery,  a» 
you  may  read  at  large  in  the  second  part  of  the  Insti- 
tutes, Mc^.  Cartay  cap.  29.,  and  Staitit*  de  Gloc*  cap.  9^ 
and  the  exposition  upon  the  same*"  (c) 

(a)  4  Inst.  81.  (e)  4  Intt.  182. 

(h)  Vide/Mf^,  p,54. 

In 
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In  die  chapter  on  the  Courts  of  the  Forest,  is  a  pas-        1818. 
sage  which  seems  not  to  have  been  cited  in  many  discus-     1,     '  r, 
sions  on  the  subject:  -^  **  Out  of  this  case  we  do  observe         Case, 
six  conclusions.     1st,  That  the  law  of  the  forest  is  al-^ 
lowed  and  bounded  by  the  OHnmon  laws  of  this  realm, 
and  therefore  it  is  necessary,  that  the  judgels  should 
know,  and  be  learned  in  the  same.     2d.  That  though 
the  vardei^rs  be  judges  of  the  Swanimote,  and  the  stew- 
ard but  a  minister,  yet  the  presentment  in  that  court  is 
as  wdl  by  ihem  as  verderors,  as  by  foresters,  or  keepers, 
regarders,  and  agisters,  by  the  law  of  thefwest,  3d.  That 
a  forester  or  keqier  may  arrest  any  man  that  kills  or 
phaseth  any  deer  within  the  forest  when  he  is  taken 
with  the  manner  within  the  foi'est,  or  if  the  offender  be 
indicted.     But  then  it  is  demanded,  what  if  a  man  be 
so  imprisoned,  and  after  offer  sufficient  pledges,  and  they 
are  not  taken,  what  remedy  for  the  party,  seeing  there 
are  very  seldom  justice  seats  for  forests  holden  ?    Thci 
answer  is,  that  in  the  term  time  he  may  have  e^  merito 
judiiutj  a  habeas  carpus  out  of  |he  King^s  Bench,  or 
if  he  have  privilege,  out  of  the  Court  of  C<Mnmon 
Pleas,  or  of  the  Exchequer^  or  ou(  of  the  Chancery, 
without  any  privilege^  dther  in  the  term  time^  or  out  ot    '    ^ 
the  term  in  time  of  vacation ;  and  upon  the  return  of 
the  writ,  he  may  be  bailed  to  appear  at  the  next  eire  to 
)be  holdtti  for  the  forest"  (a) 


Such  being  the  doctrine  of  Lord  Coke^  it  becomes 
Cessary  to  take  notice  next  of  the  statute  1 6  Car.  1.  c.  10.^ 
*^  For  the  regulating  of  the  Privy  Council,  and  for 
taking  away  the  Court  commonly  caUed  the  Star- 
Chamber,"  which  contains  this  enactment  relative  to 
tiie  wxit  of  habeas  corpus ,'  <<  That  ifanypers<m  shall  here^ 
after  be  committed,  restrained  of  his  liberty,  or  suflfer 

(d)  4  IfUL  890. 

E  2  impri^ 
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181S.        imprisonment,  by  the  order  or  decree  of  any  such  Court 
1. '   '  ■','     of  Star'-Chamber.  or  other  court  aforesaid,  now  or  at 

Cbowley  9  . 

Case.        any  time  hereafter,  having,  or  pretending  to  have,  the 
same  or  like  jurisdiction,  power,  or  authority,  to  commit 
or  imprison  as  aforesaid,  or  by  the  command  or  warrant 
of  the  King^s  Majesty,  his  heirs  or  successors,  in  their 
own  person,  or  by  the  command  or  warrant  of  theCoun- 
cil  Board,  or  of  any  of  the  Lords  or  others  of  his  Ma- 
jesty's Privy  Council,  that  in  every  case  every  person  so 
committed,  restrained  of  his  liberty,  or  suffering  im- 
prisonment, upon  demand  or  motion  by  his  counsel,  or 
other  employed  by  him  for  that  purpose,    unto   the 
judges  of  the  Court  of  King's  Bench  or  Common  Pleas, 
in  open  Court,"  (that  is,  to  the  Court,  and  not  to  the 
judges  individually,)  *<  shall,  without  delay,  upon  any 
pretence  whatsoever,  for  the  ordinary  fees  usually  paid 
for  the  same,  have  forthwith  granted  unto  him  a  writ  of 
habeas  corpus  to  be  directed  generally  unto  all  and  every 
sheriffs,  gaoler,   minister,  officer,  or  other  persons  in 
whose  custody  the  party  committed  or  restrained  shall 
be,  and  the  sheriffs,  goaler,  minister,  officer,  or  other 
person  in  whose  custody  the  party  so  committed  or  re- 
strained shall  be,  shall,  at  the  return  of  said  writ,  and 
according  to  the  command  thereof,  upon  due  and  con- 
venient notice  thereof  given  unto  him,  at  the  charge  of 
the  party  who  requireth  or  procureth  such  writ,  and 
upon  security  by  his  own  bond  given,  to  pay  the  charge 
of  carrying  back  the  prisoner,  if  he  shall  be  remanded 
by  the  court  to  which  he  shall  be  brought,  as  in  like 
•    cases  hath  been  used,  such  charges  of  bringing  up  and 
carrying  back  the  prisoner  to  be  always  ordered  by  the 
court,  if  any  difference  shall  arise  thereabout,  bring,  or 
cause  to  be  brought,  the  body  of  the  said  party  so  com- 
mitted or  restrained  unto  and  before  the  judges  or  jus- 
tices of  the  said  Court  from  whence  the  said  writ  shall 
issue,  in  open  Court,  and  shall  then  likewise  certify  the 

19*  true 
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true  cause  of  such  his  detamer  or  imprisonment,  and        1818. 
thereupon  the  Court,  within  three  court-days  after  such      "      ^ 
return  made  and  delivered  in  open  Court,  shall  proceed         Case. 
to  examine  and  determine  whether  the  cause  of  suck 
commitment  appearing  upon  the  said  return  be  just  and 
legal,  or  not,  and  shall  thereupon  do  what  to  justice 
shall  appertain,  either  by  delivering,  bailing,  or  remand- 
ing the  prisoner;   and  if  any  thing  shall  be  otherwise 
wilfiilly  done,  or  omitted  to  be  done  by  any  judge,  justice, 
officer,  or  other  person  aforementioned,  contrary  to  the 
direction  and  true  meaning  hereof,  that  then  such  person 
so  ofiending,  shall  forfeit  to  the  party  grieved  his  treble 
damages,  to  be  recovered  by  such  means,  and  in  such 
manner  as  is  formerly  in  this  act  limited  and  appointed 
for  the  like  penalty  to  be  sued  for  and  recovered."  (a) 

The  following  section  enumerates  the  different  courts 
to  which  the  act  is  to  extend. 

If  the  power  of  the  King's  Bench  or  Common  Pleas 
were  to  be  collected  from  this  act,  it  must  be  observed, 
that  the  act  gives  to  these  Courts  respectively  the  power 
of  interposing  in  the  cases  which  are  distinctly  here 
pointed  out,  but  does  not  give  to  them  as  Courts  any 
power  of  interposing  in  other  cases,  nor  to  the  indivi- 
dual Judges  a  power  of  interposing  in  any  case.  The 
statute,  therefore,  has  not  enabled  us  to  say  what  was 
the  power  of  the  Court  of  King's  Bench  out  of  term,  or 
in  other  words,  what  was  the  power  of  the  individual 
Judges  of  that  Court  out  of  term,  or  what  was  the 
power  of  the  Court  of  Common  Pleas  in  term,  or  of  the 
individual  judges  of  that  Court  out  of  term,  relative  to 
the  writ  of  habeas  corpus^  in  cases  not  within  the  act ; 
and  it  makes  no  mention  of  the  Court  of  Chancery. 

(a)  8.  8. 

E  3  There 
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1818.       There  is  a  great  deal  of  authority,  indeed,  that  the 
'   -  '^     Judires  of  the  Kinir^s  Bench  could  issue  the  writ  of 

IIOWLEY^S 

Case.  habeas  corpus  in  criminal  cases  in  term  time^  greatdoubt 
whether  the  individual  Judges  of  that  Court  could  issue 
the  writ  put  of  term,  and  great  doubt  whether  the 
Court  of  Common  Pleas  could  in  term  time  issue 
it  in  criminal  cases,  or  in  any  case  except  that  of  a 
privil^ed  person,  or  a  person  whom  by  fiction  they 
consider  privileged,  os  whether  the  individual  Judges  of 
that  Court  could  issue  it  ill  vacation.  In  Bu^elFs 
case  (a),  however,  it  was  held  that  the  Court  of  Com* 
mon  Pleas  could  grant  the  writ  in  fiivour  of  a  person 
not  privilq;e4*  Chief  Ji^stice  Vaughan^s  individual 
opinion  s^en^  to  have  been  that  the  writ  could  not  be 
issued  {b) ;  but  w#s  over-ruled  by  the  opinions  of  his 
three  brethren.  iThat  case  is  in  many  respects  very 
material  to  the  question  now  befixre  the  Court. 

BusheU  was  committed  in  the  22d  year  of  diaries  2., 
for  a  verdict  given  by  him  as  a  juryman  contrary  to 
evidence  and  the  direction  of  the  Judge  in  matter  ol^ 
law.  I  mention  the  cause  pf  oopmiitpaent,  thinking  that 
the  case  a^Tords  sopie  doctripe  applicable  tp  the  present 
warrant.  The  &st  point  agitated  and  resolved  in  the 
affirmatiye  was,  that  thp  return  v^as  insuffici^t^  eyei^  if 
there  had  been  a  proper  cause  of  commitment  A  re- 
turn of  commitment  because  the  jury  had  acquitted  the 
prisoner  against  full  and  manifest  evidence  is  bad ;  for 
although  the  truth  of  the  fact  might  be  so,  the  court 
before  which  the  return  was  mode,  ought  to  have  the 
same  means  of  judging  whether  the  verdict  was  against 
fiill  and  manifest  evidence,  as  the  court  by  which  the 
party  was  committed;   and  it  clearly  would  not  have 

(«)  Vaugh.  155.     T' Jones,  IS.        (b)  See  T.Jones,  13, 14.,  and 
Freeman,  I.  5  Keble,  322. 1  Mod.    Anon,  Carter,  221. 
119.1S4.  6  ifofiv/{'8  State  Trials, 
999. 

the 
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the  Mine  means  of  fimning  thai  judgment^  unless  it  had        1818. 

the  evidence  on  which  the  yerdict  was  returned. (a)  ^^^      [ 

^  Crowlsy*s 

The  case  also  involTed  the  question,  whether  the 
Court  of  Common  Pleas  could  issue  the  writ,  except 
in  the  instance  of  privileged  perscms?  Three  of  the 
Judges  held-  the  affirmative :  Chirf  Justice  Faughan^  it 
seems,  had  thought  otherwise,  but  concurred  in  dis- 
diarging  the  prisoner.  The  judgment  supports  the  right 
of  issuing  the  writ  on  broad  principles ;  namely,  that  the 
King^s  court  could  not,  saioo  juramento  suo^  have  before 
it  the  King^s  sul^ect  unlawfully  committed,  without  r^ 
lea«ng  him  firom  that  unlawfiil  imprisonment 

On  this  decision  my  first  remark  is,  that  the  autho* 
rities  which  deny  to  the  Court  of  Chancy  the  power 
of  issuing  the  writ,  deny  it  expressly  in  term  as  wdl  as 
in  vacation,  and  certainly  on  reasoning  which  applies  to 
term ;  but  in  BushelPs  case  the  principle  of  the  condu* 
flon  that  the  Common  Pleas  can  issue  the  writ  in  ge« 
neral  cases  is,  that  the  King^s  Bench  cannot  have  an 
exclusive  right  to  issue  it,  because^  without  question,  it 
may  be  issued  by  the  Court  of  Chancery.  Thus  the 
Judges,  on  the  foundation  of  text-law  to  be  found  in  the 
bocdu,  assert  the  right  of  the  Court  of  Chancery  to  issue 
die  writ  of  habeas  eorpuSi  and  then  argue  from  that  &ct, 
that  the  King^s  Bench  cannot  have  an  exclusive  right. 

BushelPB  case,  therefore,  is  applicable  in  two  very  ma* 
teriai  points  to  the  question  now  before  us. 

Lord  Hale  in  the  passage  cited  fircmi  his  History  of 

(a)*'Thecaiiseoftheimpri8oii-  it  did  appear  to  the  court  or 

ment  ou^t,  by  the  return,  to  ap-  penon  authorised   to   commit, 

pear  as  spedfically  and  oertunly  elie  the  return  is  insufficient.*^ 

Id  the  Judges  of  the  return,  as  Vmigk*  137. 

£  4  the 
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1818.  the  Pleas  of  the  Crown,  states  the  right  <^  the  Court  of 
^  ■  '  ■  ,  Chancery  tp  issue  the  writ  of  JuAea$  corpus:  and  in- 
C^a^  stead  of  stating  it  in  a  way  which  implies  doubt  in  his 
mind,  I  think  &e  manner  of  bis  statement  mther  shows 
that  he  entertained  no  doubt  His  opinion  is  very  ma* 
terial,  regard  beii^  had  to  die  time  in  which  he  Uved, 
jand  the  different  offices  which  he  filled.  He  was  n^ 
pointed  Judge  in  165S,  became  Chief  Baron  in  1660, 
Chief  Justice  of  the  King's  Bench  in  1671,  resigned  thdt 
office  in  February,  J1675— 1676,  and  died  in  December, 
1676.  (6)  In  weighing  the  opinion  of  Lord  Hole,  it 
becomes  us  to  recollect  his  eminence  as  a  lawyer,  and 
the  stations  he  adorned,  and  that  he  lived  at  a  period  in . 
which  he  milst  have  been  very  conversant  with  the  no- 
tions of  the  different  courts  of  Westminster  EUdl  on  this 
writ ;  at  a  period  when  he  must  have  known  what  was 
the  construction  to  be  put  on  the  statute  of  Car.  L, 
and  what  were  the  defects  of  the  law  before  the  statute 
passed  in  the  reign  of  Car.  2.  Thus  &miliar  with  the 
doctrine  of  the  Courts  of  Westminster  Hall,  thus  quali- 
fied to  form  a  judgmeitf  pn  the  question,  be  delivers  his 
ppinion. 

After  stating  the  law  rdative  to  writs  of  habeas  corpus 
of  different  kinds,  he  says,  that  the  Courts  of  Kong's 
Bench  and  Chancery  have  an  original  power  to  grant 
an  Iiabeas  corpus,  and  to  bail,  or  discharge^  or  remand, 
as  the  case  requires ;  and  having  stated  certain  distinc- 
tions in  the  exercise  of  the  power  of  those  Courts  re- 
spectively, he  Applies  himself  to  the  writ  of  habeas  corpus 
ad  subjiciendum,  "  which  is  for  matters  only  of  crime, 
fmd  is  not  regulady  to  issue  nor  be  returnable  but  in 
jterm  time,  when  the  Court  may  judge  of  the  return,  or 

(*)  Emlytfs  Preface  to  HdU^s  Plei^of  the  Crown,  p.  i .  n. 

bail^ 
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bail,  or  discharge  the  prisoner  (a) ;"  and  subjoins  these 
words:  **  By  virtue  of  the  statute  of  Magna  Ckarta^ 
and  by  the  very  common  law,  an  habeas  corpus  in  cri* 
niinal  causes  may  issue  out  of  the  Chancery  (b) ;"  re» 
ferzinj;  to  a  passage  in  the  second  Institute*  (c) 

I  take  this  opportunity  <^  observing,  that  a  great  deal 
of  the  difficulty  objected  to  the  power  of  this  Court  to 
issue  the  writ  of  habeas  corpus  in  vacation  in  Jenkei% 
case,  consists  in  the  difficulty  of  issuing  an  cHia>s  or  plur' 
ries  writ  in  vacation.  It  is  true  there  may  be  a  difficult, 
and  the  rather  because,  as  I  now  understand,  the  return 
is  never  filed  in  the  Petty  Bag  Office,  but  the  writ  re- 
mains with  the  person  who  brings  up  the  prisoner,  as 
an  authority  for  his  discharge  {£) ;  but  let  it  be  recol- 
lected, that  though  the  issuing  the  alias  andpluries  writ 
is  the  regular  course  for  enforcing  obedience,  yet  there 
is  another  way  stated  in  the  opinions  of  the  Judges  given 
on  the  occasion,  to  which  I  shall  hereafter  allude,  namely, 
that  the  disobedience  may  be  visited  as  a  contempt  of 
the  Court;  and  I  see  no  reason  why,  if  courts  of  law 
can  treat  those  who  disobey  the  writ  as  guilty  of  con- 
tempt, this  Court,  cannot  in  the  same  way,  enforce 
obedience  to  its  order  by  the  usual  process  of  contempt. 

Lord  Hale  proceeds  thus:  **It  seems,  regularly,  this^ 
[the  writ  of  habeas  corpus)  ^'  should  issue  out  of  this 
Court"  (the  Court  of  Chancery)  *^  in  the  vacation  time, 
but  out  of  the  King's  Bench  in  the  term  time,  as  in  case 
of  a  supersedeas  upon  a  prohibition.    S8  Ed*  S.  14.  a« 

(c)  S  Hale  P.C,  145.  said,  ^  Let  it  be  a  rule  for  the 

ifi)  9  HaUy  P,  C.  147.  futurcy  that  when  one  is  brought 

(c)  S  Irut.  SS.  up  by  habeas  (corpus,  the  return 

(d)  With  reference  to  a  simi-  remain  in  Court,  and  a  copy  of 
lar  practice  in  the  Court  of  King's  it  only  be  given  to  the  marshal." 
Bench  Lord  Chief  Justice  HoU  6  Mod.  ISO. 

B.  Super^ 
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1818.  B9  SiqfersedeaSf  IS.  Whea  the  cause  is  returned,  the 
^'  '  ■  I  Chancellor  may  judge  of  the  6u£Biciency  or  insufficiency 
Case,  thereoi^  and  may  dischmrg^  or  bail  the  prisoner  to 
appear  in  the  King^s  Bench,  or  may  prqpriis  manibus 
deliver  the  record  into  the  King's  Bench,  together  with 
the  body,  and  thereupon  the  Court  of  King's  Bench 
may  proceed  to  bail,  disdiarge,  or  commit  the  prisoner. 
But  if  the  Chancellor  shall  not  discbarge  him,  but  bail 
hun,  this  surety  must  be  to  appear  in  the  King's  Bench; 
or  if  the  Chancellor  shfill  do  neither,  it  seems  he  may 
commit  him  to  the  Fleet  till  the  term,  and  then  he  may 
be  turned  over  to  the  King's  Bench,  and  there  proceeded 
against,  for  the  Chancellor  hath  no  power  to  proceed  in 
criminal  causes."  (a)  That  is,  if  the  commitment  on 
the  fece  of  it,  is  good,  but  is  for  a  bfulable  ofifence,  as 
the  Lord  ChaneeUor  cannot  try  criminal  matter,  he  must 
put  the  prisoner  in  such  a  situation,  that  he  will  be 
amenable  to  a  court  which  can  try  criminal  matter;  but 
if  the  return  appears  bad,  the  Lord  ChunceUor  ought  not 
to  proceed  as  if  the  return  were  good,  but  should  at 
once  discharge  the  prisoner. 

This  passage  seems  to  warrant  this'observation;  that 
when  Lord  Hale  states  that  the  writ  of  habeas  corpus 
may  issue  out  of  Chancery^  by  virtue  of  Magna  Charta^ 
he  adopts  the  reasoning  of  Lord  Coke^  that  where  a 
statute  ordains,  as  that  statute  has  ordained,  that  nd 
man  shall  be  imprisoned,  but  by  the  judgment  of  his 
peers,  or  the  law  of  the  land  (ft),  it  is  a  principle  of 
our  constitution,  that  our  courts  of  law,  must  find  a 
remedy,  and  provide  means  to  make  the  law  efiectual ; 
and  upon  that  general  principle,  if  it  was  the  prevailing 
opinion,  as  I  shall  state  presently,  that  the  Court  of 
King's  Bench  had  power  to  issue  the  writ  only  in  cri*« 

(a)  2  Hale,  P.  t\  147.  (6)  Magna  Charta,  c  29. 

minal 
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minal  cases,  and  the  Court  of  Common  Pleas  only  in        1818* 
the  case  ot  privileged  personsi  and  only  in  term,  the    ^    ^  ^S 
power  of  giving  dS&cX.  to  the  law,  must  have  been  inhe-         Cane, 
rent  in  this  Court,  which  as  cfficina  justitiee  was  always 
open.    Lord  Cb^e^s  statement  that  the  Court  c£  Chan* 
eery  is  always  open,  must,  I  think,  be  understood  as  re- 
ferring to  the  Ijdin  side  of  the  Court ;  he  took  great 
pains  to  prove  that  the  Court  of  Equity  is  a  very  junior 
courtj  and  his  expression  must  have  been  inteqded  tp 
apply  to  the  ancient  jurisdiction. 

Lord  Hale  has  pointed  out  the  distinction,  that  re* 
gularly  the  writ  should  issue  out  of  Chancery  in  vacation 
<mly ;  a  distinction  which  renders  it  impossible  tp  sup- 
pose that  he  entertained  a  doubt  that  this  Court  in  vacar 
tipn  can  issue  the  writ.  The  subsequent  passage 
proves  that  he  was  not  merely  copying  from  Lord  Coke  i 
foit  he  goes  on  frt>m  his  own  authority,  and  without 
citing  any  book,  to  state  what  is  the  proceeding  in 
Chancery,  when  a  party  bong  brought  up  by  habeas 
mnpuSf  on  a  commitment  for  criminal  matter,  which  this 
court  cannot  try,  appears  to  be  bailable,  and  enters  into 
all  the  particulars  of  the  manner  in  which  the  Lord 
Chancellor  is  to  deal  with  a  prisoner  in  custody  under 
a  good  warrant,  but  charged  with  a  bailable  ofience. 
Can  I  then  doubt  that  Lord  Hale  thought  it  lawful  for 
the  Lord  ChanoeUor  so  tp  bring  the  prisoner  before 
him? 

It  is  saidy  that  if  the  Court  of  Chancery  possessed 
power  to  issue  the  writ,  some  notice  would  have  beeu 
taken  of  it  in  the  statute  16  Car.  I.  c.  10.  which  in  cer« 
tain  cases  confers  that  power  on  the  King's  Bench,  and 
Cmnmon  Pleas,  sitting  only  in  term.  But  considering 
the  period  in  wliich  Lord  Hak  flourished|  fipproacbing 

sa 
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1818.        60  nearly  to  the  time  of  Charles  I  ^  and   his  having 
!"  '  -  ■'  /     passed  throuxi^h  the  offices  of  Justice  of  the  Common 

CaOWLBY  8  . 

Case.  Pleas,  Chief  Baron,  and  Lord  Chief  Justice  of  the  King^s 
Beiich,  his  opinion  on  the  construction  of  that  statute 
possesses  the  highest  authority ;  and  if  he  thought  the 
doctrine  that  this  court  can  issue  the  writ  in  vacation,  in- 
consistent with  it,  can  it  be  believed  that  he  would  have 
laid  down  that  doctrine  in  terms  thus  express  and 
unqualified  ? 

In  the  year  1758,  I  think,  on  some  proceedings  in 
parliament  for  giving  a  prompt  remedy  to  subjects  re- 
strained of  their  liberty,  it  became  necessary  to  put 
various  questions  to  the  Judges.  We  have  in  Sir  John 
Wilmofs  Notes,  on  account  of  his  answers.  I  have  seen 
the  answers  of  the  other  Judges ;  and  there  was  a  great 
difference  of  opinion  on  several  questions  then  put  (a) 

With 

(<i)  In  1758,  a  bill  passed  the  int^rity   of  that   disdoguisbed 

House  of  Commons  for  extend-  judge.    On  the  second  reading  of 

ing  tbe  provisions  of  Ji  Car,  2.  the  bill  in  the  House  of  Lords,  ten 

c.  2.  in  cases  of  commitment  or  questions  were  put  to  tbe  judges, 

detainer  for  criminal  or  supposed  Tbe  questions,  and  tbe  substance 

criminal  matter,  to  all  cases  of  of  their  answers,  are  contained 

imprisonment  or  restraint  of  li«  in  the  Lords'  Journals,  vol.  xxix. 

berty  under  any  pretence  what-  p.  331.337 — 34]. 344^-347.  and 

ever.    A  copy  of  tbe  bill  may  be  tbe  remarkable  protest  of  Lord 

found  in  the  New  Parliamentary  Temple  in  p.  ZS^,  353.  and  have 

History,  vol.  xv.  p.  871 — 874.  and  been  copied  into  the  New  Parlia- 

Sir  John  WUmoC%  Notes,  p.  77 —  mentary  History,  vol.  xv.  p.  907 — 

79.  n.    DodiorC%  Life  of  Sir  Mi»  923.  The  valuable  answers  of  Sir 

ckael  Fatter,   p.  49 — 72.,    con-  Jain  fTi/mo^ are  preserved  at  large 

tains  a  very  instructive  view  of  in  his  Notes,  p.  17^^199,     The 

tbe  abuses  of  authority,  which  House  of  Lords  rejected  the  bill> 

excited  the  interference  of  the  and  ordered  ^  that  the  Judges  do 

Commons,  and  eventually  occa-  prepare  a  bill,  to  extend   the 

sioned  an  important  amendment  power  of  granting  writs  oihabeat 

of  the  law ;  with  doctrines  highly  corpus  ad  suhficiendum,  in  vaca- 

faonorable  to  the  sagacity  and  tion  time,  in  cases  not  within  the 

statute 
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With  r^pect  to  the  present  implication  some  passages  1818. 

of  Sir  John  Wilmofs  opinion  are  material.  ^  ■  ^  ■  , 

^  Crowley  8 


V/&SC* 


On  the  first  question,  ^'  Whether  in  cases  not  within 
the  act  SI  Car.  ^.  writs  of  habeas  corpus  ad  subjiciendum^ 
by  the  law  as  it  now  stands,  ought  to  issue  of  course, 
or  upon  probable  cause  verified  by  a£Sdavit?"(a)  the 
Judges  were  unanimous.     They  agree  that  it  is  a  very 
high  prerogative  of  the  crown  to  issue  the  writ  o{  habeas 
corpus  ad  subjiciendum^  because  absolutely  necessary  to 
the  liberty  of  the  subject     ^^  It  is  a  remedial  mandatory 
writ,    by  which  the  King^s  supreme  court  of  justice 
and  the  Judges  of  that  court,  at  the  instance  of  a  sub- 
ject aggrieved,  commands  the  production  of  that  subject, 
and  inquires  after  the  cause  of  his  imprisonment ;  and 
it  is  a  writ  of  such  a  sovereign  and  transcendant  autho- 
rity, that  no  privilege  of  person  or  place  can  stand 
against  it."  (ft)     They  distinguish  writs,  as  either  writs 
of  course,  or  writs  not  to  be  issued  except  on  proper 
cause  shown,  and  then  assign  reasons  why  the  writ  of 
habeas  corpus  is  not  to  be  issued  except  on  cause  shown ; 
as,  if  persons  were  confined  on  board  of  ship,  and  a 
writ  oi  habeas  corpus  ad  subjiciendum  were  to  be  granted 
without  an  affidavit  showing  that  it  was  prc^r,  the 

Statute  51  Car,  S.  c.  2.  to  all  the  appear  to  tie  proper^  that  clauses 

Ju4ges  of  His  Majest/B  Courts  be  inserted  for  that  purpose;  and 

at  Wesimintterf  and  to  provide  that  the  Judges  do  lay  such  bill 

for  the  issuing  of  process  in  va-  before  this  House  in  the  begin- 

cation  time,  to  compel  obedience  ning  of  the  next  session  of  Par- 

to  such  writs;  that  in  preparing  liament."  Lords' Journals, xxiz. 

such  bill,  the  Judges  do  take  into  p.  353,    A  copy  of  the  draft  pre- 

connderation,  whether,  in  any  pared  by  the  Judges,  which  seems 

and  what  cases,  it  may  be  proper  the  original  of  Serjeant  Onslou^t 

to  make  provision,  that  the  truth  act,  56  Geo,  3.  c.  100.  may  be 

of  the  facts  contained  in  the  found  in  Dodson^s  Life  of  Sir 

return  to  a  writ  o£  habeas  corpus  Michael  Foster,  p.  68 — 72. 
may  be  controverted  by  affidavits        (a)  WUmot^s  Opinions,  p.  81. 
or  traverse,  and,  so  far  as  it  shall       (b)  Id.  88. 

most 
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1818.        most  serious  mischief  might  ensue;  supposing,  for  exam- 

Crowlet's    P^^  ^^  ^^y  ^ere  confined  on  board  of  ship  subject 
Case.        to  quarantine,  (a) 

On  the  second  question^  ^*  Whether,  in  cases  not 
within  the  said  act,  such  writs  of  habeas  corpus^  by  the 
law  as  it  now  stands,  may  issue  in  the  vacation  by  Jiat  firom 
a  Judge  of  the  Court  of  Iting^s  Bench,  returnable  before 
himself?"  (6)  great  difference  of  opinion  appears  in  the 
reasoning  of  the  Judges,  but  they  agree  in  the  conclu- 
sion, that  a  Judge  of  the  King's  Bench  might  then 
issue  writs  of  habeas  carpus  in  vacation  hy  Jiat  s  and 
they  rest  that  right  certainly  (m  great  principles,  but 
on  very  little  practice;  for  they  cannot  trace  the 
practice  beyond  the  Restoration,  except  in  one  or 
two  cases.  But  how  does  Chief  Justice  Wilmot^  as  a 
great  lawyer,  conclude  on  (his  subject?  He  says  that 
the  practice  since  the  {lestoration  he  shall  receive  as 
evidence  of  preceding  practice ;  but,  he  adds,  if  the  com- 
mencement of  the  usage  can  be  shown,  that  argument  is 
not  applicable,  and  the  legality  of  the  usage  must  be 
supported  not  by  presumption,  but  by  some  other  prin- 
ciple, and  he  refers  to  the  principle,  that  where  the  rea- 
son is  the  samc^  the  law  is  the  same  i  and  he  would  not 
hear  it  said*  that  if  the  Court  of  King's  Belich  had  power 
to  gratit  the  writ  in  term  time^  the  subject  shall,  during 
the  vacation,  be  deprived  of  his  right  to  the  writ ;  and 
he  could  have  it  only  if  the  Judges  possess  authority  to 
issue  it.  The  Chief  Justice  atgues  also  firom  the  powers 
of  justices  of  the  peace ;  and  it  is  to  be  recollected  that 
the  Judges  of  the  King's  Beiitli  are  all  justices  of  the 
peace,  though  I  believe  not  the  Judges  of  the  other 

(a)  Wlithofs  Opimontf  92.    See        (b)  Wilmofs  Opinions,  94. 
Hobkouu^s  case.    3  Bam,  &  AUU 
420. 

Courts; 
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Courtfl.  (a)    He  does  not  seem  aware  of  all  the  passiiges        1818. 
io  Lord  Cok^B  Institutes  relative  to  the  question,  nor  of    ^  '  ^lk^  's 
Jenkeis  case.  (6}  Case. 

I  understand  him  to  say,  that  previously  to  the  statute 
91  Cd^.  S«  c.  2.,  there  was  not  more  of  authority  for  the 
right  of  the  Chancery  to  issue  the  writ  in  vacation,  (if 
that  which  is  to  be  found  in  our  best  writers  may  be 
called  authority,)  than  there  was  for  the  right  of  the 
Judges  of  the  King's  Bench ;  not  to  much  authority. 
He  says,  ^  No  writ  of  habeas  corpus  can  be  found  to 
have  ever  issued  out  of  the  Court  of  Chancery,  except 
some  returnable  in  the  House  of  Lords.   The  16  Car.  L 
takes  no  notice  of  the  Court  of  Chancery,  which  it  is 
most  probable  it  would  have  done,  if  it  had  been  thou^t 
that  the  writ  had  issued  out  of  that  Court  in  vacation. 
And  the  SI  Car.  2.  seems  to  proceed  upon  a  supposi- 
tion, that  it  could  not  issue  out  of  the  Court  of  Chan^ 
eery,  because  the  lOtfa  section  expressly  empowers  the 
Court  of  Chancery  to  grant  it,  which  would  have  been 
unnecessary,  if  it  could  have  granted  the  writ  before ; 
and  it  only  shows,  what  I  really  take  to  be  the  truth  of 
the  case,  that  there  was  no  settled  fixed  practice  then 
established,  of  their  issuing  in  vacation;   but  if  they 
could  not^  nor  ever  did  issue  out  of  the  Court  of  Chan- 
eery,  it  is  the  strongest  reason  that  can  be  urged  in 
support  of  the  practice  of  issuing  these  writs  by  the 
Judges  of  the  Court  of   King*s  Bench,   in  taeationi 
before  the  statute,  because  there  could  not  otherwise 

(a)  1  BL  Comms  350.     Lam-  would  take  sureties  as  a  justice 

hard^  Eirenarcha,  p.  12.      Bro.  of  peace.    S  Mod,  199.,  and  see 

Air.  Peace,  pi.  12.;  but  in  Joneis  BactnCs  Use  of  the  Law,  Woiio^ 

case»  28  Sc  29  Car.  2^  Sir  Fnm»  voLiv.  p.  88. 

eis  yorO,  Chief  Justice  of  die  (tf)   WUmoes  Opinions,  94.  W 

Common  Pleas,  said,  that  when  seq. 
he  was  not  on  the  Beach  he 

hate 
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1818. 

CBOWLET*g 

Case. 


Principle  of 
the  Ei^lish 
constitution 
that  the 
Courts  shall 
give  speedy 
effect  to  the 
law. 


have  been  a  perfect  and  complete  remedy  at  all  times 
for  the  subject  against  imprisonment,  for  a  bailable 
offence  at  the  common  law,  and  before  the  statute  of 
SI  Car.  2."  {a) 

The  paucity  of  precedents  in  Chancery  may  be  ac- 
counted for  as  easily  as  the  paucity  of  precedents  in  the 
.Common  Pleas,  and  on  the  same  principles.  On  the 
argument,  that  without  a  power  in  the  judges  of  the 
Court  of  King^s  Bench  to  issue  the  writ  in  vacation,  the 
subject  would  be  left  without  remedy,  I  say,  on  the  other 
hand,  it  seems  that,  previous  to  the  Restoration,  the  in- 
stances are  very  rare  indeed,  of  writs  of  habeas  corpus 
issued  by  the  judges  of  the  King's  Bench  out  of  Court  and 
in  vacation ;  it  is  quite  dear,  that  till  BushelPs  case,  the 
J«idges  of  the  Common  Pleas  had  no  belief  that  the  Court 
possessed  a  power  to  issue  the  writ,  even  in  term  time,  in 
criminal  cases,  or  that  it  was  possible  for  them,  as  indi- 
vidualJudges  of  the  Court,  to  issue  the  writ  in  vacation, 
bdbre  that  power  was  given  to  them  by  statute 
SI  Car,  2.  ^  then  I  find  the  texts  that  have  been  cited 
from  Lord  Cokes  I  find  that,  in  the  period  in  which  Lord 
Hale  lived,  as  justice  of  the  Common  Heas,  as  Chief 
Baron,  and  as  Chief  Justice  of  the  King's  Bench,  he 
acknowledged  the  infirmity  of  those  Courts,  and  that  even 
the  Judges  of  the  Court  of  which  he  was  Chief  Justice^ 
had  no  power  to  grant  the  writ  except  in  term ;  and  I  ask, 
widi  Chief  Justice  Wilmoty  if  Magna  Charta  secured  to 
the  subject  hk  liberty,  and  if  it  be  a  principle  of  our  con- 
stitution, that  the  Courts  shall  give  effect  to  the  law,  and 
lliat  speedily,  and  if  I  find  not  only  autiiorities  that  the 
Court  of  Chancery  has  power  to  issue  the  writ,  but 
principles  on  which  those  authorities  are  founded,  and 
distincUons  taken  which  re-affirm  the  proposition,  and 


(a)  WilnwCs  OpmUnu,  101. 


not 
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not  only  doctrines  laid  down,  but  methods  of  proceeding        18 1 8. 
pointed  out,  by  such  men  who  held  such  offices  as  Lord     ^^^o^let's 
Hale^  I  ask,  what  was  to  become  of  the  liberty  of  the  sub-         Cafe, 
ject  between  Magna  Charta  and  SI  Car.  2.,  if  the  Judges 
of  Westminster  Hall  held  that  those  Courts  had  the  power 
of  issuing  the  writ  only  in  term,  and  if  they  were  wrong 
in  holding  that  the  Chancery  had  at  all  times  a  power  of 
issuing  the  writ?    What  must  have  been  the  state  of 
the  subject  ?    And  how  can  I  reconcile  that  state  with 
those  admitted  legal  principles  ? 

We  now  come  to  Jenke^s  case,  certainly  a  positive 
decision  that  the  Lord  Chancellor  could  not  grant  the 
writ  at  common  law  in  vacation ;  and  Lord  Nottingham 
says,  that  he  conferred  with  the  Judges :  but  it  does  not 
appear  that  on  that  occasion  all  the  authorities  in  the 
books  had  been  consulted,  and  every  consideration  given 
to  the  subject;  and  it  is  not  going  too  fax  to  say,  that  The  decision 
a  case  which  is  capable  of  being  rendered  so  doubtful  as  ^jfiSam  in 
that  is  rendered,  when  we  look  at  all  the  proceedings  in  Jenkei%  caie 
it,  I  cannot  think  one  which  ought  to  bind  me,  against 
the  stream  of  authority. 

The  only  other  authorities  requuring  observation  are 
WUke^  case(flr)  in  1763,  and  Wood!s  case  {b)  in  1770. 
It  seems,  that  even  at  this  late  period  considerable  doubt 
existed  whether  the  Court  of  Common  Pleas,  though  it 
had  acquired  power  in  certain  cases  by  the  statute 
16  Car.  L,  could  issue  the  writ  in  criminal  cases.  I 
think  the  judges  of  that  Court  decided  properly  that 
they  could  issue  it.  In  fVood*3  case.  Chief  Justice  de 
Grey  says,  that  he  sees  the  objection  to  the  jurisdiction 
of  that  Court  "  had  arisen  from  what  is  dropped,  in 
2  Inst.  55.   4  Inst.  290.    Dt/ery  175.     2  Hal.  P.  C.  144. 

(a)  S  Wili.  151.  (5)  a  Btackti.  745.  3  Wilt.  17f. 

VoL.IL  F  that 
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18 IS.'  that  the  Court  of  Common  Pleas  may  grant  habeas  cot'- 
CaowLEv's  ^^  ^  ^^  person  be  privileged  there,  or  in  order  to 
Case.  charge  him  with  an  action."  (a)  The  Court  of  Common 
Pleas  having  no  jurisdiction  except  in  civil  cases, 
although,  as  it  was  held  in  BusheWs  case,  and  in  the  case 
to  which  I  now  refer,  they  could  issue  writs  of  habeas 
corpus^  yet  they  discouraged  applications  to  that  Court ; 
and  for  this  reason,  that  the  party  who  was  to  have  the 
benefit  of  the  wi*it  was  placed  in  a  situation  as  distress- 
ing as  if  application  had  been  made  to  the  Court  of 
Chancery ;  provided,  I  mean,  that  the  warrant  appeared 
good,  but  stated  a  bailable  offence ;  for  the  Court  of 
Common  Pleas  could  not  try  him,  and  therefore  there 
was  a  convenience  in  applications  to  the  King's  Bench, 
which  did  not  exist  in  applications  to  Chancery,  or  to 
the  Common  Pleas;  and  although  it  is  true  that  no  such 
inconvenience  would  occur  where  on  tlie  warrant  of 
commitment,  it  appeared  that  the  prisoner  ought  to  be 
discharged,  yet  there  had  grown  a  habit  of  practice  out 
of  those  cases  where  the  warrant  stated  a  bailable 
offence,  of  applying  to  the  King's  Bench,  which  extended 
to  almost  every  case. 

Chief  Justice  de  Grey  then  refers  to  BushelTs  case,  in 
which  it  is  laid  down  as  a  great  principle,  that  if  a  sub- 
ject of  the  King  is  brought  from  prison  before  one  of 
the  King's  superior  courts,  and  it  appears  that  the  im- 
prisonment is  unlawful,  the  Court  cannot,  salvo  Jura-- 
mento  suo^  remand  him  to  that  unjust  imprisonment;  in 
other  words,  cannot  refuse  to  discharge  him. 

BlacJcstoney  in  his  judgment,  has  given  something  of 
a  satisfactory  account  of  the  course  in  which  the  Court 
of  Common  Pleas  acquired  the  general  power  of  issuing 

(a)  2  Blacktt.  745. 

the 
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the  writ.       "  He  thought  that  originally  the  writ  of       1818. 
habeas  corpus  at  common  law  could  only  be  issued  out  of    1^^'  '    \ 
the  Court  of  Common  Pleas,  when  the  party  was  pri-         Case. 
vileged,  or  to  charge  him  with  a  suit     But  afterwards^ 
infavorem  libertatisj  a  mere  suggestion  of  privilege  was 
allowed  to  be  sufficient  to  grant  the  writ ;  and  a  capias 
was  afterwards  sued  out  of  conformity,  to  affirm  the  ju- 
risdiction.    This  is  the  meaning  of  2  Hah  P.  C.  144. 
**  If  a  person  is  sued  in  the  Court  of  Common  Pleas,  or 
is  supposed  to  be  so  sued,  a  habeas  corpus  lies  in  the  Com- 
mon Pleas."     But  when  the  statute  16  Car.  1.,  had  put 
both  courts  upon  the  same  footing,  with  regard  to  the 
writs  of  habeas  corpus  therein  mentioned,    this    nicety 
began  to  be  disregarded,  and  the  cases  cited  by  Lord 
Chief  Justice  in  Charles  the  Second's  time,  have  now  esta- 
blished  the  general  jurisdiction  beyond  a  doubt"  (a)   See 
in  what  manner,  according  to  this  statement,  the  Judges 
argued  in  order  to  support  their  power  of  granting  the 
writ  of  habeas  corpus^  and  how  they  dealt  with  the  sub- 
ject in  granting  it,  first  at  common  law,  and  then  after 
the  statute  16  Car,  1.      Originally,  for  the  purpose  of 
enabling  them  to  give  effect  to  the  right  which  the  sub- 
ject had  to  his  liberty,  where  by  the  circumstances  of  the 
conunitment  he  had  that  right,  they  admitted  the  fiction 
or  suggestion  of  privilege,  in  order  to  obtain  jurisdiction ; 
and  they   drop   that   fiction    or   suggestion   after    the 
16  Car,  1.    Now  that  statute  gave  them  no  jurisdiction 
except  in  the  instances  there  specified ;  but  from  what 
they  are  to  do  in  those  instances,   they  have  inferred, 
upon  the  words  which  I  am  about  to  mention,  that  it 
was  no  longer  necessary  for  them  in  any  case  to  retain 
this  suggestion  of  privilege.      A  remarkable  example  of 
the  strength  of  the  principle  which  our  law  has  in  it, 

that,  with  respect  to  the  liberty  of  the  subject,  the  courts  Duty  of  tbci 

Courts  t<yi^ 

(a)  2  Blackst.  746. 

F  2  are 
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1818. 

Crowley's 
Case. 

cure  the  li- 
berty of  the 
subject. 


are  to  struggle  to  secure  it ;  for  that  statute  says,  that  in 
the  particular  cases  there  mentioned,  the  subject  for  ob- 
taining his  liberty,  shall  without  delay  have  a  writ  of 
habeas  corpus^  "  for  the  ordinary  fees  usually  paid  for 
the  same."  (a)  On  this  clause  the  Judges  of  that  Court 
have  argued,  that  there  must  have  been  usual  fees  pay- 
able in  the  Common  Pleas  on  the  issue  of  the  writ  of 
habeas  corpus^  and  therefore  though  the  statute  has  not 
conferred  on  them  general  powers  which  they  had  not 
before,  yet  because  it  has  directed  them  to  exercise  the 
power  in  these  particular  cases,  and  in  these  terms,  they 
conclude  that  it  was  the  opinion  of  the  legislature  that 
they  had  the  power  in  all  other  cases.  They  have  there- 
fore, according  to  Blackstone^  discontinued  the  suggestion 
of  privilege,  and  have  said.  When  the  subject  comes 
before  us  unjustly  imprisoned,  we  cannot  refuse  to  him 
his  liberty. 


No  inference 
from  a  statute 
designed  in  fa- 
vor of  the  li- 
berty of  the 
subject,  to  the 
prejudice  of 
that  liberty 


The  Stat.  71] 
Car.  3.  is  in 
all  its  enact- 
nients  to  be 
construed  with 
reference  to 
applications 
under  it. 


It  is  then  contended  that  the  statute  31  Car.  i,  ron-* 
tains  an  implied  negative  of  the  general  power  of  the 
Court  of  Chancery  to  issue  the  writ,  because  it  ex- 
pressly confers  that  power  in  particular  cases.  Be  it 
so:  but  if  the  power  existed  before  that  statute,  a  power 
vesting  a  very  high  prerogative  in  the  King,  I  say  that 
it  could  not  be  taken  away  in  any  case  by  inference,  from 
an  enactment  which  enforced  it  in  some  cases.  I  go 
farther ;  if  the  prerogative  of  the  King  cannot  be  af- 
fected by  general  words  in  a  statute,  will  a  British 
court  of  justice  permit  it  to  be  said,  that  a  statute  de« 
signed  to  enforce  in  particular  instances  the  prerogative 
in  favor  of  the  liberty  of  the  subject  shall  deprive  the 
subject  of  tliat  liberty  in  any  case  ?  That  is  a  sufficient 
answer;  but  I  have  always  understood  that  the  statute 
31  Ca7\  2.  in  all  its  enactments,  is  to  be  construed  with 
reference  to  applications  for  a  writ  under  thai  statute. 


(a)  16  Car.  1.  c.  10.  /.  8. 


The 
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The  statute  SI  Car.  2.  c.  2.  recites  that  "  great  de-  1818. 
lays  have  been  used  by  sheriffs,  gaolers,  and  other  ^-^  , 
officers,  to  whose  custody  any  of  die  King's  subjects  Case, 
have  been  committed  for  criminal  or  supposed  criminal 
matters,  in  making  returns  of  writs  of  habeas  corpus  to 
them  directed,  by  standing  out  an  alias  and  pluries  ha^ 
beas  corpus,  and  sometime  more,  and  by  other  shifts  to 
avoid  their  yielding  obedience  to  such  writs,  contrary 
to  their  duty  and  the  known  laws  of  the  land,  whereby 
many  of  the  King's  subjects  have  been,  and  hereafter 
may  be  long  detained  in  prison,  in  such  cases  where  by 
law  they  are  bailable,  to  their  great  charges  and  vex- 
ation :"  (a)  then,  if  application  is  made  under  that  statute, 
inasmuch  as  it  was  intended  to  give  additional  remedies 
beyond  what  the  subject  had  at  common  law,  or  under 
tlie  previous  statute,  the  third  section  directs,  that  the 
writ  shall  be  marked,  and  proceeds  to  enact,  that  ^^  if 
any  person  or  persons  shall  be  or  stand  committed  or 
detained  as  aforesaid,  for  any  crime,  unless  for  felony  or 
treason  plainly  expressed  in  the  warrant  of  commitment, 
in  the  vacation  time,  and  out  of  term,"  they  shall  be 
entitled  to  a  writ  of  habeas  corpus  to  be  issued  by  the 
Lord  Chancellor  or  Lord  Keeper,  or  any  one  of  the 
Judges  of  either  bench,  or  the  Barons  of  the  Exchequer ; 
and  provides   the   mode   of  proceeding.      Mr.  Cullen  3j  Cor.s.c.  s. 

seems  to  think  that  this  clause  has  relation  only  to  per-  !'  ^'  ®*^®°^* 

•^        *^        to  persons 

sons  committed  in  vacation ;  but  the  words  are,  if  any  comipitted 
person  shall  be  or  stand  committed  in  vacation ;  that  is,  "*"^°S  '«"»• 
as  I  understand,  if  he  shall  be  committed  in  vacation, 
or  being  committed  in  term  shall  stand  committed  in 
vacation.  The  Judges  who  argued,  on  the  questions 
proposed  in  1 758,  against  the  power  of  the  Court  of 
Chancery  to  issue  the  writ  in  vacation,  by  reason  of  the 
enactments  of  this  statute,  held  that  the  Judges  of  the 

(a)  8. 1. 

F  8  King^s 
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IS  18.         King's  Bench  had  power  to  issue  the  wiit  in  vacation, 
1^    '   ' ,       and  thought  that  they  derived  that  power  from   this 
Case.         statute ;  and  yet  the  reasoning  is  just  as  strong  to  one 
court  as  to  the  other. 

The  fourth  section  denies  the  benefit  of  the  statute 
to  persons  wilfully  neglecting  to  apply  for  a  writ  during 
two  terms ;  but  will  any  one  say  that  if  a  man  has  been 
injustly  deprived  of  his  liberty  during  two  terms,  witliout 
being  aware  that  the  restraint  was  unlawful,  he  cannot 
have  the  writ  at  common  law  ?  That  can  never  be  main- 
tained. 

Then  follows  a  clause  very  carefully  worded,  pro- 
viding that  it  shall  be  lawful  "  for  any  prisoner  and  pri- 
soners as  aforesaid,  to  move  and  obtain  his  or  their 
habeas  corpus^  as  well  out  of  the  high  Court  of  Chancery 
or  Court  of  Exchequer,  as  out  of  the  King's  Bench  or 
Common  Pleas,  or  either  of  them ;"  (words  from  which 
it  has  been  inferred  that  the  writ  could  not  be  previously 
obtained  from  the  Courts  of  Chancery  or  Exchequer,) 
**  and  if  the  said  Lord  Chancellor  or  Lord  Keeper,  or 
any  Judge  or  Judges,  Baron  or  Barons  for  the  time 
being  of  the  degree  of  the  coif,  of  any  of  the  courts 
aforesaid,  in  the  vacation  time,"  (not  in  term  but  in 
vacation),  "  upon  view  of  the  copy  or  copies  of  the 
warrant  or  warrants  of  commitment  or  detainer,  or  upon 
oath  made,  that  such  copy  or  copies  were  denied  as 
,  aforesaid,  shall  deny  any  writ  of  habeas  corptiSj   by  this 

act  required  to  be  granted,  being  moved  for  as  afore- 
said, they  shall  severally  forfeit  to  the  prisoner  or  party 
grieved  the  sum  of  five  hundred  pounds,  to  be  recovered 
in  manner  aforesaid."  (a) 

With  respect  to  the  Court  of  Exchequer,  this  is  a 

(fl)  S.  10. 

very 
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very  singalar  clause.     It  gives  to  that  Court  power  to        1818. 
grant  the  writ  in  term  ;  it  cannot  as  a  court  grant  the    ^  "'"Vl 
writ  in  vacation,  for  the  court  sits  only  in  term  {a\        Cas^. 
while  the  Chancellor  sits  both  in  term  and  ii|  vacation ; 
but  the  penalty  applies  to  the  vacation  only. 

If  this  clause  is  to  be  reasoned  on  to  its  general  effect; 
that  is,  if  it  is  to  be  said,  that  because  there  is  a  clause 
empowering  the  Court  of  Chancery  to  issue  the  writ, 
that  Court  had  not  power  to  issue  it  before,  that  con- 
clusion strikes  at  the  power  of  the  Court  not  in  vacation 
only,  but  in  term ;  at  all  times.  The  question  is,  whe* 
ther  this  statute  is  to  be  construed  with  reference  to  ap* 
plications  under  the  statute;  applications  with  a  view 
to  subject  those  to  whom  they  are  made  to  the  penal* 
ties  which  it  inflicts  in  the  event  of  disobedience?  or 
whether,  in  consequence  of  these  particular  enactmentSi 
all  that  we  find  in  the  books  in  support  of  the  Chan- 
cellor's authority  is  to  stand  for  nothing  ?  Whether, 
recollecting  that  we  have  found  very  few  precedents  of 
applications  to  individual  Judges  of  the  King's  Bench, 
previous  to  the  Restoration,  we  are  to  hold  that  thh 
Court,  before  31  Car.  3.  and  before  16  Car.  1.,  had  no 
power  to  enforce  the  provision  of  Magna  Chatia,  but 

(a)  *'  The  principal  times  of  at    other  times   not   comprised 

session  at  the  Exchequer  were  within   the    limits  of  the  four 

the  two  terms  of  Easter  and  St.  terms    above    mentioned;     and 

Michael.     At  which  times  the  sometimes  on  Sundays."  Madojt^ 

process  that  issued  pro  rege  was  History  of  the  Exchequer,  ch.  xx. 

returnable,   and  many  acts  be-  p.  550.     Sec  some  remarks  on 

came     necessary    to    be     done  this  passage  in  Wooddesoti's  Lect. 

there    in    consequence    thereof,  i.  120.  n.    Dr.  Wooddeton  adds. 

The  Exchequer  was  also  holden  '*  The  Exchequer  holds  sittings 

during  the  other  two  law  terms,  for  equity  business,  out  of  term; 

to  wit  of  St.  Hilart/  and  of  the  at  which  also  a  matter  relating 

Trtniiy.     But  it  seemeth,   that  to  the  revenue  may  be  discuss^ 

the  Treasurer  and  Barons  some-  ed.*'    Ibid, 
times  sat  if  there  was  occasion, 

F  4.  when 
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1818.       vhen  the  party  was  brought  before  it,  and  the  Court  saw 
X^    ^  '^     that  he  was  in  UDJust  durance,  it  was  compelled  to  leave 
Cas^,        him  there ;  the  subject,  during  a  considerable  period  of 
our  history,  being  without  remedy  ? 

Before  the  statute  5  Geo,  2.  c.  SO.  I  see  that  orders  for 
the  discharge  of  prisoners  committed  by  the  commis- 
sioners of  bankrupt,  were  in  the  form  of  recommendations 
to  the  commissioners  to  discharge  them.  •  It  had  oc« 
cunred  to  me  that  this  Court  had  no  authority  to  dis- 
charge by  petition,  and  that  the  right  way  was  by  writ 
of  habeas  corpus.  I  believe,  but  I  am  not  certain,  that 
in  some  instances  in  which  I  have  discharged  bankrupts 
by  habeas  corpus^  the  application  was  made  within  two 
terms  after  the  commitment,  but  the  writ  was  not 
marked  according  to  the  statute;  and  I  must  admit, 
therefore,  that  I  was  vnrong,  if  the  Court  has  not  power 
to  issue  the  writ  in  vacation,  at  common  law, 

^  Another  difficulty  has  been  much  pressed,  namely, 
how  we  are  to  proceed  under  the  writ,  between  the 
equity  and  the  Latin  sides  of  the  Court  ?  Lord  Notting" 
hamhas  said,  supposing  the  writ  disobeyed,  the  Chancellor 
can  grant  no  attachment  till  term  time;  and  that  he  ought 
to  grant  the  attachment  as  he  would  grant  the  writ  of  pro- 
hibition, returnable  in  the  King's  Bench.  I  answer,  with 
Chief  Justice  Wilmoty  in  all  the  books  we  find  that  the 
proceeding  under  the  writ  of  habeas  corpus,  if  disobeyed, 
is  by  alias  and  pluries  in  term  time ;  but  notwithstand- 
ing that,  when  on  the  occasion  to  which  I  have  repeat- 
edly referred,  a  question  was  put  to  the  Judges,  "  Whe- 
ther, in  case  a  writ  of  habeas  corpus  ad  subjiciendum,  at 
the  common  law,  be  directed  to  any  person  returnable 
immediate,  such  person  may  not  stand  out  an  alias  and 
pluries  habeas  corpus,  before  due  obedience  thereto  can  be 
regularly  enforced  by  the  course  of  the  common  law?'  {a) 

(«)  WUiriofi  Opimotts,  p.  104. 

Chief 
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Chief  Justice  WUmot  answers,  ^^  I  am  of  opinion,  that  1818. 
in  case  a  writ  of  habeas  corpus  ad  subjiciendum^  at  the  c^x^*u 
common  law,  be  directed  to  any  person  returnable  Case* 
"  immediate,'*  the  Court,  upon  the  affidavit  of  the  ser- 
vice of  the  writ,  will  grant  a  rule  for  an  attachment.  By 
the  course  of  the  common  law,  he  might  have  stood  out 
an  alias  and  pluries ;  but  by  practice  the  course  is 
now  altered,  and  in  many  cases  the  Court  has  enforced 
obedience  to  a  writ  for  private  restraints,  in  the  first 
instance,  by  attachment,  for  the  fiirtherance  of  justice. 
The  method  of  proceeding  by  alias  and  pluries  is  gone 
into  disuse,  in  almost  all  cases,  and  the  process  by  at^ 
tachment  substituted  in  its  stead:  and  that  practice 
stands  upon  this  legal  principle;  that  disobeying  the 
King^s  writ  is  a  contempt,  and  ^ually  a  contempt  to 
disobey  the  first  writ  as  the  last."  (a) 

If  I  do  not  misunderstand  the  principle,  I  say,  that  if 
the  Courts .  of  King's  Bench  and  Common  Pleas  can 
issue  the  writ  of  attachment,  in  the  manner  in  which 
they  can  issue  it  for  disobedience  to  a  writ  of  habeas 
carpus  returnable  immediate  {Jb\  this  Court  can  issue  Obedience  to 
process  of  contempt  for  that  purpose,  Bnd  can  apply  its  j^aheoi  corpus 
process  in  the  same  mode  in  which  it  is  applied  in  other  ?^y  be  en- 

*^  *•  '^  forced  by  pro* 

cases.  cesfofcon* 


tempt* 


On  the  whole,  therefore,  it  seems  to  me,  that  it  is  the 
duty  of  this  Court  to  grant  the  writ  if  applied  for:  there 
may  be  great  inconvenience;  but  I  say  with  hord Hale, 
that  if  the  subject  chooses  to  apply  here,  as  I  under- 
stand the  law,  I  cannot,  salvo  juramento  meo,  refuse  the 
writ.  What  is  to  be  the  consequence  of  granting  it,  is 
another  question. 


(a)  WUmofi  Opimontp  p.  104.       (b)  The  King  v.  Jame$  Winion^ 

Iqee 
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1818.  I  see  that  in  these  cases  the  Court  has  caused  notice 

^_r-  -  "^Z  to  be  given  to  the  commissioners,  and  therefore  I  wiU 
Ceowley  s  ° 

Case.  hear  them,  if  they  have  anything  to  say,  to-morrow. 


Jufy  18. 


Mr.  Rose  having  stated  that  two  of  the  commissioners 
who  had  issued  the  warrant  were  absent  from  town,  and 
that  the  third  commissioner  submitted  the  question  to 
the  judgment  of  the  Court, 

Sir  Samuel  Romilh/,  and  Mr.  CvHen,  proceeded  to 
object  to  the  validity  of  the  commitment 

The  commissioners  are  authorised  to  commit  the 
bankrupt,  for  not  fully  answering,  to  their  satisfaction, 
all  lawful  questions  put  to  him  by  them,  or  refusing  to 
sign  his  examination  [a) ;  but  it  appears  on  this  warrant 
that  the  commitment  is  founded,  not  on  the  answer  of 
the  bankrupt,  but  on  the  deposition  of  the  messenger. 
For  the  purpose  of  deciding  whether  the  answers  of  the 
bankrupt  are  satisfactory,  the  commissioners  are  not 
entitled  to  resort  to  extrinsic  evidence,  but  must  confine 
their  attention  to  his  answers.  In  no  former  instance 
have  commissioners  contrasted  the  testimony  of  third  per- 
sons with  the  answers  of  the  bankrupt;  unless  the  bank- 
rupt's answers  are  intrinsically  unsatisfactory,  they  will 
not  justify  a  commitment.  If  the  commissioners  were 
authorized  to  advert  to  the  deposition  of  the  messenger, 
it  ought  to  have  been  stated  to  the  bankrupt,  and  he 
should  have  been  examined  upon  it,  and  the  deposition 
and  examination  should  both  have  been  set  forth  in  the 
warrant.  The  requisition  of  the  statute,  that  the  commis- 
sioners shall  in  their  warrant  of  commitment,  specify  the 
questions  which  they  consider  not  satisfactorily  answer- 
ed (b\  is  designed  to  secure  to  the  Comt,  before  which  the 

(o)  5  Geo,  2.  c,50.  s.  16.  (6)  Ibid,  s.  17. 

Validity 
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▼didity  of  the  commitment  may  be  controverted,  the        1818* 
means  of  deciding  whether  the  answers  are  satisfactory ;        ''  ~^ 
and  for  that  purpose  the  commissioners  must  specify  the         Case, 
whole  of  the  evidence   on  which   their  dissatisfaction 
arises.     Coombe^s  case,  (a)  Broom's  case*  (5) 

Mr.  Rose  insisted  that  the  warrant  was  sufficient,  or  if 
not,  that  the  alleged  insufficiency  was  formal  only,  and 
that  the  Court,  under  the  provisions  of  the  statute  (c), 
must  recommit  the  bankrupt. 

The  Lord  Chancellor. 

The  questions  which  remain  to  be  determined  are, 
whether  this  warrant  is  sufficient;  and,  if  insufficient, 
whether  the  insufficiency  is  in  form  or  in  substance ;  in 
the  former  case  another  duty  is  imposed  on  me,  of 
amending  the  warrant;  and  it  becomes  me  to  be  as  sure 
as  my  judgment  enables  me,  tliat  I  am  right,  if,  in  decid- 
ing that  the  warrant  is  insufficient,  I  consider  the  in- 
sufficiency to  be  in  substance  as  well  as  in  form. 

I  take  it  to  be  clear,  that  for  deciding  this  question  on  In  deciding 
the  return  to  the  vint  of  habeas  corpus^  the  Court  cannot  acoriimitment 
travel  out  of  the  return.     Indeed,  it  is  difficult  to  know  by  commis- 
how  that  could  be  done ;  for  although  the  Lord  Chan-  bankrupt  the 

cellor  has  the  proceedings  under  the  bankruptcy*  in  one  Court  cannot 
.     ,  .  J  1         ,  .    ,  1     travel  out  of 

sense,  m  his  own  custody,  yet  when  the  party  is  brought  the  return. 

before  him  by  habeas  corpus^  the  proceedings  must  be 
exactly  the  same  as  if  he  Were  brought  before  the  com- 
mon-law Judges ;  and  I  cannot  conceive  how  they  would 
have  other  means  than  the  return,  of  informing  them- 
selves of  what  passed  under  the  commission.  In  the 
present  case  it  is  clear  that  there  had  been  a  great  deal 
of  examination,  before  the  examination  on  which  the 

(a)  2  RotCy  396.  (c)  5  Geo.  2   c»  JO.  s.  18. 

{b)  Ibid,  400. 

bankrupt 
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1818.        bankrupt  was  committed.   I  make  that  remark,  because^ 

1,     '    '        if  this  subject  should  ever  be  discussed  elsewhere,  it  is 
Caowley's       .  "^  .    .  ... 

Case.        right  to  say  that  this  is  one  of  the  most  insufficient  juris- 
dictions that  can  exist.     It  is  not  possible  for  the  com- 
missioners to  address  their  minds  to  what  appears  on  the 
warrant,  without  being  in  some  measure  influenced  by 
what  does  not  appear;  and  the  doctrine  that  the  com- 
missioners could  not  commit  if  the  bankrupt  gave  a 
A  bankrupt      positive  answer,   however  unsatisfactory,   having  been 
miuedVor'an-  over- ruled  (a),  and  the  Court  now  being  bound  to  ask 
ffwcr*  uDsatis-   itself,  on  the  return  of  the  habeas  corpus^  whether,  to  a 
though  pod-     reasonable  mind,  the  •  answer  is  satisfactory,  I  am  com- 
^^®'  pelled  to  decide  whether  that  which  is  satisfactory  to  one 

mind,  ought  to  have  been  satisfactofy  to  the  minds  of 
those  who  knew  thrice  as  much  of  the  subject  of  ex- 
amination ;  and  there  is  danger  of  producing  an  apparent 
conflict  between  the  original  and  the  appellate  judica- 
ture, while  the  real  grounds  of  decision  by  each  are 
different 

After  repeatedly  reading  this  warrant,  I  find  it  impos- 
sible not  to  believe  that  the  minds  of  the  commissioners, 
at  the  time  of  the  commitment,  were  in  some  degree 
influenced  by  the  previous  examinations,  and  not  only 
by  what  then  passed;  and  I  desire  to  be  understood  as 
saying,  that  I  bond  fide  know  not  how  any  mind  con 
avoid  that  influence. 

Let  any  man  read  the  warrant,  with  or  without  so 
much  as  relates  to  the  deposition  of  the  messenger,  and 

(fl)  That  doctrine  was  adopted  328.      Ex  parte  Oliver ,  S  Ve$ 

in  PedUy^s  case,  Leaches  Crown  4"  •^^^^  2^^*     ^  Roie^  407.     Ex 

Cases,  5S5.,  and  over-ruled   in  parte  Caaid^,  3  Eose^  217.     19 

Nbwlan*s  case.       6  T.  R.  118.  Kr«.  324. 
llFei.Sll,  Tfly/or's cape,  9  Vet. 

ask 
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ask  himself,  after  reading  it,  in  each  of  those  ways,  whe«        1818. 
ther  the  answer  is  clearly  unsatisfactory  ?  Crowley's 


Case, 


I  read  it  first  without  the  deposition.  The  question 
begins  with  a  statement :  *^  On  tlie  4th  oijune  last,  when 
you  speared  before  the  commissioners  at  Guildhall^  to 
pass  your  last  examination,  you  had  no  accounts  ready 
to  present  to  them;  you  then  requested  the  commis- 
sioners to  adjourn  your  last  examination,  undertaking 
to  produce  your  accounts  to  your  assignees  on  Thursday 
then  next  ensuing;  on  the  14th  of  c7i<7i^  you  were  brought 
up  to  be  examined  before  the  conmiissioners,  and  upon 
being  asked  whether  you  had  produced  your  accounts 
to  your  assignees,  you  stated  that  you  had  not,  and 
could  not,  because  your  books  and  papers  were  in  the 
possession  of  a  friend  of  yours,  a  lAv.  Hamilton^  at 
No.  122,  in  the  London  Roadj  to  whom  you  had  de- 
livered them  since  your  bankruptcy,  who  refused  to 
re-deliver  them  to  you."  A  statement,  in  effect,  that  on 
the  4th  oijune  the  bankrupt  had  undertaken  to  pro- 
duce his  accounts;  what  passes  on  the  14th  of  June 
is  an  admission  that  he  had  not  made  good  that  un- 
dertaking, but  an  admission  coupled  with  a  declaration 
that  he  could  not  make  it  good,  because  his  books  were 
in  the  possession  of  a  Mr.  Hamilton. 

I  pass  over  what  relates  to  the  deposition  of  the  meah 
senger.  The  question  is,  ^^  Have  you  any  accounts  to 
produce  to  the  commissioners,  or  ady  further  reason  to 
give  why  you  do  not  produce,  them  ?"  That  question 
is  addressed  to  a  man  who  had  before  stated  a  reason 
with  which  the  commissioners  did  not  express  them- 
selves dissatisfied ;  and  he  answers  that  he  has  no  other 
reason :  that  is  not  a  waiver  of  his  former  reason.  —  "I 
have  no  accounts  to  produce,  and  I  have  no  further 
reason  to  give  why  I  do  not  produce  them,  except  that 
I  have  two  petitions  before  the  Chancellor  to  supersede 

this 
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1818.        this  commission ;  the  first  upon  the  ground  of  a  com- 

1,     ^  "^ ,      mission  being  now  in  force  against  me,  bearing  date  in 

Case.  1808,  and  the  second,  of  no  act  of  bankruptcy  to  this 

commission,  but  still  am  ready  to  render  every  account 

possibly  in  my  power  to  the  commissioners." 

The  result  is,  that  on  the  4th  of  June  he  undertook 
to  produce  the  accounts;  on  the  14th  he  said,  that  he 
had  not  produced,  and  could  not  produce  them,  and 
assigned  a  reascm  for  the  non-production  ;  and  on  his 
third  examination  he  stated  that  he  could  not  produce 
them ;  that  he  had  no  other  reason  but  that  before  as- 
signed, and  that  he  had  presented  two  petitions  to  the 
Lord  Chancellor. 

Now  on  the  examination  thus  stated,  the  commis- 
sioners knowing  what  had  passed  before,  might  have 
known  enough  to  induce  them  not  to  believe  the  bank- 
rupt on  his  oath ;  but  my  mind  not  having  these  previous 
examinations  before  it,  is  not  in  a  state  to  arrive  at  that 
conclusion. 

« 

TTien  insert  that  part  of  the  i^arrant  which  relates 
to  the  deposition  of  the  messenger,  {a)  Taking  all  this 
representation  to  be  the  fact,  it  might  be  considered,  in 
this  point  of  view,  independent  on  what  the  bankrupt 
had  said  in  his  examination ;  that  Hamilton  evaded 
those  who  were  in  search  of  them  ;  that  they  had  met 
a  person  who  had  communicated  their  object  to  him, 
and  that  be  refused  to  deliver  the  accounts,  because 
they  had  no  right  to  them.  That  is  not  inconsistent 
with  the  bankrupt's  examination. 

The  next  question  is,  how  am  I,  according  to  esta^ 
blished  principles,  to  deal  with  this  warrant  ?  I  think  it 
has  been  settled,  that  where  a  question  is  put  to  a  bank- 

(a)  VidemU,^V.*» 

nipt, 
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mpt  on  his  examinatioir,  and  in  that  question  is  embodied        1818. 

a  proposition  expressing,  as  a  fact,  what  he  said  or  did    q^^^^^  » 

on  a  preceding  day,  if  he  gives  such  an  answer  as  implies         Case. 

that  he  does  not  deny  that  he  said  or  did  so,  or  does  ^  bankrupt 

,.«.-.,.,,,        ,  ,    _  .  on  bw  cxami- 

not  quality  it,  1  tiimk  it  has  been  settled,  even  in  cases  nation  answer- 

of  life  or  death  as  Perroes  case  (a),  that  the  bankrupt  |j!^i^|,^""^°° 
must  be  taken  to  admit  that  proposition.     In  this  in-  bodies  a  state- 
stance  the  bankrupt  gave  no  answer,  denying  or  quali-  "/^jj  ^^  J-j 
fying  the  statement  that  he  had  undertaken  to  produce  on  a  former 
his  accounts,  and  he  must  therefore  be  considered  as  denying  or 

having  admitted  it-  qualifying,  is 

understood  to 
admit,  the 

I  desire  to  be  understood  as  not  expressing  any  opi-  s^tement. 
nion,  whether  commissioners  are  at  liberty  to  obtain  sa^- 
dsfaction  on  the  subject  of  the  examination,  by  appli- 
cation to  any  other  person  than  the  bankrupt  Mr.  Ow/- 
len  argues  that  they  are  not  entitled  to  resort  to  evi- 
dence aliunde^  for  the  purpose  of  deciding  whether  the 
bankrupt's  answer  is  satisfactory  or  not.  I  leave  that 
question  where  it  is ;  but  the  commissioners  here  have 
acted  on  the  evidence  of  the  messenger  ;  and  then  the 
question  arises,  have  they  so  stated  the  evidence  on  the 
warrant,  that  the  Court  can  have  the  same  means,  if 
they  are  due  means,  as  the  ccmimissioners  had,  of  de- 
ciding whether  the  answer  is  satisfactory  ?  It  does  not 
appear  on  these  proceedings  that  the  deposition  of  the 
messenger  was  made  in  the  presence  of  the  bankrupt,  or 
read  to  him,  or  that  he  had  any  other  information  con- 
cerning it  than  the  terms  of  the  question. 

With  respect  to  propositions  stated  to  the  bank- 
rupt, in  a  question  addressed  to  him,  relative  to  acts 
alleged  to  have  been  done,  or  declarations  made  by 
him,  one  sees  the  principle  on  which  courts  have 
held  (whether  it  might  not  have  been  better  to  have  Principle  of 
taken  a  different  course,  is  another  consideration)  that  ^^^^  doctrine. 

(a)  2  J7»rr.  U2S.  1815. 

if 


80  CASES  IN  CHANCERY. 

if  he  does  not  deny,    he  is  understood  to  admit  the 

statement ;  because  the  question  embodies  a  proposition 

Case.        relative  to  his  own  acts  or  expressions,  and  he  must  be 

Not  extended   presumed  to  know  whether  he  so  did  or  said :  but  when 
to  statements    ^,  .  ,     ,.  .  .  i  ^i      x         ^ 

oftheacuof    the  question  embodies  a  proposition  relative  to  acts  or 

third  persons,    words  of  third  persons,  the  bankrupt  may  properly  be 

supposed  to  know  nothing  about  them ;  and  then  the 
point  to  be  decided  is,  whether  the  Court,  judging  on 
the  liberty  of  the  subject,  shall  be  bound  to  judge  with- 
out the  means  of  knowing  that  the  statement  so  incor- 
porated is  accurate,  and  the  assurance  of  forming  a  cor^ 
rect  conclusion  on  the  proprie^  of  the  commitment  ? 
The   Court   would  never   act  on   any  representation 
of  the  commissioners  that  they  asked  a  question  such 
in  substance,    and   received  an  answer  such  }n  sub- 
stance ;  the  question  and  answers  must  be  set  foi*th  in 
Reason  of  re-   terms,  (a)     On  what  principle  does  the  statute  require 
^mmfssbners  *^?     ^n  this  principle,  that  the  Court  before  which 
to  specify  in     the  bankrupt  is  brought,  by  habeas  corpus^  may  decide 
the  questions,   whether  the  commissioners  have  not  misunderstood  the 

for  not  satis-    effect  of  the  questions  and  the  answers.      The  only 
factonly  an-  n       %  .  , . 

swering  which,  course  for  that  purpose  is  to  return  them  totidem  vetvts* 

the  bankrupt 
is  committed. 

The  warrant  is  insufficient  in  this  respect ;  it  refers  to 

a  deposition  which  I  cannot  read,  and  of  which  neither 

the  bankrupt  nor  the  Court  can  be  taken  to  know,  that 

it  is  such  as  it  is  stated  to  be  on  the  warrant.    It  is  clear 

that  the  deposition  had  an  effect  on  the  minds  of  the 

commissioners ;  they  evidently  meant  to  convey  that  to 

tlie  bankrupt 

Another  question  then  arises,  Is  this  defect  matter  of 
form,  or  of  substance?  Where  the  warrant  is  defective 
in  form,  the  Court  is  required  to  amend  it,  and  itself 

(a)  SGeo,  2.  c.30.  *.  17. 

to 
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to  make  a  new  warrant  (a)  This  is  a  defect  in  sub- 
stance ;  as  much  so  as  an  omission  to  state  an  examin- 
ation  subsequent  to  the  original  commitment  Case. 

Under  these  circumstances  I  am  not  only  not  required 
to  issue  another  warrant,  but  I  should  not  be  justified 
in  issuing  it. 

It  seems  to  me  that  the  question  in  this  case  fidls 
very  much  within  the  reasoning  in  Coombe^s  case,  {b) 
There^  on  the  return  of  the  habeas  corpus^  it  appear- 
edy  that  there  had  been  an  examination  subsequent 
to  that  in  which  the  commissioners  considered  the 
answer  of  the  bankrupt  unsatisfactory ;  then  it  was  im<« 
possible  for  me  to  judge  of  the  whole  matter.  They  had 
recommitted  him  to  prison  after  his  second  examination; 
and  the  question  was,  whether  it  was  proper  to  detain 
him  in  prison  after  that  second  examinlition)  as^  well  as 
to  commit  him  on  the  first  ?  I  was  not  supplied  with 
the  same  means  which  the  commissioners  had,  of  deciding 
that  question,  and  could  not  declare  the  commitment  and 
detention  proper. 

The  dbtinction  established  by  all  the  cases  is  this^ 
that  if  the  commissioners  say  to  the  bankrupt,  On  your 
former  examination  you  answered  to  this  eflfect,  and  he 
does  not  qualify  that  statement,  the  Court  must  take  it 
to  be  true ;  because  he  must  know  whether  he  said  so  or 
no;  a  hard  rule,  but  now  clearly  settled.  But  if  the 
commissioners  state  that  they  have  derived  infi>rmation 
firom  other  persons,  and  tlie  bankrupt  does  not  qualify 
that  statement,  I  am  not  bound  to  take  it  to  be  tnie^ 

ft 

(fl)  5  Geo.  2.  c.  30.  i.  18.    Ex        {b)  2  Rose,  596. 
parte    Cauidy,     2    Rose,   217. 
19  Fes.  324.      Ejc  parte  Page, 
1  Bam.  &  Aid.  568. 

Vol.  II.  G  because 
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1810.       becftusie  h^  faa^  no  means  of  knowing  nc^hether  Cft  hoinr 
1~   "/JLL    fe'^  it  is  true.    When  the  commissioners  receive  facts  on 

CMOWLEir  8 

Ctte.  the  deposition  of  persons  Other  than  the  bankrupt,  they 
ought  to  set  out  on  the  warrant  the  deposition  in  hcec 
iftrba ;  for  if  they  state  only  whit  they  cdiisidei*  to  be 
the  eflffect  bf  the  de|)osition,  the  Court  before  which  the 
writ  is  brought,  is  to  judge  whether  the  efieCt  df  the 
deposition  is  such  as  the  commissioners  represent, 
without  the  means  of  forming  that  judgment. 

We  may  safely  lay  down  this  as  the  principle,  except 
The  Court  be-  ^  ^^^  ^  ^®  CBaes  break  into  it^  that  the  Court  before 

fore  which  the  which  the  writ  is  brought,  and  which  catinot  travel  out 
writis brought     n    ^  .  i  i  <■ 

must,  on  the  of  the  return,  must,  on  the  return,  have  the  same 
return,  have  means  of  judging  as  the  commissioners  had.  (a)  PerrCffn 
means  of  judg-  Case  {b)  seems  to  me  to  break  into  that  prodigiously*    If 

i!l^!f  :!^t  the  commissioners  state  that  the  answers  were  unsatis^ 
commission- 

ers  had.  factory,  because  contradicted  by  a  deposition^  how  is  It 

possible  for  me  to  know  whether  they  ought  to  have 
been  satisfactory^  unless  the  deposition  is  returned  ? 

I  repeat  that  this  question,  whether  to  a  reasonable 
inind  an  answer  should  or  should  not  be  satisfactory, 
experience  authorises  me  to  say,  imposes  as  difBcult  and 
painful  a  duty,  as  the  Court  can  discharge.  Chief 
Justice  de  Qtey,  and  all  the  other  Judges  of  one  Court, 
thought  an  answer  satisfactory^  which  another  Court 
unanimously  pronounced  unsatisfactory,  (r) 

{a)  £jt  parte  ORver,  1  Vet.  4r         (*)  S  Surr,  1124.  1115. 
Bea.  S44.   1  Rote,  407.  Coomhe*s         (c)    Possibly    MiUer*%   case, 

case,     S   RosCf  396.      Brown*s  2  BLssi,    5  frt/!f.420.,  andthe 

case,     2  Rose,  400.     Ex  parte  remarks  of  the  Court  of  King's 

Hiams,    18  Vesf'237,    Ex  parte  Bench  on  that  decision,  in  Nouh 

Cassidi/,    2  Rose,  217.     19  Ves.  lanh  ca^.    6  T,R,  lis. 
324. 

The 
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The  warrant  is  insufficient,  and  the  prisoner  must  be  1818. 

discharged.     Let  the  gaoler  discharge  him,  so  far  as  he  1,  '  ^  "^  ,' 

is  in  custody  under  the  commissioners'  warrant  Caia 


Since  the  report  of  this  case  was  prepared,  the  Lord 
Chancellor,  with  a  kindness  more  highly  gratifying 
because  unsolicited,  has  conferred  on  the  editor  the 
signal  favor  of  a  communication  of  Lord  Nottingham's 
MSS.  From  that  most  valuable  collection  is  subjoined 
the  following  statement  of  the  precedents  on  the  autho- 
rity of  which  Jenke^s  friends  claimed,  and  of  the  reasons 
that  inclined  Lord  Nottingham  to  withhold,  the  writ  of 
mainprise.  {Vide  ante  p.  l^.  15.)  The  editor  has  also  on 
seme  subsequent  occasions  availed  himself  of  the  per- 
mission with  which  he  has  been  honored,  to  illustrate 
the  doctrines  discussed  in  the  course  of  these  reports,  by 
a  reference  to  Lord  Nottingham's  decisions. 

"  The  petition  set  forth  that  Francis  Jenfces  was  a 
prisoner  by  virtue  of  the  warrant  annexed,  for  a  fact 
bailable ;  that  by  the  ancient  usage  of  Chancery,  upon 
putting  in  bail  there,  a  writ  of  mainprise  ought  to  issue, 
directed  to  the  sheriff  or  jailer  to  deliver  the  party; 
that  the  petitioners,  being  men  of  good  estates,  ofieried 
themselves  as  bail,  whereof  they  prayed  the  accq)tance, 
and  a  writ  of  mainprise  accordingly.  This  petition  was 
accompanied  with  a  note  of  precedents,  viz. 

"  L  11  jB.  S.p/.  1.  rot.  cL  Mainprise  in  Chancery  for 
John\Bricey  removed  from  Lincoln  to  the  Tamer^  to  ap- 
pear coram  concilio  vel  justiciariis  nostris  vel  alibi  quando^ 
cunque  et  ubicunque  adfaciend.  et  recipiend.  qmdper  nos 
veljustic,  nostros  consideratumfuerit. 

"  2.  11 E.  S.  pt.  1.  memb.  29,  dors*  rot.  cl.    A  writ  of 
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1818.        mainprize  directed  to  the  constable  of  the  TcnDer^  upon 
j^  '   ^  ■■/     putting  in  bail  in  Chancery^  to  deliver  Bernard Pouche^ 

C/&OWLET  S  •         1   /»        *•  1 

Case.         committed  for  felony. 

"3.  11  E.  3.  pt.  1.  memb.  28,  dorsOj  the  like  directed 
to  the  steward  and  marshall  of  the  household,  to  deliver 
Richard  Moneywoad^  committed  by  his  majesty's  com- 
mand, for  trespass  and  contempt,  teste  19  Martiiy  out  of 
term. 

"4-.  11  E.S.pt.  1.  m.  28  dorso^  the  like  directed  to 
the  constable  of  the  Tawer^  to  deliver  Henry  Compton 
committed  for  felony,  teste  26  Martii^  out  of  term. 

"  5.  HE. S.pt,  1.  memb.  23  dorso,  the  like  for  John 
de  Wesenhamf  directed  as  before,  committed  for  felony 
and  divers  excesses,  teste  12  April. 

"  6.  44'  E.  3.  pt.  1.  m.  the  like  directed  custod.  Forest. 
for  delivery  of  several  persons  committed  for  hunting  in 
forests,  teste  12  November. 

"  7.  44  E.  3.  m.  1 7.  the  like,  teste  6  May. 

"  8.  44  E.  3.  ?w.  10.  the  like,  teste  20  August. 

"  9.  45  jB.  3.  m.  25.  the  like  for  William  de  Charle, 
who  stood  committed  for  divers  felonies  and  deceits  to 
the  King  and  his  son  John  Duke  of  Lancaster^  teste 
12  Junii. 

"  10.  3  R.  2.  m.  S6.  dorsoj  the  like  writ  directed  to 
the  sheriffs  of  Londoti^  upon  bail  put  in  in  Chancery,  to 
discharge  Mich,  de  Svoardeston^  and  John  Pye^  for  de- 
signing to  go  out  of  the  land  to  prosecute  and  act  many 
things  piejudicial  to  the  king  and  his  people,  teste 
5  December. 

"  11.  Simile  directed  Vic.  Norf.  ibm. 

**  12.  3jB.  2.  m.  25.  dorsoy  the  like  in  appeal  of 
mayhem,  directed  to  the  sheriff  of  Hertford^  teste  1  Dec* 

"  13.  3  R.  2.  m.  20.  dorso^  the  like  for  deliverance  of 
a  prisoner  out  of  the  Tower  w^n  bail  put  in,  in  Chancery 
to  appear  coram  consilio  regis  quando  et  quoties  usque prox. 

pentC" 
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pentecost^  et  ad  turrim  reintrandum  nisi  judicium  pro  de^        1818. 
liberatione  sua  redditumjnerit.  '^— n— / 

14.  3  R.  2.  m.  12.  dxn-so^  the  like  for  divers  intending         Case, 
ad  mutiland.  et  interficiend.  directed  to  the  bailiiF  of  the 
liberty  of  Westminster^  teste  5  Febr. 

15.  SR.  2.m.  11.  cbrsoj  the  like  for  divers  persons 
charged  with  divers  conspiracies,  directed  Vic.  Suffolk. 

16.  3  R.  2.  m.  7.  dorso^  simile  de  incendio  domorumy 
directed  Vic.  Hertf.  for  Smith  and  others,  teste 
5  Martiiy  nine  of  the  like  together. 

"  17.  3  R.  2.  m.  2.  dorso^  the  like  directed  to  the  jus- 
tices of  North  Wales,  for  Uqyd,  committed  for  felony  and 
trespass. 

"  18.  3  R.  2.  m.  1.  dorsoj  supersedeas  for  Ralph  vicar 
of  Wasteldonj  being  accused  by  an  approver  for  robbery, 
granted  upo^  bail  in  Chancery,  quia  bonce  famce:^ 


The  reasons  which  "  moved  Lord  Nottingham  to  de- 
liberate upon  the  writ  of  mainprize,  and  for  the  present 
to  incline  against  it,"  are  thus  stated : 

"  1.  The  writ  de  manucaptione  capienda,  is  grounded 
upon  the  statute  of  Westminster  1.  c.  15.,  as  to  criminal 
cases ;  for  as  to  civil  cases  there  is  such  a  writ  at  the 
common  law,  but  the  application  of  it  to  criminal  cases 
is  merely  by  force  of  the  statute. 

"  2.  That  statute  was  made  to  provide  for  the  bail- 
ment of  those  who  by  the  sheriiB^  or  lords  of  leets  or 
others,  who  had  liberties  of  infangthef  and  outfangthefy 
were  kept  in  prison  for  small  felonies. 

"  3.  The  first  line  of  the  statute  is  pur  ceoque  viscounts 
et  autres  queux  ofU  prises,  et  retenus  in  prison  gents  rettes 
de  felony ;  for  before  the  statute,  and  long  after,  the  she- 
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1818»       lilk  in  their  turns  by  warrant  of  the  King^s  writ  or  com- 

Cmew<4SY'B    ^^'^^^^  ^^^  -^^  many  indictments  of  felony. 

Cue/  ^<  4.  The  mischief  recited  in  the  preamble  was  that 

these  sherifis  and  others  did  (what  they  pleased)  bail 
those  who  were  not  bailable  for  money,  and  kept  in 
prisoii  those  who  were  bailable  out  of  malice. 

^^  5*  Then  the  statute  proceeds  to  define  the  cases  of 
fdonies  bailable  and  not  bailable. 

*^  6.  And  then  the  writ  de  marmcaptume  capienda 
came  to  be  applied  to  these  cases ;  and,  as  if  there  had 
never  been  any  such  writ  before,  the  Register  270.  b. 
lays  It  down  for  a  general  rule,  omnia  brevia  de  manu" 
captione  fient  sup.  staL  JV.  1.  c:.  15.,  which  must  be  un- 
derstood of  criminal  cases  only. 

((  7*  The  writ  which  pursues  the  statute  always  re- 
cites a  fdaajf  and  an  indictment  or  inquisition  thereon 
founded,  and  a  tender  of  bail  below  which  has  been  re- 
fused, and  then  commands  bail  to  be  taken,  if  there  be 
no  other  case  of  imprisonment  but  the  felony  aforesaid. 
Vide  Beg.  and  -F.  N.  B. 

^^  8.  Then  came  the  statute  of  28  E.  3.  c.9.  which 
tates  away  all  power  firom  the  sheriffs  to  take  indict- 
ments in  their  tourns,  by  the  King's  writ  or  by  commis- 
sion. 

"  &.  And  now  Fitzlierbert^  and  my  Lord  Coke  are 
both  agreed  that  the  statute  of  28  £.  3.  has  by  conse- 
quence repealed  the  writ  de  manucaptione  capienda ^  [a) 
as  to  criminals ;  and  with  them  agrees  my  Lord  Chief 
Justice  Hale  in  a  little  compendious  manual  of  crown 
teaming  written  by  him,  a  copy  whereof  is  in  many 
hands,  {b) 

(a)  '^  Notay  the  writ  dc  odio  et        {b)  HM%   Summary    of  the 

ctia  was  also  repealed  by  ^E.Z,\  Pleas  of  the  Crown,  104. ;  in  his 

but  because  it  was  given  by  ili<9^.  larger  treatise,  however,   Lord 

Charia,  c.  86.,  so  it  is  revived  by  Hale  mentions  some  exceptions. 

48  E.  5.  which  repeals  all  laws  History   of  the   Pleas   <^   the 

against  Mag.  Charta:*  Crown,  ii.  141  —  147. 

« 18.  And 
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13,  And  yet'  Fitxherbert  fyt  Jie^nung  iBidc#  ^of^e^ 
tp  CQio^jx^n^  upon  tbiis  writ,  wb  he  doei;  ajfo  upon  iJm^ 
wiiticfe  odio  et  atia  aad  many  oth^s  Ujat  p^  (^pLr^^ 
l^rbicb  led  many  men  i^  nu;$t«l^?  who  look  i^n  Jaj^n 
as  a  writer  in  Henry  the  Eighth's  time^  but  pen^tnat^  00 
&rther  iato  the  matt^. 

/*  IL  While  the  ymi  wa$  in  u^se^  the  practice  wa« 
not  to  put  in  bail  in  Chancery,  but  to  b^'v^  a  wri(  fixw^ 
thence,  commanding  others  to  take  bail. 

^^  12.  And  yet  j>o  doubt  there  always  was  and  atiU  is 
a  writ  &  manmaptime  capiendo  at  the  copnoon  kw  in 
ciidl  cases.  As  when  erroneous  judgment  h  given  be^ 
low,  this  writ  lies  to  keqp  a  man  out  of  prison,  srfiile 
he  prosecutes  his  writ  of  £ilse  judgment ;  so  if  a  nw^ 
brings  an  appeal  of  mayhem,  And  be  arrested  in  an  ior* 
feripr  co^rt  upon  process  friyolous  on  purpose^  to  hindier 
that  prosecution,  this  writ  lies ;  Fp  N^  B»  850.  k.  1.  fi^, 
272.  The  same  writ  might  also  have  been  issued  ai 
the  coinmon  law,  in  all  cases  where  a  m^n  was  arrested 
in  debt  or  trespass,  or  indicted  of  trespass  2^.  JV.  J?.251. 
b.  Jieg.  273*  a» ;  but  this  is  now  supplied  by  23  H.  6. 
cap.  9. 

<^  ]3.  And  in  som^  civil  cases  a  man  may  aune  iqlA 
Chancery  and  voluntarily  tender  bail,  and  shall  hav#  a 
writ  to  be  discharged  of  his  imprisonment.  As  where  ^ 
capias  upon  a  statute-merchant  sued  out  of  Chancery, 
and  the  cognispr  comes  and  shpws  how  he  has  paid  part 
and  has  a  release  for  the  restt  and  brings  bis  main- 
pernors irith  him  to  be  bound  body  for  body,  he  fihaU^ 
upon  that  manucaption  so  taken,  have  a  writ  to  be  di^ 
charged.    F.  N.  B.  251.  d.  Reg^  273.  a.  b. 

^^  14.  So  likewise  in  some  cases  which  lopklike  crimi** 
nal;  as;  if  a  ;i^  aceat  regnum  or  a  general  supplicavit  be 
awarded ;  if  the  party,  instead  of  putting  in  bail  before 
t}ie  sheriff  or  the  Justices^  will  come  into  the  Chancery 
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1818*       and  tender  bail,  which  is  tliere  accepted,  no  doubt  he 

-,  '    '  ■  ,      shall  be  discharged  by  writ  from  his  imprisonment;  for 

€aie.        in  all  these  and  the  like  cases  the  Chancery  works  upon 

itself,  and  does,  as  all  other  courts  may  do,  quicken  or 

atop  their  own  proceedings. 

^^  1 5.  But  then  the  question  is  reduced  to  this,  whether, 
by  the  ancient  common  law,  there  be  a  standing  power 
residing  in  Chancery  to  accept  bailable  cases,  and  to 
discharge  aU  imprisonments. 

"  16.  For  the  power  of  doing  it  by  the  writ  of  main- 
prize,  which  is  founded  on  W.  1.  c.  15.,  is  agreed  on  all 
hands  to  be  taken  away  by  28  Ed,  S.  c.  9. 

^^  1 7.  It  seems  not  reasonable  to  believe  that  any  such 
power  should  remain  in  Chancery,  either  by  common 
law  or  by  statute :  1st,  From  the  non-user  of  it  these 
800  years;  for  Richard  the  Second  b^an  his  reign  anno 
1377,  and  yet  no  precedent  of  it  is  offered  since  S  R,  2. 
2.  The  precedents  between  28  Ed.  S.  and  S  R.  2.,  are 
to  be  imputed  to  the  strong  current  of  former  practice, 
it  being  some  considerable  time  before  it  began  to  be 
understood  that  the  statute  of  Ed.  3.,  had  repealed  the 
writ  of  mainprize,  viz.  not  till  3^2.  3.  The  prece- 
dents before  that  time  are  for  the  most  part  such  as 
concern  indictments  for  felonies  and  great  offences. 
4.  The  case  of  P.  N.  B.  250.  f ,  where  a  man,  taken  by 
the  king's  commission,  and  upon  tender  of  bail  in  Chan- 
cery by  his  friends,  had  a  writ  of  mainprize,  is  of  the 
same  nature;  for  it  is  not  meant  of  a  commitment  by 
the  King,  but  by  commissioners  of  oyer  8f  terminer^  as 
appears  by  the  Registery27l.  a.  b.,  from  whence  tliat  case 
is  taken,  and  is  the  only  case  of  that  kind  which  is  ex- 
tant in  the  Register. 

^M  8 .  And  it  seems  less  reasonable,  if  such  a  power  there 
were,  that  it  should  extend  to  commitments  by  the  King 
in  council :  ] .  Because  if  the  writ  of  mainprize  desired 

be 
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be  founded  upon  the  statute  of  Westm.  l.'c.  15.,  then  it        1818. 
is  plain  the  statute  b^ns  with  persons  of  an  inferior    (^no^^i^xytg 
nature ;  pur  ceoque  viscounts  et  auters^  and  so  can  never         Case, 
extend  to  persons  of  a  higher  rank  and  order,  xnz.  lords 
of  the  council,  &c.    2.  If  the  writ  desired  be  founded 
upon  the  common  law,  or  upon  the  general  maxim,  that 
whenever  a  statute  gives  a  remedy,  there  the  Chancery 
ought  to  frame  a  writ  upon  it,  then  it  must  be  observed 
that  it  was  never  yet  so  practised,  though  there  have 
been  very  frequent  occasions  for  it*     6  Jac.  B,  R,    Cro. 
219,  Addis'  case,  committed  by  the  Lord  Chancellor  for 
certain  matters  concerning  the  King ;  and  again  4  Car.  1  • 
Cro.  238,  Chambers^  case,  who  was  committed  by  the 
council  in  the  long  vacation,  yet  no  attempt  to  get  out 
by  writ  of  mainprize,  though  several  petitions  were  un- 
successful; and  long  before,  viz,  P.  9  Eliz.,  Rich.  Constat 
bUj  committed  to  the  Tower  per  dominos  privati  consilii, 
never  asked  a  writ  of  mainprize,  nor  could  be  bailed  till 
he  brought  his  habeas  corpus.      So  Hilaryj  40  Eliz.^ 
Edward  Harcotj  committed  per  dominos  privali  consilii, 
never  attempted  to  get  out  any  otherwise  than  by  habeas 
corpus^  vide  Sir  Fra.  Moor,   813.  pi.  32. (a);  and  the 
twelve  precedents  cited  by  Mr.  Selden  (at  the  confer- 
ence in  the  Painted  Chamber)  (&),  when  persons  com- 
mitted by  the  privy  council  were  bailed  upon  habeas 
corptts  brought,  do  all  prove  that  a  writ  of  mainprize 
was  not  then  dreamed  of  or  thought  practicable.     Of 
these  the  fourth  and  fiflh  were  in  the  time  of  Queen 
Mary  ;  the  sixth,  seventh,  eighth,  ninth,  and  tenth,  in 
time  of  Queen  Elizabeth ;  the  eleventh  and  twelfth  in 
time  of  King  JameSj  but  the  first  was  in  18  Ed.  3.,  upon 
a  commitment  by  the  King  under  his  great  seal  to  the 

(a)  Probably  839.  j>l  182.  {b)    3  HoweW^  State  Trials, 
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1818.  TomTf  wh^n  the  writ  pf  mainpri^Q  vajs  ppdoubtedly  in 
C^wiir'a  ^^^  '"^^  niigUt  have  bf»eo  had  m  Chancery  if  the  law 
Cm-  bad  extendi  it  to  such  cpounitments ;  but  thie^re  the 
boilxpeut  was  upon  a  return  into  jS.  B.^  wbiab  may  serve 
to  answer  the  pfiecedent  of )  1  ^«  3.  m.  S8»  cited  before. 
3,  If  a  man  be  imprisoned  by  command  of  the  Kin|^ 
suppose  the  command  unlawAil^  yet  he  eaimot  be  da* 
Uvered  by  a  writ  de  homine  replegiando;  but  justice  sboU 
be  done  by  the  superior  co^rts  upon  a  habeas  corpus* 
2  Inst,  187*  How  vain  were  this  law,  if  he  might  gfit 
out  by  mainprize  in  the  qieafitime  1  4*  For  mainpriM 
is  a  greater  Ubcrty  than  bail :  he  that  is  bailed  is  still  in 
the  ciistody  of  his  bail;  but  he  that  is  mainprized  is  ab-* 
solutely  at  large ;  again,  bail  in  criminal  cases,  is  an  un^ 
dertaking  body  for  body,  aqd  i^  civil  pases  is  an  under- 
tfdqng  to  pay  the  condemnation;  but  mainprize  is  no 
more  than  an  undertaking  in  a  sum  certain;  see  S3  & 
$eE.  JF.  Maitqnize,  }2, 13.  orgifThab.corp.  69.  66.69. 
5.  The  statute  17  Car.  1.  cap.  14.  (a)  enacts,  that  the 
judges  of  the  C.  J^«  as  well  as  tb^  Sf  Jt.  may  grant  ha^ 
beas  corpus,  that  the  prisoner  shall  be  bailed  or  re^* 
manded  within  three  days  after  t)u&  return,  otherwise 
the  Judge  shell  forfeit  tr^e  damages :  in  this  great  zeal 
for  public  liberty,  how  was  it  possible  Uiey  should  for- 
got to  require  the  Chancellor  also  to  make  speedy  de-^ 
liverance  in  vacation,  by  w^it  of  mainprize,  if  any  such 
power  had  been  in  him?  6.  When  the  writ  of  main- 
prize  did  lie,  the  body  of  the  writ  always  supposed 
that  hail  had  been  first  refused  bdlpw ;  no  man  was  to 
come  into  the  Chancery  per  saltuniy  and  turn  this  Court 
int^  a  court  of  gaol-4elivery.  7.  In  all  dbe  debates  in 
parliapieat  touching  personal  liberty,  no  man  ever  men- 
tioned this  way  of  coming  out ;  not  Noy^  nor  Selden^  nor 

(a)  16  Car,  1.  c.  10, 

any 
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any  who  argued  the  habeas  corpus  case ;  nay,  my  Lord 
Coke^  who  strained  a  point  so  far  as  to  hold  that  a  ha- 
beas corpus  might  be  had  in  Chancery  in  the  vacation, 
never  stirred  this  point,  whidi  surely  he  would  not 
have  overseen  ;  and  2  Inst.  190.,  holds  the  contrary,  and 
the  writ  of  raainprize  to  be  repealed*  6.  If  this  coitrie 
may  be  taken  in  Chancery,  it  may  as  well  be  in  tenn 
time  as  in  vacation,  and  then  to  what  purpose  were  all 
these  contentions  these  last  sixty  years,  about  the  right 
and  remedy  of  habeas  corpus^  if  the  remedy  by  main- 
prisEe  in  Chancery  were  still  extant,  bf  that  is  nmch  the 
better  of  the  two  ?'  {a) 


1818. 


Cbowley's 
Case. 


(ja)'*  Nota^  the  statute  of  5  IT.  4.  there  is  always  a  clause,  n  A.  B, 
e.  10.  mmcu.  That  nooe  be  in*  ogpiug  et  detentui  im  gaolo  pro 
j^soned  by  any  justice  of  peace  morte  C,  D.  et  non  per  aUquod 
but  in  the  county  gaol,  to  the  tpeciale  mandatum  nostrum,  tune 
end  they  might  hare  their  trial  deliberttU^  Jj^e, ;  which  ezoeptioo 
■t  the  next  gaol  delivery,  or  res-  shows  that  with  such  as  were 
sioDs  of  the  peace ;  so  not  ex-  committed  per  tpeciale  mando' 
tended  to  imprisonment  by  supe-  turn,  the  gaol-delivery  justices 
rior  judges;  but  2  Intt.  43.  con^  had  nothing  to  do.  Etnoia,  the 
trm,  some  say  it  extends  to  all  statute  6  I£,4,  c.  10.  cannot  ex- 
other  judges  and  justices,  for  two  tend  to  all  imprisonments,  for  it 
reasons:  1.  Quia  act  declaratory:  saves  to  the  lords  and  others 
S.  Quia  ratio  legit  ett  generalit :  who  have  gaols,  their  franchises. 
Kota,  he  does  not  say  it  is  his  9  Co,  119.,  Sanchar*s  case;  and 
own  opinion;  el  nota  ibidem,  the  preamble  shows  the  griev- 
he  mentions  the  writ  de  bono  et  ance,  viz.  that  constables  of  cas- 
malo,  which  was  a  writ  that  lay  ties  being  justices  of  peace,  used 
to  the  justices  of  gaol-delivery,  to  imprison  men  in  their  castles; 
to  command  them  to  deliver  the  so  (his  statute  aot  meant  of  all 
gaol  of  A,  B.;   in  which  writ  kind  of  imprisonment." 
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Rolls. 

June  29.  WALTER  V.  HODGE. 

Jtffyl.6.Sl. 

A  gift  by  a    fYlHE  decree  in  this  cause,  dated  the  14th  of  May^ 

tifedthe^'r  i?  ^  ®  ^  ^»  declared  that  the  will  of  R.  P.  Hodge  ought 

a  domtio  mof  to  be  established,  and  the  trusts  thereof  carried  into 
a  dofuuio  inter  execution,  and  directed  a  reference  to  the  Master  to  take 
vivos  u>  her  ijjg  usual  account  of  the  testator's  personal  estate  not 
m^be  es- '  specifically  bequeathed,  against  the  Defendants,  Martha 
^d^^  be.     ^^S^*  Edward  Dadley^  and  Thomas  Hudson,  his  exe- 

yond  suspi-'      cutrix  and  executors. 

cion:  a  claim 

of  that  nature 

Dttatived.  An  order  of  the  22d  of  March,  1817,  on  the  appli- 

A    A    C      A 

antby  her  cation  of  the  Defendant  Martha  Hodge,  directed  that 
answer  having  the  Master  should  be  at  liberty  to  make  a  separate 
from  her\^s-   report  at  her  expense,  as  to  the  personal  estate  of  the 

band  as  an       testator,  possessed  by  her. 
absolute  c/ofia- 

tw  inter  wooi 

to  her  separate  gy  ^jg  separate  report  of  the  8th  of  May,  1817,  the 
evidence  can  Master  charged  the  Defendant  Martha  Hodge,  with 
«t.wSu*.r  '«»ipt«  to  *«  «°0"°'  o*"«37i.  18s.  Id. 

a  donatio  mor» 

guttre.  '  ^^  ^^^  report  the  Plaintiff*  excepted,  on  the  ground 

that  the  Master  had  not  charged  the  Defendant  Martha 
Hodge,  witli  the  sum  of  600/.,  being  the  amount  of 
sundry  bank-notes  belonging  to  the  testator  at  the  time 
of  his  decease,  and  possessed  by  her. 

The  evidence  on  the  subject  of  the  exception,  con- 
sisted of  tlie  answer  of  Martha  Hodge  to  the  original 
bill,  and  the  deposition  of  Alice  Masoru 

By  her  answer  the  Defendant  stated,  that  the  testator, 
some  short  time  before  his  death,  gave  to  her  a  book 

containing 
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containing  bank*notes  to  the  amount,  in  the  whole,  of 
600/.  or  thereabout,  but  she  could  not  recollect  the 
exact  amount ;  and  the  testator  at  the  time  he  gave  the 
bank-notes  to  the  Defendant,  informed  her  they  were  for 
her  own  private  use,  and  that  he  gave  them  to  her  to  be 
at  her  own  disposal,  or  used  expressions  to  that  effect : 
the  answer  also  stated,  that  during  the  life-time  of  the 
testator  the  Defendant  expended  in  various  ways  some 
part  of  the  bank-notes,  and  at  the  time  of  his  death  some 
of  them  remained  in  her  possession ;  and  that  she  con- 
sidered such  bank-notes  as  her  own  separate  proper^, 
and  expended  them  for  her  own  private  use,  and  was 
wholly  ignorant  that  they  legally  were  the  property  of 
the  testator  at  the  time  of  his  death. 


1818. 


Alice  Masotiy  the  niece  of  Martha  Hodge,  deposed, 
that  she,  being  upon  a  visit  at  the  house  of  the  testator, 
about  eleven  days  prior  to  his  death,  saw  him  take  out 
of  his  coat-pocket,  and  deliver  into  the  hands  of  the  De- 
fendant Martha  Hodge,  a  black  leather  note-case,  con- 
taining some  Bank  of  England  notes,  but  the  amount 
thereof  she  did  not  know;  that  the  testator,  when 
he  so  delivered  the  note-case,  and  Bank  of  England 
notes,  told  Martha  Hodge,  in  the  hearing  of  the  wit- 
ness, that  if  any  thing  should  happen  to  him,  the  con- 
tents of  the  note-case  were  hers,  or  expressed  himself 
to  that  effect;  that  she  could  depose  that  the  contents 
of  the  note-case  consisted  of  Bank  o{  England  notes,  by 
reason  that  upbn  Martha  Hodge  opening  the  note-case, 
almost  immediately  afterwards,  to  put  in  other  Bank  of 
England  notes,  the  witness  saw  some  Bank  of  England 
notes  in  the  note-case;  that  the  testator,  on  the  day  on 
which  he  delivered  the  note-case,  and  the  first^mentioned 
Bank  o(  England  notes,  to  Martha  Hodge,  had  been  to 
the  Bank  of  England  for  the  purpose  of  selling  out,  and 

the 
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1818.       the  witness  believed  that  he  did  sell  out,  some  part  of 
his  property  in  the  public  funds ;  and  it  being  then  a 
t,  rainy  day,  and  tli^  testntor  being  wet  with  the  rain,  he  took 

HoAok.       jjjg  ^jQ^i  ^  j^jj J  delivered  it  to  the  witness,  immediately 

after  he  had  delivered  the  notfe-case,  and  first-mentioned 
Bank  o{  England  notes,  to  the  Defendant  Martha  Hodge  f 
that  instantly  after  he  had  so  delivered  his  coat  to  the 
witnessi  he  took  some  Bank  of  England  notes,  but  the 
amouilt  thereof  she  did  not  know,  out  of  his  said  coat 
pocket,  and  delivered  the  same  to  the  defendant  Martha 
Hodge^  at  the  same  time  sajring  to  her,  in  the  hearing 
of  the  witness,  "  These,"  (meaning  the  Bank  of  England 
notes,)  **  are  to  be  yours  also,'^  or  expressed  himself 
to  that  or  the  like  effect ;  and  the  Defendant  Martha 
Hodge  thereupon,  in  the  presence  of  the  witness,  opened 
the  note-ca^e,  and  put  the  Bank  of  England  notes 
therein.  The  witness  dso  stated,  that  the  testator  tvas 
not  at  the  time  when  he  so  delivered  the  note-case  and 
Bank  of  England  notes  to  the  Defendant  Martha  Hodge 
in  good  health,  but  was  then  and  for  some  time  previous 
theretd  had  been  in  an  indi£ferent  state  of  health ;  never- 
theless, as  appeared  to  the  witness,  and  as  she  believed, 
the  testatdr  was  in  his  perfect  senses  and  knew  what  he 
Was  doing,  and  was  not  from  illness,  or  any  other  cause, 
insensible,  or  incapable  of  distinguishing  what  he  did ; 
and  that  she  understood  from  the  expressions  ad- 
dressed by  the  testator  to  the  Defendant  Martha 
Hodge,  at  the  time  he  so  delivered  the  note-case  and 
the  Bank  of  England  notes  to  her,  that  he  intended 
that  the  Defendant  Martha  Hodge  should  keep  the  note- 
case, and  all  the  Bank  of  England  notes,  for  her  own 
use  in  case  of  his  death. 

Mr.  Hart  and  Mr.  Wingjfeld^  in  support  of  the  ex- 
ception.   There  is  no  evidence  that  the  gift  was  made 

in 
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in  contemplation  of  deaths  It  ift  therefore  a  mere  i^ 
naiio  inter  vivoSf  and  void  as  an  immediate  gift  by  a 
husband  to  his  wife  for  her  separate  use. 

Mr.  BeO^  Mr*  SkadaoeU^  and  Mr;  Girdlesltme,  for  the 
report.  — 

The  gift  is  a  donatio  mortis  causa.     Justinian  Inst, 
lib.  2.  tit.  7.    Bractonj  lib.  2.  c  26.  (a)      It  is  not  ne- 


itid. 


(a)  ^  Est  autem    inter   alias 
donationes  donatio  mortiB  causa, 
quae    morte    confirmatur,  cujus 
tr^  sunt  species,  unA  cum  quis 
nallo  pnesentis  mortis  periculi 
metu  contentur,  sed  sola  cogi- 
tatione  mortalitatis  donat:  alia, 
cum  quis   Imminente    p6riculo 
mortis  commotus,  ita  donat,  ut 
stadm  fiat  accipientis ;  tertia,  ut 
si  quis  commotus  periculo,  non 
dat  sic  ut  statim  fiat  accipient!^ 
led  tunc  demum,  eum  mors  fhertt 
insequuta.    £t  mortis  causa  do- 
natio potest  esse  multiplex,  ut 
si  quis  coniemplatione,  vel  sus- 
picione  mortis,  alicui  dat,  cujus 
modi  donationes  saepe  fiunt  ab 
segrotantibus,  vel  ab  eis  qui  in 
aciem  sunt  ituri,  vel  per  mare 
navigaturi,  Tel  periegre  profec- 
turi,  et   in   se  tacitam  habent 
Gonditionem,  ut  hujusmodi  do- 
nationes revocentur,  si  aegrotus 
conyaluertt,  si  miles  ab  ade  re- 
dierit,  d  nautA  a  navigadone, 
et  peregrinus  a  peregrinatione. 
£t  donationes  quae  sic  fiunt  prop- 
ter mortis  suspicionem,    morte 
testatoris    confirmantur,    et  sic 
fiunt,  ut  siquid  humanitus  con- 
tigerit  de  testatore,  habeat  is, 
cui  legatum  est,  I^gatum,  si  au- 
tem  convalescaty  retineat,    vel 


rehabeat  legatum,  vel  si   prius 
moriatur   ille  cui  legatum  est. 
£t  si  duo,  qui  sibi  invicem  mortis 
causa  douaverittt  pariter  deces- 
serint,    neutrius  lueres  repeCet, 
quia  neuter  alterum  supervizit 
Et  est  re  vera  talis  donatio  mor- 
tis causa,  cum  testator,  rem  le- 
gatam  st    ipsum  magis  habere 
voluerit,  quam  eum  cui  legata 
fuerit,  et  eum,   cui  legata  est, 
magis  quam  haeredem  suum.    Si 
autem  sic  donetur  mottis  causs, 
ut  nullo  casu  revocetur:  causa 
donandi,  mngis  est  quam  mords 
causa  donatio,  et  ideo  perinde 
haberi  debet,   sicut  alia  quaevis 
inter  vivos  donatio,  et  ideo  inter 
viros  et  uxores  non  valet.   .Mor- 
tis causa  donare  licet,  non  tantum 
infirms   v&letudinls   causa,  s^ 
periculi,  et  propinquee  mortis,  ab 
hoske  vel  a  predonibus»  vel  ob 
horoinis    potentis    crudelitatem, 
vel  odium,  aut  causa  navigadonis, 
vel    peregrinadonu   inuninente, 
Hut   si  quis  fuerit  per  insidiosa 
loca  iturus,  haec  enim  omnia  in- 
stans  periculum   demonstravit.** 
ibl.  60.  a.    This  passage  is  com- 
piled chiefly  fix>m  the  authorides 
in  the  Civil  Law.     Itut.  lib,  S. 
til.  7.    Dig.  Hb.  99.  tU.  6. 
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cessary  that  such  a  gift  should  be  made  in  extremis  i 
the  donor  died  on  the  eleventh  day  after  the  transaction, 
and  his  expression  ^^  in  case  any  thing  should  happen 
to  him,"  refers  the  gift  explicitly  to  the  probability  of 
his  approaching  decease.  Hill  v.  Chapman  (a),  Ward 
V.  Turner  (i). 


Jtdy  1. 


The  Master  of  the  Rolls. 

I  coUect  from  the  proceedings  in  this  case,  that  the 
Plaintiffi  were  not  able  to  prove  the  receipt  of  these 
notes  by  Mrs.  Hodge  except  from  her  answer,  and  were 
therefore  under  the  necessity  of  reading  it :  the  decree 
is  drawn  up  on  reading  the  answer.  All  the  passages 
which  it  contains,  therefore,  must  be  taken,  as  well  those 
in  her  favour,  as  those  against  her.  The  question  of 
the  validity  of  the  gift  depends  on  the  account  given  by 
the  Defendant  in  her  answer,  and  by  the  witness  Alice 
Masony  in  her  deposition.  There  is  no  other  material 
evidence. 


The  account  which  the  Defendant  has  given  is,  that 
it  was  an  absolute  gift  to  take  eflect  immediately :  not  a 
word  is  introduced  to  make  it  a  conditional  gift,  de- 
pending on  the  testator's  living  or  not  living,  and 
postponing  the  enjoyment  till  after  his  death.  It  is 
expressed  to  be  a  present  absolute  gift,  vesting  imme- 
diately, over  which  she  had  an  instant  right  of  disposition, 
and  of  which  she  did  in  part  dispose  during  the  life  of 
the  testator.  This  statement  in  the  answer  differs  ma- 
terially  from  the  deposition  of  Alice  Mason.     One  re- 


(a)  2  Bro.  C.  C  619. 


(5)  2Vei.A3\. 
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presents  the  whole  of  the  gift  to  consist  of  the  book 
containing 600/.,  as  one  entire  gift;  the  other  represents 
two  distinct  gifts,  with  an  interval,  during  which  the 
testator  took  off  his  great  coat,  and  afterwards  delivered 
notes  not  contained  in  any  book.  A  more  material 
variation  is,  that  Alice  Mason  introduces  words  which 
make  the  gift  conditional,  that  is,  ^^  in  case  any  thing 
should  happen  to  him ;"  qualifying  it  not  as  an  absolute 
gift  in  all  events,  but  only,  for  so  the  expression  must 
be  understood,  in  case  pf  his  death.  The  question  iSf 
whether  from  the  accounts  so  givcQ,  the  master^s  report 
has  drawn  the  right  conclusion  ? 


On  principle,  it  is  quite  clear,  that  a  claimant  in- 
sisting on  a  parol  gift  of  this  nature,  not  contained  in 
any  will  as  a  legacy,  must  establish  a  dear  and  satia- 
fiictory  case.  If  the  claim  rested  only  on  the  account 
given  by  Mrs.  Hodge,  it  is  an  absolute  gift  from  a  hu8« 
band  to  his  wife  during  coverture,  without  the  interpo« 
sidon  of  trustees ;  handing  over  property  which  she  was 
to  apply  to  her  separate  use,  and  which  she  considered 
herself  at  liberty  so  to  apply  inmiediately.  There  ia 
great  di£Sculty  in  establbhing  such  a  transaction. 


But  the  gift  is  claimed  as  a  donatio  mortis  causa ;  a 
daim  which  seems  to  be  advanced  subsequently  to  the 
answer;  for  that  contains  not  a  word  intimating  that 
the  wife  understood  the  gift  to  be  conditional,  which  is 
essential  to  a  gift  mortis  causa ;  but  on  the  contrary  she 
claims  it  as  an  absolute  gift,  and  accordingly  disposes 
of  some  part  of  it.  A  witness  has  however  been  exa* 
muied  in  the  cause,  and  one  difficulty  is,  whether  it  is 
competent  to  the  Defendant  to  prove  a  case  at  variance 
with  the  statement  in  her  answer?  The  conditional  gift 
described  in  the  deposition,  is  a  totally  different  case 

Vol,  II.  H  from 


^ 


1818. 


WAlTtll 

r. 

HO0GS. 


CASES  IN  CHANCERY. 

from  the  absolute  gift  claimed  in  the  pleadings.  In 
limine  therefore  occurs  the  difficulty  of  receiving  the 
evidence  of  Alice  Mason  without  a  basis  laid  for  it  in 
the  pleadings.  How  that  can  be  permitted  I  do  not 
immediately  see.  But  what  is  the  account  which  she 
has  given?  Her  evidence,  if  taken  alone,  cannot  possibly 
sustain  this  claim.  She  proves  only  tlie  delivery  of 
some  notes,  she  knows  not  the  amount;  she  says  there 
were  two  separate  and  distinct  gifts.  Supposing  the 
second  gift  postponed  the  right  to  the  notes  till  the  event 
of  death,  and  gave  it  only  in  that  event,  the  question 
would  be  whether  this  falls  within  the  authorities  on 
the  subject  of  donations  mortis  causa. 


I  have  looked  through  the  cases  on*  that  subject,  which 
are  not  numerous.  That  which  approaches  nearest  to 
the  present  is  Lawson  v.  Lawson  {a) ;  and  the  next  is 
MUkr  v»  Miller,  {b)  That  part  of  the  decision  in  LatD-- 
son  V.  Lawson^  on  which  Xiord  Hardwicke  has  re- 
marked (c)  that  he  felt  some  difficulty  in  understanding 
it,  is  explained  by  a  reference  to  the  registrar's  book,  in 
the  subsequent  case  of  Tait  v.  Hilbert.  (d)  The  whole 
doctrine  on  the  subject  of  donations  mortis  causa  has 
been  discussed  by  Lord  Hardwicke  in  Ward  v.  Turner [e)\ 
in  which  he  determined  that  the  subject  of  the  gift 
must  be  delivered  by  the  donor;  saying,  that  was 
what  distinguished  it  from  a  legacy,  which  is  deli- 
vered by  the  representative.  In  the  next  place,  the 
gift  must  be  conditional;  that  is,  depending  on  the  event 
of  death.  The  three  sorts  of  donations  mortis  causa^ 
and  the  difficulties  concerning  the  definition,  are  com- 
pletely explained  in  Tait  v.  Hilbert^  by  Lord  Ijai^Ii-^ 


(fl)  IP.  H^.  441. 

(i)  3  P.  W.  zs^. 

(c)  2  Fff.  441. 


(rf)  2  r«.jun.  120. 
(r)  2  r«.43l. 
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borougi,  who  examined  the  civil  law^  and  gives  the  trae 
definition,  (a) 

Many  conditions,  you  observe,  accompany  donations 
mortis  causa;  if  the  donor  recovers,  if  he  repents  his 
gift,  if  the  donee  dies  before  him :  the  property  is  not 
vested  absolutely  till  after  death.  The  Lord  Chancellor 
negatived  the  claim  in  that  case,  considering  it  as  a  gift 
to  take  effect  immediately,  and  therefore  not  a  conditional 
donation  mortis  causa. 


W 


1818. 


It  becomes  the  Court  to  recollect  the  principles  stated 
by  Lord  Hardwicke  in  Ward  v.  Turner  (J),  who  laments 
that  the  statute  of  frauds,  which  imposes  rigorous  re- 
strictions on  nuncupative  wills,  had  not  abolished  gifts 
of  this  nature ;  to  consider  to  what  perjury  such  gifts 
may  afford  occasion,  and  how  nearly  they  amount  to  an 
evasion  of  the  statutory  precautions  against  nuncupative 
wiUs.  It  is  quite  evident  that  if  too  much  facility  is 
afforded  to  donations  mortis  causa^  a  door  is  opened  to 
elude  the  statute.  Lord  Hardwicke  seems  to  think  one 
witness  not  sufficient,  remarking  that  the  Roman  law 
required  five  witnesses  (c);  afterwards  he  says,  if  the  case 
depended  at  all  on  the  question  of  fact,  he  should  not 
venture  to  determine  it,  but  send  it  to  an  issue.  In  the 
result  he  decided  not  on  the  fact  but  on  the  law,  beiilg 
quite  clear  that  there  was  not  a  sufficient  delivery. 

Hill  V.  Chapman  {d)  has  not  carried  the  doctrine  fiur- 
ther :  The  Lord  Chancellor  there  acted  upon  the  report 
of  the  Master  as  to  the  &ct,  concerning  which  there 

(fl)  The  Mailer  o^  the  RoUs  {h)  2  Ve8.431. 

here  read  sereral  passages  from  (c)  An  innoTation  otJuUmkn. 

the  judgment.    2  Kej.  jun.  1 19.9  Cod.  lib,  a.  tU.59,  L  4. 

120.  (d)  2Bro.  C.C.612. 
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seems  not  to  have  been  any  doubt,  and  the  law  fol- 
lowed. To  prove  the  fact  the  authorities  appear  not  to 
require  a  plurality  of  witnesses,  but  only  that  the  proof 
be  satisfactory ;  nor  is  it  necessary  that  the  donation 
should  be  in  the  last  illness;  it  is  sufficient  if  made 
in  contemplation  of  death,  and  on  the  conditions  stated. 

To  apply  these  doctrines  to  the  present  case.  It  is 
evident  that,  as  stated  by  the  Defendant  in  her  answer,  the 
gifl  possesses  none  of  the  essential  requisites  of  a  donation 
tnortis  causa.  It  had  no  reference  to  death ;  certainly 
it  is  not  necessary  that  there  should  be  in  words  a  re- 
ference to  death,  circumstances  may  supply  it ;  as  when 
a  man,  an  hour  before  his  decease,  made  a  gifl  the 
better  to  provide  for  his  wife :  but  here  a  person  who 
had  been  in  a  situation  to  sell  stock,  returning  without 
being  visited  by  any  iUness  at  that  time,  takes  bank- 
notes out  of  his  pocket,  and  gives  them  to  his  wife, 
for  her  own  use.  What  is  there  to  render  this  a  do- 
nation mortis  causa  ?  Not  a  single  circumstance  which 
characterises  these  gifls^  except  the  traditioj  occurs  in 
this  account 

The  deposition  oi  Alice  Mason  is  too  vague  to  prove 
any  thing,  stating  no  amount,  but  only  the  delivery  of 
some  notes  inclosed  in  a  case.  It  describes,  indeed, 
a  conditional  gifl,  but  wants  a  fixed  quantum ;  and  it 
differs  in  material  circumstances  from  the  Defendant's 
statement  All  the  minutiss  of  such  transactions  are  to 
be  examined;  the  effect  depends  on  every  word  and 
minute  act 


In  such  a  case,  which  as  a  precedent  requires  much 
caution,  I  cannot  say  that  I  am  satisfied  that  the  party 
has  properly  established  her  claim.     The  utmost  would 
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be,  what  was  suggested  by  Lord  Hardwicle,  and  done 
in  Blount  v.  Burrow  (a),  to  send  it  to  a  jury.  But  my 
diflBculty  is,  whether  I  ought  to  receive  the  evidence, 
considering  what  was  put  in  issue  by  the  answer  ?  I 
cannot  overcome  that.  As  diat  point  however  was  not 
spoken  to,  I  will  not  preclude  the  Bar  from  an  oppor- 
tunity of  urging  what  further  occurs.  It  seems  to  me 
that  if  that  objection  cannot  be  removed,  the  exception 
must  be  allowed.  (&) 

On 


1818. 


(a)  4  Bro.  C.  C.  72.   1  Ves. 
juiu  546. 

(b)  To  constitute  a  donatio 
mortis  eatua,  or  gift  in  con- 
templation of  death,  the  trans- 
action must  first  possess  the 
requisites  of  a  gift.  '<  By  the 
law  of  England,  in  order  to 
transfer  property  by  gift,  there 
must  either  be  a  deed  or  in- 
strument of  gift,  or  an  actual 
delivery  of  the  thing  to  the 
donee."  Irons  v.  Snudlpiece, 
2  Bam.  Sf  Aid.  552.  Hooper 
V.  Goodwin,  ante,  vol.  i.  p.  485. 
A  donatio  mortis  causa  there- 
fore requires  delivery;  and  the 
greater  part  of  the  cases  have 
occurred  on  the  question,  what 
constitutes  a  sufficient  deli- 
very? Drur^  V.  Smith,  1  P.  fV. 
404.  iMtvson  V.  Lavoson, 
1  P.  ^.441.  2  Ves.jun.  120. 
121.  Miller  v.  Miller,  3  P.  fV. 
356.  Hedges  v.  Hedges,  Prec 
in  Cha.  269.  GUb.  Rep.  in  Eg. 
12.  Hill  V.  Chapman,  2  Bro. 
C^  C.  612.  fVard.  v.  Turner, 
i  Ves.  4Sl.    Jones  V.  Sdby, 

H 


Prec.  in  Cha.  300.  Hassd  v. 
Tynte,  Amb.  318.  Smith  v. 
Smith,  2  Str.  955.  Blount  v. 
Burroto,  4  Bro.  C.  C.   72, 

1  Ves.  jun.  546.  Tate  v.  HO- 
bert,  4  Bro.  C.  C.  286.  2  Ves. 
jun.  111.  Hawkins  v.  Blewittp 

2  Esp.  663.  ShanUy  v.  Har^^ 
vey,  2  Eden,  126.  Bunn  v. 
Markham,  7  Taunt.  224. 
Gardner  v.  Parker,  S  Madd. 
184.,  and  see  Johnson  v. 
Smith,  1  Fef.314. 

Thus,  money  in  the  public 
funds  will  not  pass  by  parol 
expressions  of  gift  in  contem- 
plation of  death,  accompanied 
with  delivery  of  the  receipts 
for  the  price  of  the  stock ; 
Ward  v.  Turner,  2  Ves.  431  •, 
but  expressions  of  gift  and 
delivery  of  a  bond,  constitute 
a  valid  donation.  Snellgrave 
V.  Bailey,  3  Atk.  214.  Gardner 
V  Parker,  3  Madd.  184. 

The  peculiar  inducement 
and  circumstances  of  the  gift^ 
annex  to  it  certain  qualifica- 
tions, which  may  be  in  general 
8  compre- 
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Waltkb 

HODOE. 
Julif6, 


On  this  day  the  question  was  argued  whether  the 
transaction  amounted  to  an  immediate  gift  by  the  hus- 
band to  the  separate  use  of  his  wife. 

Mr.  Belh 


comprehended  within  the  de- 
scription of  the  incidents  of  a 
legacy,  to  which  the  gift  is 
maalogous.  Dig.  lib.  39.  tit*  6. 
/.  15. 37.    3  P.  W.  357. 

it  is  revocable  therefore  by 
the  donor,  Dig>  lib.  39.  tit.  6. 
/.  167*,  and  revoked  by  the 
death  of  the  donee  during  his 
l|fe,  Dig.  lib.  39.  tit.  6.  /.  28., 
and  subject  to  the  claims  of 
creditors.   Dig.  lib.  35.  tit.  2. 
i.  66.  (.  1.  Dig.  Kb.  39.  tU.  6. 
l.n.  Sfn&hy.Casen,lP.fF. 
f06.     Tate  v .  Hilbert,  4  Bro. 
e.  C.  293.     1  Ves.  jun.  120. ; 
but  on  the  death  of  the  donor 
the  property  vests  absolutely 
in  the  donee ;  and  no  probate 
Is  required,  nor  is  it  the  sub- 
ject of  ecclesiastical  jurisdic- 
tion.    Ashton  V.  Darvsotif  Sel. 
€a.  in  Cha.  14.     Latvson  v. 
Lamon,  I  P.  TV.  441.  MiOer 
r.  Miller,  S  P.  W.S56.  Ward 
V.  Turnery  2  Ves.  440.  Thamp- 
eon  y.  Hodgson,  2  Str.  777. 

The  following  description 
wen  explains  the  nature  of 
these  gifts:  a  donatio  mortis 
causa,  *^  is  where  a  man  Hes 
in  extremity,  or  being  sur- 
prised with  sickness,  and  not 
having  an  opportunity  of 
makilsg  \As  wfff,  but  lest  he 


should  die  before  he  could 
make  it,  he  gives  with  his  own 
hands  his  goods  to  his  friends 
about  him ;  this,  if  he  dies, 
shall  operate  as  a  legacy ;  but 
if  he  recovers,  then  does  the 
property  thereof  revert  to 
him."  Lord  Cotvper,  Prec.  in 
Cha.  269.  2^0.  Gilb.Rep.in 
Equity,  13.;  and  see  Thorold 
V.  Thorold.     1  Phill.  1. 

The  genuine  definition  of 
donatio  mortis  causa,  in  the 
civil  law,  from  which  both 
the  doctrine  and  the  deno- 
mination  are  borrowed,  may 
be  found  in  the  Institute.  Inst, 
lib.  ii.  iit.  7.  cited  by  Lord 
Loughborough,  2  Ves.  119, 
120. 

The  subject  has  been  per- 
plexed by  an  inaccurate  enu- 
meration imputed  to  an  ancient 
jurist.  "  Julianus  libro  septi- 
modecimo^  Digestorum  tres 
esse  species  mortis  causa  dona- 
tionum  ait :  Unam,  cum  quis 
nullo  prsesentis  periculi  metu 
conterritus,  sed  sola  cogita- 
tionejnortalitatisdonat.  Aliam 
esse  speciem  mortis  causa  do- 
nationum  ait,  cum  quis  immi- 
nente  periculo  commotus,  ita 
donat,  ut  statim  fiat  accipien- 
thr.    Tertium  genus  esse  do- 

.  nationis 
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Mr.  Bell,  Mr.  ShadweU,  and  Mr.  Girdlestonej  for 
Mrs.  Hodge,  insisted  that  a  wife  may  take  from  the  gift 
of  her  husband,  property  to  her  separate  uise,  without 
the  interposition  of  trustees;  and  thit  in  this  case 
the  delivery  of  the  notes  manifested  an  intention  in 
the  deceased  to  divest  himself  of  all  interest  in  them, 
and  transfer  them  to  his  wife  for  her  own  exclusive 
benefit.  Maclean  v.  Longlands.  (a)  Or'aham  v.  Lon^ 
dondirry.  (A)  Lueas  v.  LAicas.  {c)  Sldnning  v.  Sij/le.  (d) 
Lee  V.  Prieaux.  (e) 


tftVs, 


Mr.  Haytj  and  Mr.  Wing  fields  opposed  the  claimi  oil 
grounds  fully  stated  in  the  judgment. 


nationis  ait»  si  quis  pericolo 
motus,  non  sic  det>  dt  statfoi 
fiat  accipientis :  sec  tunc  de- 
mum,  cum  mors  fuerit  inse- 
cuta."  Dig,  lib.  39.  tit.  6. 
/.  2.  SwinbuiTte,  who  tran- 
slates this  passage,  (which  is 
adopted  by  Bracton^  aiitCy 
p.  86.  D.)  remarks  that  the  first 
two  species  are  mere  dpnt^- 
tions  inter  vivos;  on  Wills, 
part  i.  s.  vii. :  and  the  inac- 
curacy has  been  censured  by 
the  Civilians ;  Dig.  lib.  36. 
tit.  6.  /.  27.  42.  It  18  the  last 
species  alone  which  derives 
any  peculiar  properties  from 
its  connection  with  the  pro- 
spect of  death.  The  whole 
question  is  very  ably  rcview- 


(fl)  5  Vet,  71. 
lb)  5  Aik,  393. 
(r)  1  Atk.  870. 


ed  by  Lord  ZjOUgHborougKl 
2  Fff.  jun.ll8-r-120.  Some 
pf  the  remarks  imputed  tQ 
Lord  Hardv^icke^  2  Ves.  f  39, 
440.  seem  deficient  in  pre* 
cisibb. 

Before  the  stillute  of  frauds, 
29  Cur.  2.  c.  S.  i.  19, 20, 2L» 
parol  Expressions  of  an  intenr 
tion  to  give  in  the  evei^t  ^f 
death,  even  though,  not  be- 
ing accompanied  by  delivery, 
insufficient  to  constitute  a 
donatio  mortis  caitsa^  might 
have  been  valid  as  a  nun* 
cupative  will.  The  earliest 
cases  in  our  courts  of  law  or 
equity,  on  the  subject  of 
these  donations  are  subse 
quent  to  that  act. 


(rf)  3  P.  W,  334. 
[e)  3Bro  C.C  381. 


H  4 


The 
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1818.  The  Master  of  the  Rolls. 

After  examining  the  cases  cited  on  the  last  argument, 
in  which  gifts  by  a  husband  to  his  wife  have  been 
established  in  this  Court,  I  am  not  able  to  satisfy  my- 
self that  I  ought  to  change  the  opinion  which  I  have 
already  pronounced.  Here  |s  no  sufficient  evidence  of 
gift;.  I  will  shortly  notice  the  authorities,  in  order  that 
it  may  be  dearly  understood,  that  in  negativing  this 
daim,  I  do  not  n^ative  the  proposition  that,  in  equi^, 
a  gift  by  a  husband  to  his  wife  may,  under  circum- 
stances, be  valid,  but  proceed  solely  on  the  insuffidency 
of  the  evidence. 

In  Maclean  v.  Longlands  (a),  the  Court  was  of  opi- 
nion, that  the  evidence  was  not  suffident  even  for  send- 
ing.the  question  to  an  issue;  but  if  no  gift  could  in  any 
circumstances  be  valid,  it  would  have  been  unnecessary 
to  inquire  into  evidence.  The  Master  of  the  Rolb 
there  states  the  general  doctrine  thus :  *^  The  only  point 
upon  which  I  entertain  any  doubt,  is  as  to  the  ^ft,  but 
I  do  not  think  there  is  sufficient  ground  to  direct  an 
issue.  Nothing  less  would  do  than  a  dear  irrevocable 
gift  dther  to  some  person  as  a  trustee,  or  by  some  clear 
and  distinct  act  of  his,  by  which  he  divested  himself  of 
his  propertjr,  and  engaged  to  hold  it  as  a  trustee  for 
the  separate  use  of  his  wife."  (a) 

Such  is  the  general  doctrine  stated  in  one  of  the  latest 
cases  on  this  subject:  I  forbear  to  advert  to  others 
which  determine  no  more  than  this,  that  a  wife  may 
in  this  Court  acquire  property  to  her  separate  use 
during  her  coverture,  and  that  her  husband  may  be 
a  trustee  for  her ;  as  in  the  instance  of  gifts  by  stran- 

(a)  5  Ves.  71 

gers, 
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gers,  of  which  Ijee  v.  Prieattx  (a),  is  an  example.  In 
Jjucas  y.  Lucas  (i),  Lord  Hardwicke  says,  *^  In  this 
court  gifts  between  husband  and  wife  have  often  been 
supported,  though  the  law  does  not  allow  the  proper^ 
to  pass."  (c)  On  another  occasion,  the  same  judge  re- 
fers more  particularly  to  the  case  of  the  ^'  Countess 
Cawper  before  Sir  Joseph  Jekyll^  in  which  several  trinkets 
were  given  her  by  Lord  Cawper  in  his  lifetime,  and  de- 
termined to  be  her  separate  estate."  {d) 

The  case  of  Slanning  v.  Style  {e)  arose  on  savings  of 
the  wife's  pin-money,  which  her  husband  had  borrowed ; 
and  the  Court  thought  that  by  the  permission  of  her 
husband,  she  had  acquired  it  to  her  separate  use,  and 
declared  her  a  creditor  on  his  assets. 

In  Rich  v.  CockeH  {f\  Lord  Eldon^  not  carrying  the 
doctrine  farther  than  the  preceding  authorities,  repre- 
E&ats  it  as  **  perfectly  setded,  that  a  husband  may  in 
this  Court  be  a  trustee  for  the  separate  use  of  his 
wife."  {g) 

The  cases  mentioned  in  the  former  argument,  certainly 
appear  to  have  proceeded  on  a  contrary  supposition. 
In  Miller  v.  Miller  (A),  Sir  Joseph  Jekyll  says,  ^^  The  gift 


1818. 


(a)  3Bro.C.C.3Bl. 

(b)  1  Atk.  270. 

(c)  I  Atk,  271. 
id)  5  Atk.  395. 
(e)  3  P.  W.  334. 
(/)  9  Vet.  369. 
ig)  9  Ves,  375. 

V.  Harvey^      1  P. 
Vem.  659. 
P.    IV.  316. 
Bwnb.   187. 
S  Atk.  558. 


See  Harvey 

W.  125.     2 

Bennet  v.  Davis,  2 

Rolfe  V.   Budder, 

Tyrrell  v.   Hope, 

Darley  v.  Darley^ 


3  Atk.  399.,  3  Bro.  C.  C.  383.  384. 
Damton  v.  Atkiruon,  5  T.  R.  434. 
Lamb  v.  MUnet,  5  Ves.  517. 
HarUey  v.  Hurle,  5  Vet.  545., 
IrS  Ves.  434.  Parker  v.  Brooke, 
9  Fici.  583.  Johnes  ?.  Lockhart, 
cited  1  Madd.  207.  corrected, 
3  .ifro.  (7.  C  ed.  j?^//.  383.  n. 
Adamson  v.  Armitage,  Coop.  283. 
JB^^r  paWe  i2ay,  1  ilfa(2(/.  199. 
{h)  3  -P.  >F.  356. 

of 
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of  600/.  contained  in  the  bank-notes  was  a  donatio  causa 
mortis,  which  operates  as  such  though  made  to  a  wile, 
for  it  is  in  nature  of  a  legacy;"  {a)  and  in  Lawson  v. 
Lawson  (i),  the  Master  of  the  Rolls  observed  that  "  the 
delivery  of  the  purse  was  good;  and  must  operate  as  a 
donatio  causa  rnortis,  ut  res  magis  valeat,  Sfc,  because 
otherwise  one  could  not  give  to  his  own  wife."  (c) 


It  is  unnecessary  to  cite  many  of  the  texts  which 
establish  that,  by  the  conmion  law,  a  husband  or  wife 
cannot  give  to  each  other  without  the  intervention  of 
trustees.  "  A  man,"  says  Littleton^  "  may  not  grant, 
nor  give,  his  tenements  to  his  wife,  during  the  cover- 
ture, for  that  his  wife  and  he  be  but  one  person  ii| 

the  law,  &c."  {d)      Upon   which   Lord   CoIc^s   com- 

*  

mentary  is,  "  This  opinion  is  clear,  for  by  no  con- 
veyance of  the  common  law,  a  man  could,  during  the 
coverture,  either  in  possession,  reversion,  or  remain- 
der, limit  an  estate  to  his  wife."  [e)  All  the  cases  in 
this  Court  proceed  on  the  ground  of  exceptions  intro- 
duced here ;  as  the  cases  of  paraphernalia,  trinkets,  or 
savings  of  pin-money.  In  the  single  case  of  1000/.  South 
Sea  annuities,  tranferred  by  the  husband  into  the  name 
of  his  wife  in  his  life-time,  the  Court  thought  that  so 
decisive  an  act,  as  amounted  to  an  agreement  by  the 
husband  that  the  property  should  become  hers.  {/) 
That  seems  to  come  under  the  description  stated  by  Lord 
Alvanley  {g) ;  it  is  an  act ;  a  clear  and  distinct  act,  by 
which  the  husband  divested  himself  of  his  property. 


.    The  single  question,  therefore,  in  applying  this  doc- 
trine to  a  particular  subject,  would  be,  whether  the 


{a)  ZP.  W.S57 

(b)  1  P.  W,  441. 

(c)  1  P.  W,  442. 
(</)  Sect.  168. 


(e)  Co,LiU.  112.  a. 

(/)  Lucas  V.  Lucas,  1  Atk,  270. 

(g)  5  Vet.  79. 

claimant 
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claimant  had  satisfactorily  established  a  clear  distinct        1818. 
act  of  the  husband,  by  which  he  divested  himself  of  the      ^^JJT^ 
property,  and  agreed  to  hold  it  as  trustee  for  his  wife  ?  p. 

In  this  case  the  claim,  as  Mrs.  Hodge  in  her  answer  Hodoe. 
states  it,  is  most  suspicious;  the  claim  of  a  widow, 
setting  up,  after  the  death  of  her  husband,  a  gift  by 
parol,  without  the  intervention  of  any  third  person. 
The  Cdurt  expects  satisfactory  evidence  of  an  act 
constituting  a  transfer  of  the  prc^erty,  and  sufficient 
transmutation  of  possession.  Here  the  possession  is  not 
changed,  the  possession  of  the  wife  is  the  possession  of 
the  husband.  It  would  be  a  considerable  question 
whether,  proposed  in  thfs  way,  without  any  distinct 
act,  such  a  claim  could  be  good ;  but  that  is  not  the 
point  here.  The  claim  is  distinctly  contradicted  by 
the  deposition  of  Alice  Mason,  who  was  present,  and 
states  that  it  was  not  an  immediate  absolute  gift,  but 
eiqjressly  limited  to  take  effect  only  in  case  of  any  thing 
happening  to  the  husband.  The  Defendant  and  the 
witness  directly  contradict  each  other,  one  stating  a 
ffh  absolute  and  immediate,  the  other  postponing  it  till 
death;  to  which  is  the  Court  to  give  credit?  Can  it 
be  said  that  here  is  that  satisfactory  evidence  which 
should  induce  the  Court,  as  a  precedent,  to  establish, 
after  the  death  of  the  husband,  a  gift  by  parol  in  his 
life  ?  I  cannot  say  that  the  gift  is  proved  to  my  satisfac- 
tion ;  and  the  exception  must  be  allowed. 


108 


CASES  IN  CHANCERY. 


1818. 


Jon.  15. 29. 
March  4. 
June  89. 

1819. 
Apnl  5. 6. 8. 

May  21. 
June  10. 
Augiut  5. 9. 
Nov.  13. 
Receiver  of 
rents  of  estates 
conveyed  to 
secure  an  an- 
nuity, dis- 
charged on 
acceptance  of 
the  price  of 
the  annuity 
with  interest, 
deducting  the 
past  pay- 
ments. 


DAVIS  V.  THE  DUKE  OF  MARLBOROUGH. 

riiHE  subsequent  proceedings  in  this  cause,  require  a 
"^  fuller  statement  of  the  annuity  deed  of  the  21st 
o?  Marchy  1811,  ilnder  which  the  Plaintiff  claimed,  than 
was  thought  necessary  on  the  former  application,  (re- 
ported ante.  Vol.  1.  p.  74,)  By  that  deed,  made  between 
the  Defendant  the  Duke  of  Marlborottghy  then  Marquess 
of  Bland/brdy  of  the  first  part,  the  Plaintiff  of  the  second 
part,  Bobert  Eden,  of  the  third  part,  and  Babert  Withy^ 
of  the  fourth  part,  after  reciting  the  acts  of  parliament, 
and  a  lease,  dated  the  21st  o(  December^  1808,.  by  which 
the  late  Duke  of  Marlborough  demised  to  the  present 
Duke,  the  manor  of  JVkite  Knights  in  Berkshire,  for 
twenty-one  years,  at  a  rent  of  six  shillings  and  eight 
pence,  without  impeachment  of  waste,  and  the  will 
o(  Sarah  Duchess  of  Marlborough,  dated  the  11th  of 
August,  1744,  whereby  she  bequeathed  Marlborough 
house,  of  which  she  was  then  in  possession,  under  a  lease 
from  ^e  Crown,  for  the  term  of  50  years,  in  trust, 
first  for  John  Speticer,  and  after  his  decease,  for  George 
late  Duke  of  Marlborough,  for  so  much  of  the  term 
as  he  should  live ;  and  afler  his  decease,  in  trust  for  such 
son  of  his  body  as  should  first  attain  the  age  of  21 
years,  his  executors,  &c.  and  the  testatrix  directed  her 
executors  to  renew  the  lease  as  often  as  there  should  be 
occasion  during  the  continuance  of  the  trust,  and  that 
such  renewed  leases  should  be  upon  the  same  trusts ; 
and  afier  reciting  that  she  was  possessed,  under  another 
lease  from  the  Crown,  of  certain  lands  adjoining  to  the 
said  mansion,  for  a  term  then  unexpired,  she  gave  the 
same  to  her  executors,  in  trust  for  the  owner  for  Uie  time 
being  of  the  mansion,  and  to  be  enjoyed  with  the  same; 
and,  further  reciting  that  the  leases  had,  since  the  death 

of 
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of  the  testatrix,  been  renewed  by  the  late  Duke  o(  Marl-'  1818. 
boroughy  by  letters  patent,  dated  the  6th  oljuncy  1785, 
for  the  terms  of  50  years,  and  3 1  years  respectively ; 
and  that  the  Marquess  of  Bland/ordy  as  eldest  son  The  Duke  of 
and  heir  apparent  of  the  late  Duke,  having  then,  many  boeougb. 
years  since,  attained  the  age  of  21  years,  would,  by 
virtue  of  the  acts  of  parliament,  upon  the  death  of  his 
&ther,  become  entided  to  the  manors,  mansions,  &c. 
therein  comprised,  and  also  to  the  pension  of  5000/., 
and  that  he  was,  by  virtue  of  the  will  and  letters  patent, 
absolutely  entitled  to  Marlborough  House,  subject  to 
the  life  interest  of  the  late  Duke ;  and  reciting  that  he 
had  agreed  with  the  Plaintiff  for  the  absolute  sale  to  him 
of  an  annuity  of  155/.,  during  the  term  of  99  years,  if 
the  Marquess  should  so  long  live,  for  the  price  of  999/., 
and  on  the  treaty  for  the  sale  of  the  annuity,  it  was  agreed 
that  all  costs  and  charges  of  preparing  and  perfecting  the 
securities  for  the  same,  and  for  enrolling  a  memorial 
thereof  should  be  paid  by  the  Marquess ;  and  that  in  pur- 
suance and  part  performance  of  the  agreement,  the  Plain- 
tiff had  that  day,  in  his  own  person,  paid  the  sum  of 
999/.  in  notes  of  the  Bank  of  England^  into  the  hands  of 
the  Marquess ;  and  that  in  pursuance  and  part  perform- 
ance of  the  agreement,  on  the  part  of  the  Marquess,  it 
was  intended  that  he  should,  immediately  after  the 
sealing  and  delivering  the  indenture,  execute  a  warrant, 
of  attorney  bearing  even  date  therewith,  to  confess  a 
judgment  against  him  in  the  Court  of  King's  Bench,  in  an 
action  of  debt,  at  the  suit  of  the  Plaintiff,  for  the  sum  of 
1998/.,  besides  costs  of  suit;  and  it  was  intended  and  agreed 
that  judgment  should  be  forthwith  entered  up  thereon 
accordingly;  it  was  witnessed.  That  in  consideration 
of  the  aforesaid  sum  of  999/.  the  Marquess  gi'anted  to  the 
Plaintiff  an  annuity  of  155/.  for  the  term  of  99  years,  to 
commence  from  the  day  before  the  date  of  the  deed,  if 
the  Marquess  should  so  long  live,  charged  upon  and  pay- 
able, 
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1818.  able,  after  the  decease  of  the  late  Duke,  out  of  the 
honor,  manor,  mansion,  lands,  hereditaments,  and  pre- 
mises comprised  in  the  acts  of  parliament  of  the  3d  and 
M^"  ^^^  years  of  Queen  Ann^  respectively,  and  the  pension 

BOBoooH.  of  5000/.,  and  to  be  thenceforth  charged  upon  and  pay- 
able out  of  the  manor,  mansion,  &c.  of  White  Knights^ 
comprised  in  the  lease  of  the  2 1  st  of  December^  1 808,  and 
subject  to  the  life  interest  of  the  late  Duke  therein,  to 
be  charged  upon  and  payable  out  of  Marlborough 
House,  and  the  appurtenances  comprised  in  the  will  of 
Sarah  Duchess  of  Marlborough ,-  to  be  payable  quarter- 
ly, the  first  quarterly  payu^ent  to  be  made  on  the  21st 
of  June  then  next,  and  a  proportional  part  in  case  of 
the  death  of  the  Marquess  on  any  other  than  a  day  of 
payment 

The  Marquess,  for  himself,  his  heirs,  executors,  and 
administrators,  granted  and  agreed  with  the  Plaintifi^ 
his  executors,  &c.  that  if  the  annuity  should  be  in  arrear 
for  twenty-one  days,  it  should  be  lawful  for  the  Plaintiff 
to  enter  into  and  distrain  upon  all  the  premises  charged 
with  the  annuity,  and  to  sell  and  dispose  of  the  dis- 
tresses there  taken,  or  otherwise  to  demean  therein 
according  to  law,  in  like  manner  as  in  distresses  taken 
for  rents  resei'ved  by  lease,  to  the  intent  that  the  Plain- 
tiff, his  executors,  &c.  might  be  fully  paid  and  satisfied  the 
annuity  so  in  arrear,  and  all  costs  and  expenses  occa- 
sioned by  the  non-payment;  and  also,  that  in  case  the 
annuity  should  be  in  arrear  for  thirty-one  days,  it 
should,  although  no  legal  demand  should  have  been 
made  thereof,  be  lawful  for  the  Plaintiff,  his  executors, 
&c.  to  enter  into,  and  hold,  all  the  premises  charged  with 
the  annuity,  and  to  receive  the  rents  and  profits  for  his 
own  use,  until  he  should,  therewith  or  otherwise,  be  fnlly 
paid  the  annuity  due  at  the  time  of  every  such  entry, 
and  which  should  afterwards  accrue  due  during  hi&  pos- 
session 
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session  of  the  premises,  together  with  all  costs  and        1818. 
expenses  which  he  should  sustain  by  reason  of  the  non-        ^T' 
payment   thereof,   such   possession  when   taken  to   be  v. 

without  impeachment  of  waste.  ^^%Um!^  ^^ 


Bomovoa. 


In  the  deed  were  inserted  covenants  by  the  Marquess 
with  the  Plaintiff,  for  the  pajrment  of  the  annuity ;  that 
he  would,  at  the  request  of  the  Plaintiff,  appear  in 
person,  as  often  as  there  should  be  occasion,  upon 
notice,  at  any  office  of  insurance,  or  to  any  underwriters 
within  the  cities  of  London  or  Westminster,  or  send 
notice  of  his  place  of  abode,  and  if  necessary,  certificates 
of  his  being  living,  and  of  the  state  of  his  health,  in 
order  that  the  Plaintiff  might  insure  the  Marquess's  life, 
for  any  sum  not  exceeding  999/. ;  and  that,  in  case  the 
Marquess  should  on  any  occasion  leave  this  kingdom,  or 
do  any  other  act  whereby  the  Plaintiff  should  be  put  to 
any  extra  expense  in  insuring  the  Marquess's  life,  he 
would  pay  to  the  Plaintiff  such  sums  as  should  be  de- 
frayed in  such  extra  insurance,  and  it  should  be  lawful 
for  the  Plaintiff  to  receive  such  sums  out  of  the  premises 
charged  with  the  annuity.  The  deed  contained  a  demise 
by  the  Marquess  for  securing  the  payment  of  the  annuity 
(at  the  appointment  of  the  Plaintiff,)  to  the  Defendant 
Eden,  of  the  manor  of  Woodstock,  Blenheim  House,  and 
all  the  premises  comprised  in  the  letters  patent  of  the  5th 
of  Men/,  in  the  ^-th  year  of  A?in,  to  hold  to  Eden,  his 
executors,  &c.  from  the  decease  of  the  late  Duke,  for  the 
term  of  500  years,  if  *the  Marquess  should  so  long  live; 
and  an  assignment  by  the  Marquess  to  Edefi,  his  exe- 
cutors, &c.  of  the  manor  of  White  Knights,  and  all  the 
premises  comprised  in  the  lease  of  the  2 1st  of  December, 
1808,  and  all  woods,  underwoods,  trees,  and  plantations 
then  standing  or  growing  thereon,  and  also  Marlborough 
House,  and  all  the  premises  comprised  in  the  will  of 
Sarah  Duchess  of  Marlborough,  to-  hold  the  premises 

comprised 
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1818.  comprised  in  the  lease  of  the  21st  oi  December^  1808, 
r\\*  for  the  residue  of  the  term  of  21  years,  subject  to  the 
V.  rent  and  to  eight  annuities ;  and  to  hold  Marlborough 

yij^gj^  House,  and  the  other  premises,  for  the  residue  of  the 
onouoH.      terms  of  50  years,  and  31  years,  then  unexpired,  and 

for  any  terms  which  might  be  created  by  any  renewed 

leases. 

It  was  declared  that  Eden,  his  executors,  &c.  should 
be  possessed  of  the  premises,  upon  trust,  to  permit 
the  Marquess  to  receive  tlie  rents  until  the  annuity 
should  be  in  arrear  by  the  space  of  50  days,  and  as 
often  as  it  should  be  in  arrear  for  that  time,  out  of 
the  rents  and  profits,  or  by  demising^  mortgaging,  or 
selling  the  premises,  or  any  of  them,  for  all  or  any 
part  of  the  several  terms  thereby  granted  and  assigned, 
then  subsisting,  or  which  might  be  created  by  any  re* 
newed  leases,  or  by  bringing  actions  against  the  tenants 
or  occupiers  of  the  premises,  for  the  recovery  of  the  rents 
and  profits  thereof,  or  by  felling  timber,  or  cutting  un- 
derwood, or  by  sale  of  fixtures  and  other  things  in  and 
about  the  premises,  or  by  more  than  one,  or  by  all,  of 
the  ways  and  means  aforesaid,  or  by  such  other  ways  or 
means  as  to  him  or  them  should  seem  meet,  to  raise 
such  sums  of  money  as  would  be  sufficient,  or  as  he  or 
they  should  think  proper  or  expedient  to  raise,  for  pay- 
'  ing  to  the  Plaintiff,  the  annuity  in  arrear,  and  all  costs 
and  expenses  which  the  Plaintiff  and  Eden,  or  either  of 
them,  might  sustain,  by  reason  of  the  non-payment 
thereof,  or  otherwise  in  the  execution  of  the  trusts ;  and 
to  pay  the  surplus  of  the  money  so  raised  to  the  Marquess. ' 
It  was  also  agreed  and  declared,  that  if  the  annuity 
should  be  in  arrear  by  the  space  of  three  calendar 
months,  (whether  or  not  payment  should  afterwards  be 
made  and  accepted  of  the  arrears  of  the  annuity,  before 
any  sale  or  mortgage  should  be  made  under  the  present  ' 

power,) 
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power,)  it  should  be  lawful  for  Eden^  his  executors,  &€•        1818. 
and  he  was  authorised  and  required,  in  case  the  same  ~\ 

should  be  directed  by  the  Plaintiff,  his  executors,  &c.  r. 

by  writmg,  absolutely  to  sell  and  dispose  of  all  the   '^%£^  ^^ 
manor,  mansion*houses,  and  other  premises  comprised      borough. 
in  the  terms  of  years  created  by  the  recited  lease  or 
letters  patent,  or  any  renewed  term  which  might  be 
created,    and  also  to  sell   and  dispose  of  the  timber 
and  underwood  growing  thereon,  and  the  fixtures  and 
other  things  in  and  about  fVhite  KnigkiSn  or  to  mortgage 
the  same  premises,  or  any  part  thereof,  tor  any  sums 
whatsoever,  and  that  it  should  be  lawful  for  Jiden,  his 
executors,  &c.  to  enter  into,  make,  and  execute,  all  such 
covenants,  contracts,  agreements,    assignments,   assur- 
ances, acts,  deeds,  matters  and  things,  which  he  should 
deem  reasonable;  and  that  all  such  contracts,  agree- 
ments, &c  which  should  be  entered  into  or  executed  by 
EdeUj  his  executors,  &c.  by  virtue  thereof,  should  and 
might  be  entered  into  and  executed,  either  with  or  with- 
out the  concurrence  of  the  Marquess,  his  executors,  &c. 
and  should,   whether  he  should  or  should   not  join 
therein,  or  assent  thereto,  be,  to  all  intents  and  purposes, 
completely  valid  and  effectual,  and  bind  him,  his  exe- 
cutors,  &c.  and  all  persons  claiming  under  or  in  trust 
for  him :  and  that  the  receipts  in  writing  of  Edeuj  his 
executors,   &c.  for  any  sums  payable  to  him   in  the 
execution  of  the  trusts,  should  be  good  and  effectual 
discharges  for  the  same ;  and  that  the  person  to  whom 
the  same   should  be  given,   should  not  afterwards  be 
accountable  for  any  loss,  misapplication,  or  non-appli- 
cation, or  be  in  any  wise  obliged  to  see  to  the  appli- 
cation, of  the  money. 

It  was  then  declared,  that  Eden^  his  executors,  &C4 
should  stand  possessed  of  the  money  raised  by  such 
sale  or  mortgage,  upon  trust,  first  to  pay  and  redeem  the 

Vol.  II.  I  eight 
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1818.        eight  prior  annuities  previously  recited,  and  to  pay  all 

!L  '^^        sums  dpe  to  persons  daiming  under  two  indentures  of 

V.  the  23d  of  Jult/y  1806,  and  the  1st  oijune^  1808  ;  and 

^*jl^j^       also  to  pay  and  satisfy  all  annuitants,  judgment  creditorsr 

soaovoB.      and  other  incumbrances  affecting  the  premises ;  and  out 

of  the    residue  to  reimburse  himself  the  costs  and 

expenses  to  be  incurred  in  the  execution  of  the  trusts^ 

and  invest  the  surplus  in  his  name,  in  the  purchase  of 

stock  or  public  Amds,  or  at  interest  on  govemm^it  or 

real  securities,  and  out  of  the  interest,  dividends^  and 

annual  produce,  or  the  principal,  in  case  such  interest^ 

dividends,  and  annual  produce,  should  be  insufficient^ 

to  pay  the  annuity  of  155^.,  and  all  arrears  and  iutura 

payments  thereof;  and  sufcgect  thereto^   should  stand 

possessed  of  the  trust-monies  in  trust  for  the  Marquess* 

The  Marquess  also  assigned  to  Eden  the  pension  of 
5000/.,  to  hold  fr<»n  the  decease  of  the  late  Duke,  for 
the  life  of  the  Marquess,  upon  trust,  to  secure  the  annuity 
of  155L ;  and  for  that  purpose  the  Marquess  appointed 
Eden  his  attorney,  to  demand  and  receive  the  pen- 
sion from  the  commissioners  of  the  post-office,  and 
to  use  all  other  means  for  the  recovery  of  the  same ;  and 
the  Marquess  and  Eden  appointed  Withy  their  receiver 
and  attorney,  to  collect  and  receive  the  rents  and  pro* 
fits  of  all  the  premises  thereby  demised  and  assigned, 
with  various  powers  and  a  salary,  upon  trust  to  secure 
the  annuity ;  but  it  was  provided  that  the  receiver  was 
not  to  act  unless  the  annuity  should  be  in  arrear  for 
six  calendar  months. 

The  deed  contained  covenants  by  the  Marquess,  that 
the  recited  lease  and  letters  patent  were  good  and 
subsisting ;  that  he  had  power  to  grant,  demise,  and 
assign,  the  estates,  with  the  timber,  and  the  pension;  and 
that  he  would,  at  bis  own  expense  on  the  request  of 

Ed€n, 
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EdiMf  eseeate  fiuthcr  ^asuranctts  of  the  estates,  Jttd  the 
limbeBv  underwood,  «ad  fixtores,  duriiig  the  residue  of 
IIm  terms  then  anexfiired,  andidso  foranyfiucthertamaip 
BOt  tascoBimg  SOO  yean,  which  the  Mmpqaeas  might,  by 
llie  Jenlh  of  Ae  late  3>iike  or  eifasrwise,  be  enabled  io 
grant  ^faereiii.  The  deed  contained  «  fitoviso  ^at  the 
Maiqaesi  «ii§iit  reparchasetltt  auniiity,on:gudngeeren 
dhyi*  nodn  itoike  Fhuntii^  4Hid  piqring  tbe^oreacs,  and 
aU  leTpeiiiiw  oocasionod  by  nan^^MyneBt,  and  Ae  sha 
of  I#9M.  15s. 


.  The  BMsmorud  ateted^  idiat  die  sim  ef  ^991^  the  oen^ 
iiidsratiiin.<>fths  aaiiity,  was  fiaid  to  the  Marquess,  ost 
ttf  wkidi  he  iasancdiatfiy  paid  the  costs  <£  prepaxing  and 
psafceting  the  several  aeouritiBs,  and  of  fHreparing  and 
enroling  «  inemonal«  pacauaat  to  an  agreement  made 
npen^dw  treaty  £r  the  pnsdiaae  of  the  annuity. 


^Hss  onier  pronoimced  on  the  motion  ^r  a  recei^«r 
tdbie -answer,  imported  anie^  volume  i  p.  74«,  was  ns 
fiUcMas :  ^^  His  Jjord^ip  doth  order  that  it  be  refisrred 
to  Mr.  Jeig^  <me,&c.  io  a{^int  a  proper  pecson  to  be 
Aaieifet  of  die  rents  and  profits  of  the  capital  mansicm^ 
house  called  BlmAeMiiUouse,  and  the  paiktcalledJIfaodi- 
sAatait  Barkf  and  all  other  the  estates  and  prennses  to  idw 
Deftndaat  dK  Duke  of  ibrlboroi^  belonging,  and 
fsntjoned  ■and  comprised  in  three  acts  of  parliament  in 
Ae  pkadings  mentioned,  of  the  3d  and  5th  years  of  the 
fe%n  of  her  late  Majesty  Queen  Annef  chapters  6,  Si 
»)d  4. ;  but  the  appointment  of  the  said  receiver  is  not 
to  afieot  prior  incifinbrancers  iq>on  die  said  estates  and 
pramisei,  vrho  may  think  proper  to  take  possession  <£ 
the  said  estates  and  premises,  by  virtue  of  die  saidsecu* 
rifeies  vespectrvidy ;  and  it  is  ordered  that  the  said  Master 
do  sIsdbBow  to  such  person,  so  to  be  appointed,  a  salary 
^Jus ^ara'aid  pains  diamin,  Jbe  fintgiving  aecarilf 

I  £  to 
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1818.        to' be  allowed  of  by  the  said  Master,  and  taken;  before 
Davis        ^  Master  extraordinary  in  the  country,  if  there  shall  be 
9*  occasion;  duly  and  annually  to  account  for  and  pay 

•MARt-  what  he  shall  so  receive,  as  this  Coiut  has  her^y  di- 
BORovGK.  rected,  and  shall  hereafter  direct ;  and  the  Defendant, 
the  Duke  of  Marlborough^  is  to  deliver  up  the  possession 
of  the  said  estates  and  premises  to  the  said  receiver,  but 
.  subject  as  hereinafter  mentioned;  and  the  tenants  of  the 
said  estates  and  premises  are  also  to  attorn  and  piay 
their  rents  in  arrear  and  growing  due  to  such  receiver, 
who  is  to  be  at  liberty  to  let  and  set  the  said  estates, 
with  the  approbation  of  the  said  Master,  as  there  shall 
be  occasion,  but  subject  also  as  hereinafter  mentioned; 
that  is  to  say,  that  this  order  is  not  to  afiect  or  ext^od 
to  the  rents  and  profits  of  any  part  of  the  said  estates 
and  premises,  to  which  any  person  or  persons  are 
entitled,  under  any  execution  or  executions  executed, 
nor  to  require  the  tenants  of  such  parts  of  the  said 
estates  and  premises  to  attorn,  nor  to  require  the  De- 
fendant the  Duke  of  Marlborough  to  deliver  possession 
of  any  part  of  the  said  estates  and  premises,  which  be 
may  hold  as  tenant  under  any  person  or  persons  .  claim- 
ing such  part  by  virtue  of  any  execution  or  executions 
executed ;  and  it  is  ordered  thai  the  said  Master  do  in*> 
quire  what  incumbrances  there  are  affecting  the  said 
estates  and  premises,  and  also  into  the  priorities  thereof 
respectively ;  for  the  better  discovery  whereof  the  par- 
ties are  to  produce  before  the  Master,  upon  oath,  all 
deeds,  &c^  and  to  be  examined  upon  interrogatories  as 
the  said  Master  shall  direct ;  and  it  is  ordered  that  the 
person  so  to  be  appointed  receiver  as  aforesaid,  do,  out 
of  the  rents  and  profits  so  to  be  received  by  him,  keep 
down  the  interest  and  payments  in  respect  of  the  said 
incumbrances,  according  to  their  priorities,  and  pay  the 
balances  thereof,  which  shall  be  fi*om  time  to  time  re- 
ported due  firom  him,  into  the  bank,  with  the  privityf  of 
the  accountant-general,  to  be  there  placed  to  the  credit 

of 


CASES  IN  CHANCERY. 


117 


of  this  cause,  subject  to  the  &rther  order  of  this  Court; 
and  his  Lordship  doth  not  think  fit  to  make  any  order 
as  to  the  appointment  of  a  receiver  of  the  pension  of 
5000/.  in  the  pleadings  mentioned."  5th  March^  1818. 
Reg.  Lib.  A.  1817,  fol.  873. 


1818. 


Davis 

V 

The  Duke  of 
Maai> 

BOBOUGH. 


By  amendment  under  an  order  dated  the  ?th  of 
Marchy  1818,  the  judgment  creditors  were  made  defend-, 
ants.     The  amended  bill  prayed  an  account  of  the  ar- 
rears of  the  annuity  ;  ^at  the  amount  might  be  raised, 
and  the  future  payments  secured,  by  sale  or  mortgage 
of  the  estates  and  premises  comprised  in  the  indenture 
of  21st  March  18 11,  for  the  terms  thereby  assigned,  or 
ibr'any  fiirther  or  renewed  term  or  interest  therein  since 
acquired  by  the  Duke  of  Jlfar/6oro!^A,  or  in  trust  for 
him,  or  by  felling  timber,  or  cutting  underwood,  or  sale 
of  fixtures  thereon,  or  otherwise,  and  out  of  the  pension 
of  5000/. ;  a  reference  to  inquire  what  incumbrances  a£i 
fected  the  estates,  and  their  priorities,  and  what  was  due 
thereon  respectively ;  that  the  plaintiff's  annuity  might 
be  decreed  to  be  paid  according  to  its  priority,  and  in 
preference  to  the  alleged  mortgage,  to  the  defendants 
mortgagees;    and   that    the    judgments    obtained    by 
the  other  Defendants  against  the  Duke,  might  be  d**- 
clared  void  against  the  Plaintiff,  and  the  other  creditors 
of  the  Duke,  and  that  the  defendants  might  be  decreed 
to  deliver  up  possession  of  the  estates  recovered  by. 
such  judgments,  and  that  an  account  might  be  taken 
of  the  rents  and  profits  of  the  estates  comprised  in  the 
indenture  oiMarch^  1811,  received  by  the  said  Defend- 
ants, and  that  the  same  might  be  applied  m  payment  of 
the  plaintiff's  annuity,  and  of  the  other  incumbrances 
affecting    the    estates,    according  to   their   priorities ; 
that  a  receiver   might    be    appointed    to    collect  the 
rents  and  profits  of  the  estates  and  the  pension ;  and 
that   in    the  meantime   the  Duke   be  restrained   by 
injection  fi\)m  felling  timber,  or  cutting  underwoo 

1$ 
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« 

1818*       Of  s^ing  fixtures  upon  the  premises  oonpristd  im  Ibe 
D,^y^        indenture  of  March,  381 1. 

V. 


J     22  ^  *^  ^^^  ^^®  plaintiflF  moved,  that  the  order  for 

ibe  receiver  m^t  be  variedt  and  extended  to  the  judg- 
snent  crediU»rs. 

Mr.  Hari  and  Mr.  Setort^  in  support  of  the  motion. 
Mr.  Bell  and  Mr.  Boup^ttj  against  the  moikti. 

The  LoBD  Changixlor. 

The  former  order  proceeds  on  the  principle  of  ngt 
iiifectilig  the  rights  of  parties  not  befote  the  CTovfU 
The  judgment  crediUxrs  are  now  defendants ;  it  a{^peaV9 
that  their  judgments  are  subsequent  U>  the  pUmtift' 
anniRty ;  and  other  debts  may  be  sugge^^ad.  It  wiU  ba 
sufficient  to  expimge  so  mudi  of  the  order  as  excepts 
fliem  firom  its  operation.  I  cannot  order  a  judgment 
creditor  in  possession  to  attom« 

Mr.  Bell  and  Mr.  Bm^U  then  applied   that  Mr. 
Withy  might  be  declared  at  liberty  to  propose  himself 
as  receiver)  on  the  ground  that^  in  the  annuity  deed,  it 
had  been  agreed  by  the  Plaintiff  and  the  Duke^  that  he 
should  hold  that  c^ce. 
« 

The  Lolin  Chancellor. 

A  Receiver  A  receiver  appointed  by  the  Courts  is  appointed  on 

tf rS,*2    behalf  of  all  parties,  not  of  the  PUintiff,  or  of  one  IV 

appointed  on    fendant  only,  ia)    I  see  no  reason  for  releasing  Mr* 

behalf  of  all       ,»»-  it^vtir        i«i  •■• 

parties  Withjf  from  any  difficulties  which  prevent  his  appoint* 

liient. 


mmtmtmmt^ 


(a)  ffuUkkwm  v.  iMd  iiia$$Utee^9i  t  JM  ^  Bm^  5Bi 


CASES  IN  CHANCERY-  n» 

The  fiaDowing  order  was  pronounced.  ^^^Sdjimey  1818. 
1818,  His  Lordship  doth  order  that  so  much  of  the  Da Vis 
order  made  in  this  cause  appointing  a  receiver^  bearing  v. 

date  the  5th  day  of  Martk  last,  as  directs  that  such  order  mahl- 
is  not  to  effect  or  extend  to  the  rents  and  profits  of  any  »oioif#». 
part  of  the  said  estates  and  premiss  to  which  any  person 
or  persons  are  entided,  under  any  execution  or  execu- 
tions executed,  nor  to  require  the  tenants  of  such  parts 
of  the  said  estates  and  premises,  to  attorn,  nor  to  require 
the  Defendant  the  Duke  of  Marlborough  to  deliver  pos- 
session of  any  part  of  the  said  estates  and  premises,  which 
he  may  hold,  as  tenant  under  any  person  or  persons 
claiming  such  parts,  by  virtue  of  any  execution  or  exe- 
cutions executed,  be  expunged ;  and  it  is  ordered  that 
the  Defendant  the  Duke  of  Marlborough  be  restrained 
by  the  injunction  of  this  Court,  from  felling  timber,  or 
cutting  underwood,  or  selling  fixtures,  upon  the  estates 
and  premises  comprised  in  the  indenture  of  the  21st 
day  ot  March,  1811,  in  the  pleadings  of  this  cause  men- 
tioned, until  the  farther  order  of  this  Court."  Reg.  Lib. 
A.  1817.  foL  1537—1589. 


The  answer  of  the  Duke  submitted,  whether,  accord- 
ing to  the  acts  of  parliament,  the  estates  and  pension  com- 
prised therein  cotild  be  assigned  or  charged  with  the 
payment  of  any  sums  of  money ;  and  whether  the  Plaintiff 
ought  to  recover  his  annuity,  the  whole  consideration 
not  having  been  paid  to  the  Duke,  inasmuch  as  87/.  1 1 5. 
were  claimed  thereout  by  the  solicitor  of  the  Plain- 
tiff, for  preparing  the  securities  for  the  annuity ;  and, 
offering  to  pay  to  the  Plaintiff  the  principal  money 
advanced,  with  interest,  farther  submitted  whether  an 
account  ought  not  to  be  taken  of  the  principal  actually 

I  4  advanced 
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1818.        advanced  and  paid  by  the  Plaintiff  to  the  Duke,  and  the 
jT " ""       interest  due  thereon,  and  credit  to  be  given  to  the  Duke 
V,  for  the  money  he  had  pdd,  and  interest  thereon,  and 

^^^^®  what  had  been  levied  by  distress.  The  answer  also 
90AOUGK.  stated,  that  persons  by  whom  judgments  had  been  en- 
tered up  against  the  Duke  were  his  bona  Jide  creditors ; 
and  declared  his  intention  to  fell  timber,  and  cut  under- 
wood, and  sell  fixtures,  on  the  premises  comprised  in 
the  indenture  of  the  2 1  st  of  Marchy  1811. 


^Vi 


1819.  On  this  day,  the  Duke  having  previously  given  notice 

Anrilz  ^^  ^  motion  to  discharge  the  receiver,  the  Plaintiff  moved 
that  it  might  be  referred  to  the  master  to  cause  a  survey 
to  be  made,  under  the  direction  of  the  receiver,  of  such 
timber  and  other  trees,  and  also  the  underwood  standing 
on  the  estate  at  Blenheim  and  Woodstock  Park,  com- 
prised in  the  acts  of  parliament,  not  ornamental  to,  or 
shelter  for,  the  mansion  called  Blenheim  House,  as  was 
fit  and  proper  to  be  felled,  for  the  purpose  of  having 
the  same  felled  and  sold,  under  the  direction  of  the 
Court,  to  satisfy  to  the  Plaintiff  the  money  due  to  him, 
pursuant  to  the  authority  given  to  him  for  that  purpose 
by  the  indenture  of  the  21st  of  March^  1811. 

Mr.  Hart  and  Mr.  Seton^  in  support  of  the  motion, 
insisted,  that  notwithstanding  the  restraint  imposed  by 
the  acts  of  parliament  on  his  right  of  alienation,  the 
Duke  was  entitled  to  fell  timber  on  the  estates.  The 
Court  has  already  decided  that  over  the  estates,  the 
Duke  possesses  a  power  of  alienation  as  against  him- 
self (a);  the  restraint  on  alienation  to  the  prejudice  of 
his  successors  is  analogous  to  the  restraint  imposed  by 

(tf)  AntCf  vol.  1.74. 

the 
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the  statute  (a)  on  women  seised  of  lands  expracisume  virii        1819. 

and  it  is  settled  both  at  law  and  in  equity,  that  such     ^  _  - 

Davis 
tenants  are  not  impeachable  of  waste,  and  that  timber  v. 

felled  by  them  is  their  own  absolute  property.  (A)  "^m^*  ^ 


Boaouea* 


Sir  Arthur  PigoU^  Mr.  Wray^  and  Mr,  Hampson^  for 
th^  Duke,  in  opposition  to  the  motion. 

The  order  sought  is  not  necessarily  consequential  on 
the  appointment  of  a  receiver;  and  before  the  Court 
proceeds  farther  in  execution  of  the  annuity  deed  on 
which  the  plaintiff's  claim  is  founded,  it  will  require 
the  obvious  objections  to  its  validity  to  be  removed. 
It  is  now  the  rule  of  this  Court,  that  a  party  who  seeks 
its  interposition  to  enforce  the  contract  of  an  heir  ap- 
parent dealing  for  his  expectancy,  shall  establish  the 
adequacy  of  the  consideration,  and  the  general  bimess 
of  the  transaction.  The  Duke  has  assigned  his  rever* 
sionary  interest  to  secure  an  annuity  of  155/.  commen- 
cing immediately,  and  continuing  during  his  life^  for  a 
sum  of  999/.  His  answer  states  legal  objections  to  the 
validity  of  the  grant  Peacock  v.  Evans,  (c)  Gaodand 
V.  De  Faria.  (rf) 

The  Lord  Chancellor. 

Omitting  at  present  the  consideration  of  the  parti- 
cular policy  of  the  acts  of  parliament,  relative  to  these 
estates,  this  case  may  be  compared  to  the  common  case 
of  a  marriage  settlement,  in  which  the  first  taker  is 
made  tenant  for  life  without  impeachment  of  waste,  and 
with  powers  of  leasing,  &om  the  operation  of  which  are 
excepted  the  mansion-house  and  park.  It  has  never  A  mantioii- 
been  held  that  such  an  exception  exempts  the  mansion  ed^from^thc*" 

from   execution   either  at  law    or  in  equity,    during  leasing  (wwcr 

of  a  tenant  for 

{a)  11  H.  7.  c.  20.  (r)  16  Vei.  512. 

\h)  Wiliiams  v.   WUtianu,  (d)  17  Ves.  20. 

15  r«.  419.     12  East,  209, 

the 


Davis 

«. 
The  Duke  of 

10A0U9S. 

life,  is  subject 
to  execution 
at  the  suit  of 
his  creditors, 
during  his 
Ufe. 
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the  life  cf  the  tenant  for  life.  More  special  words 
are  required  to*  protect  the  life-estate  &om  the  rights 
of  creditors. 

After  reading  the  deed  under  which  the  Plaintift 
claims,  I  feel  a  strong  inclination  not  to  interfere  in  this 
case,  if  I  can  avoid  it  The  nature  of  that  deed  has  not 
yet  he&k  suffici^itly  unfolded  in  argumei^t.  Supposing 
that  I  was  right  in  appointing  a  receiver,  a  question 
remains,  whether  in  sudi  a  state  of  the  cause,]  more  par* 
ticularly,  regard  befang  had  to  the  nature  of  this  deed, 
the  Court  ^ill,  per  salium^  enable  any  one  to  cut  down 
timber,  prior  to  a  decree  ? 

Hie  deed,  after  reciting  the  acts  of  parliament,  a  lease 
of  December  1808,  and  the  will  of  Sarah  Duchess  of 
Marlborough^    recites  the  title  of  the  Defendant  then 
Marquess  of  Blandford  as  *^  eldest  son  and  heir  appa- 
rent" (in  that  very  character  he  contracts,)  of  '*  George 
Duke  of  Marlborotigh"    I  do  not  mean  to  speak  posi- 
tively, but  as  far  as  I  recc^ect,  the  mature  age  of  an 
heir  apparent  dealing  for  his  reversion  is  not  a  circum- 
stance that  divests  him  of  the  benefit  of  the  principle 
which  prevails  in  a  court  of  equity,  that  parties  dealing 
with  him  for  his  expectancy,  must  show  that  the  tran- 
saction is  unexceptionable,  (a)     The  consideration  of 
the  annuity  was  little  more  than  six  years'  purchase. 
All  the  expenses  were  to  be  paid  by  the  Marquess ;  and 
he  executes  a  warrant  o£  attorney  which,  though  as  a 
peer  in  his  own  right  during  the  life  of  his  father,  his 
person  was  protected,  would  authorise  execution  against 
all  hb  property  real  or  personal,  even  not  comprised  in 
the  deed.     The  annuity  is  charged  on  the  estates  only 
from  the  decease  of  the  then  Duke  of  Marlborough^  nor 


(a)  Vide  pott,  p.  H3. 


was 
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w«B  it  in  the  power  of  the  Marquess  to  charge  them  1819. 
aooiien  but  the  first  payment  is  to  be  made  on  the 
Slst  of  June  ensuii^  the  date  of  the  deed;  so  that  the 
Marquess  contracted  a  personal  obligation  to  pay  the  "^jjj^  ^ 
annuity  fixxn  that  dayt  even  during  the  life  of  the  Duk^^  voaovenj 
the  estate  being  chargeable  only,  as  alone  it  could  be 
chai^,  from  the  Duke's  death.  There  is  then  a  cove- 
nant or  agreement^  always  to  be  found  in  these  annuiQr 
deeda>  that  if  the  annuity  should  be  in  arrear  for  81 
days,  the  Plaintiff  may  distrain  on  the  premises  charged* 
That  clause  is  in  terms,  a  covenant  by  which  the  present 
Duke  of  Marlbarougkj  there  being  no  qualification 
limiting  the  entry  only  to  the  period  after  the  death  of 
the  late  Dukei  would  have  been  liable  in  damages,  if 
the  Plahitiff  oould  not  have  entered  during  the  life  of 
4ie  late  Puke,  The  covenant^  authorising  entry  and 
receipt  of  rents,  is  also  unqualified,  unless,  which  the 
Court  would  labour  to  do,  it  can  be  qualified  by  con- 
struction ;  but,  in  terms,  neither  the  power  of  entry  to 
distrain,  nor  the  power  of  entry  for  perception  of  rents 
and  profits,  is  qualified  by  restriction  to  the  period 
a^  the  death  of  the  late  Duke.  Then  follows  a  per<r 
sonal  covenant  for  payment  of  the  annuiQr,  and  for 
appearance  at  insurance-ofiices,  to  enable  the  Plaintiff 
to  insure  the  Duke's  life,  and  for  payment  of  the  in^ 
creased  expenses  of  insurance  consequent  on  his  going 
aluxMid* 

The  annuity  is  next  secured  by  a  demise  to  Eden^  a 
demise  which,  undoubtedly,  in  general  words,  inqludes 
woods ;  but  one  question  to  be  considered  here  will  be, 
whether,  as  by  that  demise  the  lessee  is  not  unim- 
peachable of  waste,  he  could  touch  the  woods  at  all  ? 
It  ia  worthy  of  consideratioQ  whether,  under  a  demise 
of  all  lands,  woods,  tenements,  &c.,  without  words  ex- 

.  pwasly 
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1819.  pressly  protecting  the  lessee  from  impeachment  of  waste^ 
the  lessee  has  any  estate  which  entitles  him  to  cut 
timber  ?  It  is  a  question  of  law  whether,  if  the  estate 
'^tDukt  of  is  granted  not  without  impeachment  of  waste,  the  de- 
BORouGH.  claration  of  trust  can  so  alter  the  estate  as  to  give  a  right 
to  cut  timber  by  virtue  of  the  estate  ?  The  title  created 
by  the  demise,  whatever  it  may  be,  is  on  the  trust  the 
declaration  of  which  follows;  and  the  question  would 
be,  whether,  if  there  is  a  declaration  of  trust  which  au- 
thorises the  lessee  to  cut  timber,  which  his  interest,  in 
the  estate  would  not  authorise,  that  can  amount  to  more 
than  agreement  that  the  lessee  shall  enter  and  cut  tim- 
ber ?  And  whether  this  Court  will  execute  that  agree- 
ment? And  &rther,  whether  it  will  give  a  power  of 
entry  for  that  purpose  prior  to  the  decree?  The  de- 
claration of  trust  in  this  deed  requires  particular  at- 
tention from  a  court  of  equity,  (a) 

With  reference  to  this  declaration  it  is  to  be  con- 
sidered, as  I  before  mentioned,  whether  by  virtue  of 
a  demise  which  is  itself  not  unimpeachable  of  waste, 
there  is  any  power  to  cut  timber,  or  whether  that  power 
being  given  by  agreement,  contained  in  a  declaration  of 
trust,  the  power  rests  in  any  thing  but  agreement? 
Whether  it  arises  from  interest  in  the  estate,  without 
any  such  declaration ;  or  arising  out  of  the  agreement, 
beyond  what  would  arise  from  the  nature  of  tlie  estate, 
it  amounts  to  any  thing  more  than  covenant  and  agree- 
ment? Other  powers  are  given  in  the  event  of  an  ar- 
rear  of  the  annuity  during  three  months  {b) ;  most  ex- 
tensive powers ;  though  I  do  not  mean  to  say  that,  in 
that  respect,  this  deed  proceeds  beyond  annuity  deeds 
'  in  general;  which' is.  nearly  impossible.  Eden  is  then 
directed  to  stand  possessed  of  the  money  raised'  by  the 

(a)  See  the  clause  mUe,  p.  1 1  s-^l  H .       (b)  Vide  ante,  p.  1 1  o. 

means 
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means  provided,  in  trust  to  pay  eight  annuities  men-  1819. 
tioned,  and  all  persons  claiming) under  two  deeds  re-  Davis 
lerred  to ;  so  that  there  may  be  many  annuitants  and  v. 

judgment    creditors  not  there  specified,    and   for  that  .Mabl- 

reason  not  parties,  and,  with  respect  to  whom,  there-  momovqu. 
fore,  there  must  be  inquiry. 

The  result  of  these  powers  appears  to  be^  that  in  the 
event  of  the  arrear  of  the  annuity  for  a  specified  period, 
it  was  competent  to  Eden  to  sell  all  these  estates,  for  die 
terms  comprised  in  the  deed,  to  convert  them  into 
money,  and  after  satisfaction  of  the  incumbranlDes,  to 
invest  the  surplus  in  stock;  and  thus  to  give  to  the 
Duke  of  Marlborough  a  personal  interest  in  that  fimd, 
as  contradistinguished  firom  the  real  interest  which  he 
had  in  some  of  these  estates,  and  in  the  timber. 

There  follow,  an  assignment  of  the  pension  of  5000/. 
on  the  same  trust;  a  proviso  for  redemption;,  and  an 
appointment  of  Mr.  Witki/  as  receiver  and  attorney,  with 
very  large  powers. 

One  of  the  first  questions,  in  such  a  case  will  be,  whe-» 
ther  it  is  so  clear,  on  any  motion  th&t  can  be  made  in  a 
court  of  equity,  considering  the  parties  to  this  instru- 
ment, and  its  provisions,  that  there  must  finally  be  a 
decree  to  carry  it  into  execution,  that  the  Court  will 
anticipate,  by  giving  before  decree,  the  relief  which,  if 
the  Plaintiff  is  entitled  to  relief,  may  then  be  given  ? 
Or,  considering  all  the  provisions  made  by  the  grantor, 
and  for  persons  who  are  not  parties,  and  the  fact  that 
the  demise  not  only  authorises  the  trustee  to  strip  the 
estate  of  all  timber,  but  when  entry  is  made  under  the 
term,  the  entry  is  not  to  continue  merely  until  the  ar- 
rears of  the  annuity  are  pud,  but  gives  an  unlimited 

power 
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1810.  power  over  the  whole  property)  to  sell  it  absolutely,  and 
convert  it  into  a  pecuniarj  interest,  or  to  keep  possewon 
of  it,  subject  to  the  interests  which  that  possession  wottid 
create;  whether  it  is  so  clear  that  the  Plaintiff  will  efm* 
tually  be  entitled  to  relief  that  when  there  is  nothing 
more  than  yet  appears  to  enable  the  Court  to  decidf^ 
it  would  be  fit  now  to  give  the  relief  which  the  Plaintiff 
seeks,  even  if  it  would  be  fit  that  on  a  deeroe  fdief 
should  be  given  ?  The  case  c^taialy  must  be  eonsid* 
erod  m  diat  view. 

The  present  motion  raises  two  questions;  whether 
the  receiver  is  the  person  whom  the  Court  will  eittnut 
with  this  duty  in  xelidon  to  the  timber?  And,  a  qMS« 
tion  in  effiset  preliminary  to  the  femier,  whether  tho 
receiver  should  be  eoiitimied  ?  If  he  is  not  continuid, 
he  cannot  be  the  proper  person.  The  fittest  motion, 
therefore^  to  be  first  heatd  is  that  for  disdiarging  ^e 
rweiver. 

In  appointing  the  receiver  I  proceeded  on  tiieM 
grounds.  Looking  at  these  several  acts  of  parliament, 
it  did  not  occur  to  me  that  the  pension  act  bore  much 
on  the  diher  acts.  I  might  be  too  hasty  in  that  opbion. 
The  first  Duke  was  at  one  time  tenant  in  fee  of  this  pro-> 
perty ;  in  or^  to  settle  it  on  his  posterity,  and  with 
large  aids  from  the  public,  (a  circumstance  material  in 
reference  to  the  pdiicy  imputable  to  the  acts,)  the 
first  Duke  reduced  himself  to  the  condition  of  tenant 
for  life  without  impea<^ment  of  waste,  and  it  ap 
peared  to  me  therefore^  that,  he  might  cut  all  timber 
which  a  tenant  for  life  without  impeachment  of  waste 
might  cut;  and  I  thought  it  impossible  to  hold  that 
what  a  tenant  for  lifo  might  do,  could  not  be  done 
by  a  tenant  in  tail  under  the  same  settlement    With 

respect 


CASES  W  CHANCERY.  Kt 

respect  to  the  leasing  powers,  I  reasoned  in  this  way,         18 19. 
considerii^  this  as  the  settlement  of  an  estate  not  public        d  aVw 
proper^.     It  is  familiar  that  the  estates  of  the  first  no-    ,--^  •• .    ^ 
bili^  in  the  kingdom  are  limited  to  them  for  life,  with        HAsti- 
powers  of  leasing  of  all  natures  required,  but  with  an      towovim. 
er^nress  exception  firom  those  general  powers,  declaring 
that  they  shall  not  be  at  liberty  to  lease,  beyond  a  very 
limited  time,  any  of  the  mansion-houses  or  parks ;  but 
the  only  inference  that  I  have  eva*  known  drawn,  in  the 
administration  of  justice,  from  the  existence  of  such  a 
limitation  of  the  power  is,  that  -a  lease  which  exceeds 
the  power  is  void ;  I  never  knew  that  it  was  not  compe- 
tent to  the  temmt  for  life  by  deed  to  charge  his  life  estate 
in  those  premises  which  were  excepted  from  his  general 
leasii^  powers,  or  that  he  could  protect  them  against 
execution.    No  one  ever  contended  that,  because  those 
portions  of  the  property  were  exempted  from  the  leasing 
powers  they  were,  therefore,  protected  from  the  claims  of 
creditors.     A  tenant  for  life  without  more,  possesses  a 
power  of  leasing  arising  out  of  his  estate,  and  determin- 
ing, therefore,  with  his  life.     The  leasing  powers  in  a 
common  settlement,  prescribing  a  limited  term,  renl^ 
&c«  will  not  affect  the  power  incident  to  the  estate  of 
the  tenant  for  life,  to  lease  during  his  life,  as  he  pleases. 

In  this  case  there  have  been  executions  against  the 
life-estate  of  the  Duke  of  Marlborough ;  if  so,  then  by 
analogy,  this  Court  will  put  a  receiver  in  possession, 
where  the  claim  is  equitable  not  legal ;  and  if  in  the  acts 
of  parliament  there  is  sufficient  to  prevent  the  appli- 
cation of  the  law  in  the  manner  which  I  now  state,  it 
had  escaped  me.  If  there  were  two  judgment  creditors 
who,  under  the  opinion  of  the  Court  of  King's  Bench, 
had  each  of  them  extended  a  moiety  of  Blenheim  House, 
and  by  their  judgments  could  obtain  possession,  it  ap- 
peared 
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1819.        peared  to  me  that  either  that  Court  was  wrong,  or  Blen^ 

D  A  Vis        *^'"*  House  must  be  subject  to  be  taken  by  the  Duke's 

V. ,  creditors  in  equity  as  well  as  at  law ;  there  could  be  no 

^j^iii^        more  reason  why  it  should  not  be  taken  under  an  equit- 

BOBODOK.      ble,  than  tmder  a  legal,  charge.     The  case  must  be 

argued  on  the  ground  that  there  is  no  distinction  in 

principle,  supposing  no  objection  to  arise  to  the  claim 

of  the  equitable  creditor  from  the  nature  of  his  contract, 

as  a  dealing  with  an  heir  apparent. 


April  6.  Sir  Arthur  Piggoii^  Mr.  Wnn/f  and  Mr.  Hampsouy  in 

support  of  the  motion  to  discharge  the  receiver. 

The  Duke  is  himself  not  entitled  to  fell  timber.  On 
an  information  and  bill  filed  by  the  Attorney-Gene- 
ral, and  persons  having  reversionary  interests  in  the 
estates,  against  the  Duke,  the  Vice-Chancellor  has 
granted  an  injunction  to  restrain  the  Duke  from  cutting 
timber,  on  the  principle  that  the  power  to  commit 
waste,  though  incident  to  the  estate  of  a  tenant  in  tail, 
would  be  inconsistent  with  the  intention  the  legislature 
has  declared  for  the  security  of  this  property,  (a)  By  the 
express  provisions  of  the  act,  the  Duke  cannot  bar  the 
descent ;  by  the  judicial  construction  of  those  provisions, 
he  cannot  commit  waste ;  upon  what  piinciple  can  the 
receiver,  the  agent  of  this  annuitant,  claim  rights  wliich, 
even  if  so  disposed,  the  Duke  could  not  execute  ?  The 
effect  of  this  order  will  be  to  place  the  receiver  in 
possession  of  tlie  estate,  which  the  legislature  has  ex- 
pressly provided  for  the  enjoyment  of  the  Duke  and 
his  posterity.     If  the  tenor  of  the  acts  of  parliament  had 

(a)  The  Attantey  General  v.  The  Duke  o£ Marlborough,  Z  Madd,49S. 

been 
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l>een  fiilly  stated  to  the  court(a),  no  receiver  would  have 
been  appomted.  It  is  true,  that  at  the  date  of  the 
limitation  of  the  estates  by  those  acts,  the  fee  simple 
had  been  already  conveyed  to  the  Duke  of  Marlborough^ 
by  a  former  grant  from  the  crown,  and  in  the  creation 
of  those  limitations,  therefore,  the  estate  moved  from 
him ;  but  at  that  time,  the  mansion  of  Blenheim^  with 
its  magnificoit  fixtures  and  gardens  was  not  in  exist- 
ence; the  mansion  was  built  and  the  gardens  were 
formed  by  the  national  boun^;  in  these  consists  the 
value  of  the  property ;  and  they  were  the  gift  of  the 
crown  and  pariiament,  designed  for  the  personal  enjoy- 
ment of  the  Duke  and  his  posterity,  the  possession  of 
which  should  be  inseparably  annexed  to  the  descent  of 
the  title. 
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If  this  estate  descended  to  an  heir  female  of  the 
Duke,  her  husband  would  not  be  tenant  by  the  curtesy, 
nor  would  a  Duchess  dowager  be  entitled  to  dower. 

The  estate  was  conferred  and  embellished  as  a  durable 
monument  of  the  achievements  of  the  Duke ;  and  the 
crown,  representing  the  public,  is  interested  in  its  pre-* 
servation,  by  analogy  to  the  legal  principle  which  pro- 
tects the  right  of  the  heir  in  monuments  erected  to  the 
hcmour  of  his  ancestor,  even  against  the  owner  of  the 
ground  cm  which  they  stand,  (i) 

7^  Lord  Chancellor. 

To  what  extent  is  that  argument  urged?  Neither  the 
receiver  nor  any  creditor  could  dismantle  the  property. 


{a)  In  addltioB  to  the  statutes    ftrred  to  itat  l  Geo,  U  stat  9. 
cited  on  the  former  ai]g;umenty    c.  19.  «.  54. 
the  counsel  for  the  Duke  DOW  re-       (h)  Co.LUi.  foL  is.  b.  and  the 

cases  dted  in  the  notes. 

Vol.  IL  K  or 
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../ 
or  erercise  oyer  it  any  other  power  than  the  Dale 

posBessed. 


j|]jjg^  For  the  motion  to  disdiarge  the  recavef , 

f  The  Duke  is  not  at  liberty  so  to  alien  the  e^late  as  to 

eiclude  himself  from  residing  there. 

IMr.  Hari  and  Mr.  Setqn  £br  the  plaintijBT,  Mr.  We- 
ihereU  and  Mr.Tinn^  for  pripr  incumbrai>cerS|  against 
the  motion  to  discharge  the  receiver. 

:  The  contract  is  not  a  dealing  with  an  heir  for  his 
(expectancy;  it  is  not  reversionary)  but  immediate  A 
present  personal  security  canncyt  be  vitiated  by  klie 
provision  of  a  future  auxiliary  fund,  when  the  grantor 
shall  obtain  by  possession.  At  least  the  judgment  is 
valid ;  it  was  never  pretended  that  a  judgment  is  void 
^canse  the  person  against  whom  it  has  been  entered 
happens  to  be  an  expeetant  heir.  The  prineiplea 
established  by  Gatddnd  v.  De  Faria  {a\  and  the 
cases  of  that  class,  are  confined  to  sales,  kmd  have 
never  been  extended  to  mere  securities.  The  principle 
of  those  decisions  only  imposes  ah  obligation  to  prove 
the  fairness  of  the  transaction ;  the  plaintiff  has  given 
that  proof.  In  aU  those  instances,  the  whole  contract 
baa  been  rescinded ;  Imt  here  ooly  part  of  the  property 
assigned  was  reversionary;  can  the  court  Teacind  the 
.  whole  contract,  in  order  to  protect  a  part  of  the  pro- 
perty ?  At  the  utmost,  die  Duke  can  be  relieved  against 
the  deed  only  on  payipent  of  pripcjpal,  interest,  and  oosts. 
If  ever  the  court  would  iQterpoj^e  by  th^  appointment  of 
a  receiver  before  a  decree,  it  is  in  a  case  like  this,  in 
which  the  owner  of  the  estate,  who  contends  that  he 
possesses  bo  power  of  alienation,  has  undertaken  to 

(a)  17  Vti.  20. 

•     alien 
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alien  it,  and  has  given  possession  to  judgment  creditors ;  1819. 

and  here  denying  his  right  to  grant  an  authority  to  cut  n'  ' 

timber,  has  pledged  himself  by  an  appeal  from  the  judg-  r.  ' 

ment  of  the  Vice-Chancellor,  to  assert  that  right.  ^  b£1J^  ^ 


BOEOUCtt. 


The  deeds  under  which*  the  incumbrancers  prior  to 
the  Plaintiff  claim,  provide  for  them  the  same  remedies 
by  sale  of  timber  and  otherwise,  to  which  the  PlainUff 
is  entitled,  and  no  objection  therefore  arises  from  those 
benefits  reserved  by  the  Plaintiff's  annuity-deed  to  per- 
sons not  parties  to  it,  (or  whom  they  were  already 
secured. 

Hie  licence  to  cut  timber  gives  the  same  right  as  if 
the  term  had  been  expressly  created  without  impeach- 
ment of  waste.     At  common  law  a  lessee  for  years  was 
entitled  to  commit  waste ;  since  the  statute  of  Marie- 
bridge^  which  restrains  his  right,  the  proper  mode  of 
•exempting  him  from  the  restriction  in  the  statute,  is  a 
licence,  (a)    In  Comynifs  Digest  {Jb)  it  is  distinctly  stated, 
on  the  autfaori^  of  a  case  in  W.  Jones  {c\  that  ^*  if  tenant 
fi>r  life  without  impeachment,  leases  for  years,  waste 
does  not  lie  against  the  lessee  for  years ;  for  his  estate  is 
derived  firom.  him,  who  was  dispunishable." 


(a)  The  words  of  the  sta-  mam  spectantibus,  nisi  spe- 
tute  are,  ^*  Item  firmarii  tern-  cialem  inde  habuerint  con- 
pore  firmarum  suarum,  vas-  cessionem,  sive  conventionis 
ttiol  vel  exiliam  non  facient  mentionem,  adeo  quod  hoc 
de  boads,  domibus,  vel  homi-  facere  possint,"  c.  23.  Vide 
nibus,  nee  de  aliquibus  ad  post^  p.  145.  n, 
tenementa  quae  habent  ad  fir- 

{b)  Watte^  (c.  5.)  72.,  Dtd.  7S.,  and  GiUy.  Pindor, 

(c)  Brajf  v.  TVacy,  W,  Jones,  Cary,  90. 
41 .    See  Nudigate^%  case.  Moor, 

K  2  The 
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2%e  Lord  Chancellor. 

The  question  whether  the  Duke  can  alien  Blenheim 
House,  must  be  the  same  at  law  and  in  equity.  When 
I  found  that  judgment  creditors  had  extended  it  by 
elegitSy  I  fek  a  dfflculty  in  denying  a  like  relief  to  equit- 
able creditors.  It  may  be  a  question  whether  those  who 
assert  that  there  is  neither  legal  nor  equitable  right  to 
take  possession  of  this  property,  should  not  make  appli- 
cation to  the  Court  which  has  issued  those  executions  ? 
but  while  courts  of  law  hold,  that  Blenheim  House  may 
be  taken  on  legal  execution,  courts  of  equity  cannot 
consistently  hold,  that  it  is  not  to  be  taken  on  equitable 
execution.  With  respect  to  waste,  the  first  Duke  of 
Marlborough  was  tenant  }br  life,  expressly  without  im- 
peachment of  waste ;  and  it  would  be  very  difficult  to 
contend  that  those  who  succeed  him,  being  tenants  in 
tail,  have  a  less  right ;  but  the  power  of  alienation  over 
this  estate  must  depend  on  the  legal  construction  of  the 
acts  of  parliament,  and  ought  to  be  determined'  in  a 
court  of  law.  On  the  policy  of  those  acts,  this  must  be 
argued  as  a  case  in  which  the  legislature,  intending 
wholly  to  prevent  alienation,  has  forbidden  some  modes 
of  alienation,  and  made  no  mention  of  others.  That  is 
a  singularity  in  this  question. 


AprU^. 


The  Lord  Chancellor. 

If  this  case  is  to  be  decided  on  that  policy,  which  is 
acknowledged  only  in  courts  of  equity,  the  policy  ex- 
tending a  peculiar  protection  to  heirs,  it  is  purely  a 
question  of  equity ;  if,  on  the  other  hand,  it  is  to  be 
decided  on  the  construction  of  the  acts  of  parliament, 
and  it  is  insisted  that  under  that  construction  no  credi- 
tors can  lay  hold  of  Blefiheim  House,  even  during  the 

life 
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&fe  of  the  Duke,  so  as  to  exclude  him,  aad  prevent  his  1819. 

exduding  them  if  he  thinks  proper,  that  is  a  l^al  ques-  j^'  ' 
tion ;  and  the  difficulty  under  which  the  Duke  there  o. 

labours,  is,  that  the  case  is.  presented  to.  me,  when  two  Maiu^ 

judgment  creditors,  by  virtue  of  their  judgments,  have  borough^ 
taken  possession  of  the  house  and  park* 

No  motion  is  made  in  the  cause  to  which  the  4^ttor» 
ney-General  is  a  party,  but  the  point  at  issue  is  simply 
this,  whether  I  ought  to  discharge  the  receiver?  That 
depends  first,  on  the  question  whether  he  ought  to  have 
been  appointed,  r^ard  being  had  to  the  nature  of  the 
plaintiff's  claim  and  the  nature  of  the  Duke's  estate  ? 
If  the  nature  of  the  estate  is.  to  be  considered  as  to  the 
question  whether  an  equitable  execution  can  be  levied, 
if  I  may  use  that  expression,,  against  the  house  and 
park,  that  may  be  pn^rly  argued  here  on  principles 
peculiar  to  a  court  of  equity ;  but  the  question  on  the. 
meaning  of  the  acts  of  piu*liament  is  a  l^al  question, 
and  I  have  no  concern  with  that  except  to  take  the 
opinion  of  a  court  of  law,  unless  there  are  equitable 
grounds  for  protecting  the  Duke,  not  as  heir  apparent,, 
but  as  Duke  of  MarUxmmgh.    The  construction  of  the  Courts  of 
acts  must  be  the  same  in  courts  of  law  and  equity,  but  ^^ 
there  may  be  a  peculiar  principle  which  this  Court  will  culiar  princi- 
apply  to  the  acts,  though  it  agrees  in  the  construction  mtnuniog 

with  the  court  of  law.  alienation, 

in  the  con- 
struction of 

The  pomt  at  law  arises  on  this  very  deed ;  for  the  ^*"^  ^^ 
question  would  be,  whether  any  estate  passed  at  law  courts  of  law*, 
by  virtue  of  the  demise?  If  it  is  determinable  with  the 
Duke's  life,  still  the  point  would  arise,  because  it  is 
cbntended  that  the  Duke  cannot  exclude  himself  firom. 
the  possession  of  the  estate.  The  question  is,  whether 
these  statutes,  by  imposing  express  restndnts  on  alien- 
ation, have  destroyed  all  the  implied  incidents  of  the 

K  3  liie 
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1819.  life-estate?    It  has  been  insisted  before  me,  diat  the 

^ "  ~  Duke  could  not,  by  his  own  act,  put  into-  possession  of 

v,  these  estates,  any  person  whom  he  could  not  remove  at 

The  Duke  of  v      i  a    .- 

Marl-  "^  pleasure.  —  A  strong  proposition. 


aoaouGH. 


It  is  argued  also,  that  the  receiver  ought  to  be  dis» 
charged,  because  if  this  were  the  case  of  an  ordinary 
tenant  for  life,  not  under  the  restraints  which  a&ct  the 
Duke,  the  deed  is  such  as  this  Court  would  not  enforce. 
There  is  another  view  in  which  I  put  it,  that  if  the  re* 
ceiver  is  appointed  at  all,  it  must  be  because  Eden  or 
the  Plaintiff^  (which  is  the  same  thing),  has  an  estate 
ereated  fgr  500  years,  if  the  Duke  should  so  long  live ; 
but  if^  according  to  the  true  intent  and  meaning  of  the 
acts,  the  Duke  could  not  demise  the  estates,  as  by  this 
deed  he  has  attempted  to  demise  them,  his  incapacity 
must  exist  at  law,  as  well  as  in  equity,  and  ought  to  be 
established  l)efore  the  receiver  is  discharged. 

It  has  been  decided  in  this  court,  that  the  grantor  of 
an  annuity  void  by  the  annuity  act,  may  come  here,  and 
have  the  annuity  deed  delivered  up,  without  repaying 
the  consideration-money,  though  that  is  recoverable  at 
law  (a);  but  he  cannot  obtain  relief  on  those  terms^ 
after  he  has,  by  his  bill  or  answer,  submitted  to  repay 
the  consideration,  as  in  Doctor  Battings  case;  the 
annuitant  then  is  entitled  to  be  repaid,  not  under  his 
judgment,  but  under  the  grantor's  submission. 

When  this  case  originally  came  before  me,  I  collected 
that  the  annuity  was  granted  to  the  Plaintiff  for  the  life 
of  the  Duke  of  Marlbofoughy  and  could  not  be  charged 
on  the  estate  of  the  late  Duke,  of  which  he  was 
tenant  in   tail,   so  as    to   inforce   immediate  payment 

(fl)  Vide  pott.  p.  157.  7i. 

out 
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Qitic£. Blenheim  House,  bot  migliC  be  so  chai]gted  <UL       ISia^ 

ffhikf  KmgfUs.    Aceofdingly,  the  anauity  is  granted  to 

issue  out  of  Wiite  Knights^  from  the  date  of  the  deed^ 

and  oat  of  Blenheim  House  from  the  death  of  the  late  The  Ddca  cMf 

duloe*     It  was  stated  tp  me,  according  to  die  uncon*     soaooau 

Iroverted  fi^  that  two  cMlitors  had,  under  elegilM^ 

esctetided  moieties  of  Blenheim  House  and  Park ;  and 

were  then,  in  possessicm ;  the  quesdon  then  made  wasy 

whedier  this  annuity  could  be  considered  as  well  charged 

on  the  di&rent  sutgecttf  cm  which  the  deed  purported 

to  charge  it?    Independently  on  the  effect  of  odier  parts 

of  the  instruments,  and  of  the  acts  of  parliament^  it  is  im^*. 

poasiUe  to  say,  that  it  could,  not  be  charged  on  Whiid. 

Knights  immediately,  and  on  Blenheim  House,  from  the 

death  of  the  late  Duke,  unless  prevented  by  the  ptin«^ 

dple  of  policy  applied  by  this  coilrt  to  persons  in  the 

situation  of  expectant  heirs.    The  quesdon  was  in  soipe 

measure  discussed^  whether  the  Duke  of  Marlborough 

ccMiid  diarge  the  property  with  an  annuity  for  his  life? 


X  iDonsidered  it  thus ;.  the  acts  had  made  the  first  Duke 
teant  for  life,  without  impeachment  of  waste,  and  the 
sHgcefriing  Dukes  tenants  in  tail,  (I  am  aware  of  the 
difficulties  in  reference  to  tedantcy  by  curtesy  and  in 
dower),  and  had  expressly  restrained  the  Duke  fixmt 
giranting  ledges  beyond  twenty-<me  years,  and  expressly. 
ejaJuded  fixMn  tiiat  power,  Blenheim  House  and  the 
VeA  <ii  W6bistock.\a)    The  finit  Duke,  being  tenant  £>r 

life 

{fl)  *^  Be  it  further  enacted,  lease  or  leases  in  possession* 

Ac.  That  the  said  Duke  of  of  all  or  any  of  the  said  ma- 

Marlberoughy  and  af^er  his  nors*    hundred,    roessuagios^ 

decease^  the  said  Duchess  of  lands,  teneaents,  and  here- 

MarUfortmghy  shall  have  fUll  iditaments   aforesaid^    (other 

power    and   authori^,    by  than  and  except  the  house 

deed  indented,  to  midce  any  called    Blenheim^    and   the 

K  4>  park 
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Ettatefr  grant- 
ed by  the 
Grown  for  the 
mainteiiaDce 
of  dignities, 
with  reversion 
in  the  Crown, 
bare  the  usual 
Incidents,  and 
may  be  token- 
in  ezecutioa. 


life  without  impeachment  of  waste,  it  was  dear,  indie** 
pend^itly  on  the  question  of  equitdble  wastes  mi^t  cut 
timber;  and  it  was  difficult  to  contend  that  a  tenant  in 
tail  under  the  act,  had  not  equal  powers  with  a  tsiant 
for  life  without  impeachment  of  waste ;  it  was  dear  too^ 
that  unless  there  was  somedtis^  inr  the  act  whidi  required 
me  to  put  on  it  a  construction  different  from  that  which 
preYttts  in  the  ordinary  cases  of  settlements  of  great 
estates,  the  leasing  power  in  which,  and  the  exclusion 
of  the  mansion-hoiise  and  park,  are  almost  in  words 
embodied  in  this  act,  it  would  be  quite  a  new  idea  that^ 
because  the  tenants  for  life  could  not  make  a  lease  to 
bind  those  who  succeed  them,  except  in  tlie  terms  pre* 
scribed,  and  could  not  lease  the  mansion-house  or  other 
exduded  places,  beyond  their  own  lives,  it  was  to  be 
ecmtended,  from  an-  instrument  of  such  a  nature^  that 
the  rights  which  a  tenant  for  life  had,  as  inddent  ta 
his  estate^  were  not  existing^  though  not  affected  by  tiie 
terms  of  the  instrument  The  ordinary  rules  are  appli- 
aa>letoestates  granted  by  the  crowa  Zlf,  for  the  Zn. 
tenanee  of  dignities^  with  rerersion  in  the  crown,, which 
therefore  cannot  be  barred.  I  never  heard  that  persons 
to  whom  such  grants  have  been  made,  have  uot^  during 
their  lives,  the  usual  incidents  to  their  estates;  or  that 
their  creditoi*s  could  not  take  them  in  execution.  It 
had  escaped  me  if  tlie  pension-act,  which  I  read,  bore 
on  this  question.  When,  therefore,  it  has  been  ai^ed, 
not  only  that  we  are  to  look  to  the  policy  of  this  court 
^th  regard  to  expectant  heirs,  but  that  these  acts  are 


park  of  Wo0tUtock)9  for  any  or  three  lives,  reserving  the-, 

number  of  years,  not  exceed-  best  and  most  improved  rent 

ing  one-and-twenty  years,  or  that  can  then  be  had  for  the 

for  any  number  of  years  de^  sacne,withouttakinganyfine«'* 

tarminable  upon  onci    two,  5  AnnCf  c*  3.  s.  4% 

to 
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to  beconttmed  at  law  and  in  eqni^Tf  with  reference  to  a        1819. 
peculiar  purpose  of  the  legislature,  that  is  a  question 
the  determination  of  which,  I  have  considered,  must 
probably  be  the  same  at  law  and  in  equity ;  and  if  the 
present  motion  is  to  turn  on  the  point,  whether  the 
Duke  of  Marlborough  can  grant  these  incumbrances  by 
virtue  of  his  estate,  supposing  it  to  be  an  estate  for  life 
without  impeachment  of  waste,  or  whether  the  inddents 
to  an  estate  for  life  are  taken  away,  as  well  as  the  other 
restraints  imposed,  it  would  be  the  duty  of  this  court 
first  to  hear  the  decision  of  a  court  of  law.    If  that 
questicm  was  decided,  another  circumstance  requiring 
observation  is,  the  di£Bculty  attending  the  policy  i£  the 
acts,(in  additioi)  to  the  protection  with  which  we  surround 
expectant  heirs  in  this  court,)  on  the  argument  that  the 
l^pslature  in  passing  them,  contemplated  restraints  be- 
yond that  variety  which  they  have  specified ;  that,  the 
l^islature  having  considered  what  acts  tenants  in  tail 
mi^t,  and  what  they  might  not,  perform,  and  therefore 
what  restraints  should  be  imposed,  and  having  expressly 
imposed  some  restraints,  the  court  is  caUed  on  to  say, 
what  restraints  are  to  be  implied,  fiK)m  statutes  thus 
expressly  imposing  some,   and  not  imposing  others. 
On  that  question  I  shall  observe  only,  that  it  furnishes 
a  great  deal  of  aigument. 

Another  point  requires  more  consideration ;  namely^ 
whether,  without  adverting  to  the  acts  of  parliament,  this 
is  a  case  in  which  the  court  should  have  granted  a 
receiver  ?    The  rule  I  take  to  be,  that  the  court  will  on  Doctrine  on 
motion  appoint  a  receiver  for  an  equitable  creditor,  or  mCT^a're. 
a  person  having  an  equitable  estate,  without  prgudice  ^'^^  i^  ^ 
to  perscms  who  have  prior  estates :  in  this  sense,  with-  ^XAt  crelmon. 
(mt  prejudice  to  persons  having  prior  l^al  estates,  that 
it  will  not  prevent  their  proceeding  to  obtain  possession, 

if 
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1&I9.       if  tliey  Aink  proper  (a);  and  with  regard  to  perMM 

*^  ^ '    ^     liaving  prior  eqnitaUe  estates,  the  court  t0ke8  ewe  itf 

9.  appointing  a  receiver  not.  to  disturb  prior  equities^  and 

^"»£iJ^^  for  that  purpose  directs  inqoiries  to  determine  priorities 

moMoufUL      among  equitable  incumbrancers ;  permitting  legal  credi* 

tors  to  act  against  the  estates  at  law,  and  settling  the 

priorities  of  equitable  creditors*     Provided  it  is  satis* 

fied,  in  that  stage  of  the  cause,  that  the  relief  prayed  by 

die  Ull,  will  be  given  when  a  decree  is  pronounced, 

the  Court  will  not  expose  povties  ckhnuig  that  rdief» 

to  the  danger  of  losing  the  rents  by  not  appointing  a 

receiver  of  aa  estate,  on  which  it  is  admitted  they 

cannot  ^teat  {b}.    The  question  then  will  be,  whether^ 

considering  the  provisions  of  tiiis  deed,  the  Court,  in 

die  present  stage  of  the  causey  ia  to  interpose  t^  the 

iq»pointment  of  a  receiver  ?     Tliat  may  be  put  thus, 

whether  it  is  sufficiently  iJear  that  the  Court  will, 

on  the  hearing,  lend  its  aid  to  a  plaintiff  such  as  the 

present? 

The  grant  of  the  annuity  first  recognizes  in  the  Didce, 
Aen  Marquess  of  Blan^f/brd,  the  character  to  which 
this  Court  applies,  what  it  calls  its  policy,  that  is,  the 

(a)  But  they  must  first  obtain '  gouim  v.  Basel^^  13  Ves.  105. 
the  leave  of  Uie  Court,  Bryan  MkUUeton  v.  Dodtwell^  13  Vet, 
T.  pormick,  1  Coji,  4^9.  Anon,,  266,  Lloyd  v.  Pattingham, 
6Ver,tS7,  Angeiy,Smith,9Ftn.  16  Ves,  39,  ScoU  y.  Bedker, 
936,  Brookiv,GreatheadylJac,  APricCyBiS.;  aod  see  Jinw  v. 
^  Walk,  176.  Gretley  v.  Adder^  White,:  6  Ve$.l^S. ;  but  in  later 
ley,  ante,  vol.  1.  578.  cases  the  Court  has  granted  that 

(b)  In  this  case  the  recover  prompt  relief  to  a  party  possess- 
wtfB  appointed  before  answer,  ing  a  clear  equitable  title,  by  an* 
The  earlier  instances  of  the  ap*  alogy  to  the  ejectment  of  a  iegai 
pointment  of  a  receiver  before  incumbrancer  ;  Duckworth  v. 
answer  seem  to  have  proceeded  Trajhrd,  18  Vet,SS3,  Metcaffe 
on  the  ground  of  fraud,  and  y,Pulvertoftf  iVet,^  Bea,  leo,; 
danger  to  the  property;  Vaim  v.  and  see  JkCagmre  v.  Allen,  l  Ball 
BameU,  2  Bro.  C.  C.  158.    Hw-  ^  Beat,  75. 

character 
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ehaiBCter  of  ddest  son  and  heir  at  law.  Beyood  doubt 
be  is  dealing  for  his  expectancy  and  revernon,  because 
he  is  dealing  for  what  the  legislature  endeavoured  to 
annex  to  the  dignities  of  which  he  was  expectant  heir. 
Feeling,  as  I  profess  to  feel,  that  in  many  cases  those 
who  obtain  relief  irom  their  annuities,  have  really  taken 
as  much  advantage  of  the  annuitants  as  those  annuitants 
have  taken  of  them,  I  must  still  admit  it  to  «be  clearly 
established,  that,  if  a  person  has  dealt  with  an  heir 
BppsieDtf  for  interests  of  which  he  is  not  in. present 
possession,  this  court  extends  to  the  heir  the  benefit  of 
this  principle,  with  reference  to  those  so  dealing  with 
liim,  that  it  does  not  rest  on  him  to  shew  that  the 
bargain  was  unreasonable  and  improvident,  but  on  them 
to  shew  that  it  was  reasonable,  (a)    The  mere  fiict  that 

the 


1819; 


Liability  of 
persons  deal- 
in^with  an 
heir  apparent 
for  his  ex- 
pectancy. 


(a)  The  general  result  of 
the  cases  seems  to  be,  that 
expectant  heirs  dealing  for 
their  expectancy,  are  entitled, 
for  mere  inadequacy  of  price, 
to  hav^  the  contract  rescind- 
ed, upontenns  of  redemption ; 
Knotty.  Hill,  1  Vem.167. 
2 Fern. 27.  ^Ca.inCha.lW.  2 
Cax»80.  Bameify.B€ak,2Ca. 
ia  Oa.  1S6.  Batty  v.  Lloyd, 
I  Vem.  HI.  WketnoH  v. 
Beahf  2  Vern.  121.  2  Freem. 
III.  Bameyy.Tyson^  2  Vent* 
859.  Bcmey  v.  Pitt,  2  Vern. 
14. 2  Rep.  in  Cha.  396.  1  P. 
W.  312.  fmtp.  142.  Twisle- 
ton  V.  Qfiffith,  1  P.  W.  310. 
Dem  V.  Brandt,  Set.  Ca.  in 
Cha.7.  discredited  arg.  i  Bro. 
C.  C.  7.  Cole  V.  Gibbons,  $P. 
IT.  290.  C^rtti^  V.  MUner, 
3  P.  W.  298  n.  Bamardision 


V.    Lingood.    2    Atk.    133. 
Earl  qf  Chesterfield  v.  Jam" 
sen,^  2  Ves.  125.  1  Atk.  301. 
1  fVils.  286.  Baugh  v.  Price, 
1  fViU.  320.   Gotdd  v.  Oak- 
den,  ifBrcP.  Ced.  Toml.  1 98. 
Gtoynne  v.  Heaton,    I   Bro. 
C.   C.  I.  Peacock  V.  Evans, 
16     Ves.  512.     Gothland  y. 
de  Faria,  17    Ves.  2a  com- 
promised on  appeal,   Sugden 
Law  of  Vendors,    231   ».  k. 
Roche  V.  O'Brien^  I  Ball.  Sf 
Beaity,  330.  Darleyy.  Single- 
ton,   Wightitn.,  26.   Btmesy* 
Heap8,S  Ves.&Bea,ll7.;axkd 
see  Vamee's  oa$e,2Free»u6S. 
Brooke  v.  Gaily,  2  Atk,,  34. 
Freeman  y.  Bishop,  2  Atk.  39. 
Barnard,  15.  Evans  v.  Ches- 
shire.  Belt,  Supplement,  300. 
Coles  y.  Ttecothick,  9  Ves. 
234.    246.,    the    proof    o£ 

adequacy 
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the  annuity  was  bought  at  six  years'  purchase,  cannot 
render  the  grant  improvident:  many  annuities  purchased 

at 


adequacy  lying  on  the  pur- 
chaser. Goidandv.  de  Fariay 
M  supra*  Shelly  v.  JNasK 
S  Madd.  2S6.  Bemalv.  Mar- 
quess of  Donegal^  3  Dotu. 
151. 

This  doctrine  appears  to 
be  founded  in  part  on  the  po- 
licy  of  maintaining  parental 
authority,  and  preventing  the 
waste  of  family  estates,  1  P. 
W.  312.  318.  3  P.  W.  J93. 
1  WiU.  323.  2  Ves.  144. 155. 
ei  seq.  Barnard^  6.  1  Bro. 
C.  C.  9,  10.9  purposes  which 
the  civil  law  pursued  by  the 
Senatus  conmUum  Macedo* 
nianum,  Dig.  lib.  xiv.  tit.  6., 
and  for  which,  in  the  earlier 
periods  of  our  jurisprudence, 
the  court  of  Star  Chamber 
seems  to  have  assumed  penal 


nard,  341.  343.  2  Fes.  149. 
155.  et  seq.  1  Atk.  346. 353. 
1  Wils.  323.  S  Ves  Sf  Bea. 
119. 

The  latter  principle  seems* 
to  comprehend  every  descrip- 
tion of  persons  dealing  for  a 
reversionary  interest ;  but  it 
may  be  doubted  whether,  the 
course  of  decision  authorises 
so  extensive  a  conclusion; 
and  whether,  in  order  to  con- 
stitute a  title  to  relief,  the  re- 
versioner must  not  combine 
the  character  of  heir.  The 
reversionary  interests,  the  sale 
of  which  has  been  rescinded 
for  mere  inadequacy  of  price, 
were  expectant  on  the  de- 
cease of  a'  parent  or  other 
lineal  ancestor,  in  every  case 
except  the  following :  in  Wise- 


jurisdiction,  see  the  dictum  of  man  v.  Beake.    Cole  v.  Gib- 

"Lord  Nottingham^ post  pA4fS.  bons,  (on  the  original  trans- 

n.  cit.  2  Ves.  1 39.  and  Hudson's  action  in  which,  imconfirmedy 

Treatise.    2  CoU.  Jur.  111.  Lord  Talbot  considered  the 

and  in  part  on  the  equity  of  plaintiff  entitled  to  relief,) 

protecting  against  the  designs  Bamardiston  v.  Lingood^  and 


of  that  calculating  rapacity 
which  the  law  constantly  dis- 
countenances, the  distress  fre- 
quently incident  to  the  owners 
of  profitable  reversions,  and 
the  improvidence  with  which 
men  are  commonly  disposed 
to  sacrifice  the  future  to  the 
present.    2jitk.  135.    Bar- 

15 


Bofmes  v.  Heaps,  they  were 
expectant  on  the  decease  of 
the  reversioner's  uncle ;  and, 
in  Gould  v.  Oakden,  on  the 
decease  of  his  wife's  father. 
But  in  all  these  cases  the  sale 
had  been  transacted  while 
th^  vendor  was  in  distress. 
In  NichoUs  v.  Gwdd,  2  Ves. 
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^  that  price,  have  not  been  set  aside.    Whatever  may 
l>e  the  estimated  value  in  the  tables,  where,  I  understand, 

fifteen 


422.  Reg.  Lib.  B.  175l.Jbl.  on  the  death  of  the  uncle 
528.,  Lord  Hardmcke  re-  without  issue.  The  unde 
fused  to  rescind  the  sale  of  died  in  April  1779,  and  in 
ii  reversionary  interest  on  the  April  1780,  the  bill  was  filed 
ground  of  inadequacy  of  price 
alone ;  and  see  Griffith  v. 
JSpratleifi  1  Cox,  S8S.  2  Bro. 
C.  C.179.n.  Montesquieu  r. 
Sandys,  18  Fr<.302.  InHenley 
V.  Axe,  2  Bro.  C.  C.  17,  a  bill 
£led  to  set  aside  the.  assign- 
'ment  of  a  portion  of  a  rever- 
sionary interest,  expectant  on 
the  decease  of  the  plainti£P's 
unde,  was  dismissed  on  the 
ground  of  the  adequacy  of  the  Accountant-General  in 
the  consideration ;  but  it  ap«    trust  in  the  cause,  and  should 
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to  set  aside  the  bond  and 
signment,  on  paying  to  the 
defendant  what  was  a  fiur 
price  for  the  grant  of  the  an- 
nuity, and  the  plaintiff  ob- 
tained an  injunction  to  restrain 
proceedings  on  the  bond.  On 
13th  March  1781,  it  was  or- 
dered that  the  plaintiff  should, 
in  a  week  from  that  time, 
transfer  1800^.  S  per  cents,  to 


pears  from  the  registrar's 
book,  that  an^nquiry  on  that 
subject  had  been  directed  by 
consent.    The  plainti^  being 


be  restrained  from  receiving 
any  part  of  the  28,245/.  9s.2d. 
until  further  order,  that  the 
injunction   should    be    con- 


entitled  under  the  will    of    tinned  to  the  hearing ;  and 
Robert  Henley  to  an  estate    that  the  plaintiff  should  invest 


tail,  expectant  on  the  decease 
of  his  unde  without  issue,  in 
•estates  to  be  purchased  with 
a  fund  of  28,245/.  9s.  ^2d.  3 
j)er  cent,  stock,  the  produce 
of  other  estates  sold  under  an 
act  of  parliament,  in  consid- 
eration of  au  annuity  of  200/. 
payable  during  the  joint  lives 
of  the  plaintiff  and  his  unde, 
on  7th  April,  1773,  executed 


the  28,245/.  9s.  2d.  in  a  pur- 
chase of  lands.  On  13th  Dec. 
1783,  upon  the  implication 
of  the  defendants,  alleging 
that  no  proceedings  had  been 
had  under  the  order,  and 
that  the  parties  were  desirous 
that  the  transactions  relating 
to  the  annuity  might  be  re- 
ferred to  one  of  the  Masters, 
to    state   whether   the  sum 


a  bond  and  an  assignment  of  of  6000/.  was  a  fair  price, 
the  whole  or  a  sufficient  part  the  plaintifi  consenting,  the 
<yf  the  fund  for  securing  to  lords  commissioners  ordered 
the  defendant  6000/.,  payable    a  reference  to  inquire  and 

state 
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fifteen  years'  purchase  are 
years  have  been  considered, 


allowed,  I  believe  that  six 
to  use  an  expression  which, 

though 


state  to  the  Court,*  whether 
the  sum  of  6000/.,  secured  to 
be  paid  in  manner,  and  at  the 
time,  and  upon  the  contin- 
gencies, mentioned  in  the 
bond  and  indenture,  was  at  the 
time  of  the  grant,  a  fair  price 
for  the  annuity,  and  the  in» 
junction  was  continued  until 
the  report.  Reg.  Lib,  A. 
1783. /o/,  107.  28th  July 
1785.  The  exception  taken 
bythe  plaintiff  to  the  Master's 
report  waB  overruled.  Reg. 
X»w  A.  1784./0/.  701.  loth 
i)ctober  1785,  upon  the  pe- 
tition of  the  defendant,  the 
cause  was  ordered  to  be  set 
down,  on  further  decisions, 
Reg.  Lib.  A.  1784. /o/.  675. 
In  Hilary  Term  1786,  the  bill 
was  dismissed,  2  Bro.  C.  C. 
17 ;  but  no  entry  of  the  dis- 
mission appears  in  the  re- 
gister. 

It  has  been  decided  that 
the  rule  is  not  applicable  to 
sales  of  reversionary  interests 
by  auction.  Shelly  v.  Ncuhy 
is  Madd.  232. ;  and  specific 
performance  has  been  de- 
creed of  an  agreement  by 
an  heir,  on  the  marriage  of 
his  daughter,  to  settle  one- 
third  of  such  real  estates  as 
should  descend  to  him  at  the 
death  of  his  father.  Hobson 
y.  Trevor,^ P.  JV.  191.     10 


V 


Mod.  5(f!. ;  but  see  Carktan 
V.    Leighfonj    3  Mer.^667* 
Hartoood     v.      Tooke,     ciU 
1  Madd.  Princ.  and  Pract.  of 
Chanc.  549. 

The  following  note  of  an 
early  case  on  this  subject, 
(one  branch  of  which  has 
been  reported  under  the 
names  of  Berney  v.  Pitt^  ubi 
supra^)  is  copied  from  Lord 
Nottingham's  Manuscripts. 
Vide  antey  p.  83. 

«  9  Feb.  33  Car.  2.  1680. 
Bemeyyf?^  drawn  into  several 
securities,  for  money  to  be 
paid  after  his  father's  death, 
who  then  was  infirm  and  kept 
alive  by  art,  by  some  of  which 
securities  he  was  to  pay  ^yq 
for  one ;  and  by  this  means 
was  involved  in  debt  to 
the  value  of  50,000^.  or 
60,000/.;  in  all  which  he  ap- 
peared to  be  circumvented 
and  beset,  most  of  the  mo- 
ney pretended  to  be  borrow- 
ed being  r^sed  by  the  deli- 
very of  wares  at  excessive 
prices  in  parcels  of  wine, 
hemp,  cambric,  jewels,  which 
could  never  be  sold  for  a 
quarter  of  the  price  at  which 
Uiey  were  delivered ;  but  the 
plaintiff's  necessities  for  mo- 
ney [being  increased  by  hav- 
ing his  creditors  under-hand 

procured 
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thougli  It 'should  never  have  come  into  this  court,  csn« 
not  now  be  thrown  out  of  it,  as  th^  market-price  of 
an  annuity,  (^z) 

According  to  the  decisions  in  this  court,  I  do  not 
think  that  years  make  much  difference  in  the  protection 
afforded  to  an  expectant  heir,  {b) 

The  Duke,  in  his  answer^  has  ofiSyred  to  repay  the 
consideration-money,  but  I  think  that  I  must  now  look 
at  die  case  as  if  the  Plaintiff  declined  to  receive  it.  If 
there  is  a  question  whedier  the  Duke  has  not  the  inci- 
dents belonging  to  an  estate  for  life,  that  arises  precisely 
under  this  deed,  because,  if  he  has  not,  the  demise  and 


1819. 


Davis 

9. 

The  Duke  of 
Maku* 

BeaoooK* 

In  the  pii?i- 
lege  ofan  ez« 
pectant  heir, 
sge  »  not 
material. 


procured  to  fall  upon  him, 
he  waB  willing  to  make  up 
money  upon  any  terms,  and 
gave  statutes  and  judgments 
of  great  penalties;  against 
which  he  now  prayed  relief 
)>y  bill.  1.  I  made  him  pay 
the  principal  money  borrow- 
ed, before  I  would  grant  an 
mjunction  till  hearing.  2.  At 
Ae  hearing,  I  relieved  him 
against  all  the  rest,  notwith- 
standing he  were  of  full  age 
at  the  time,  for  this  infam- 
ous kind  of  trade  and  cir- 
cumvention ought  by  all 
means  to  be  suppresed ;  the 
Star  Chamber  used  to  punish 
it,  and  this  Court  did  always 


relieve  against  it.  No  family 
can  be  safe  if  this  be  suf- 
fered. Faircloughf  SmUh, 
Beakf  Masotif  Tyson^  Pargi^ 
ier%  were  Defendants;  but 
Mr.  George  Pitt  prevailedf 
and  the  bill  against  him  was 
dismissed,  though  he  gained 
above  three  for  one ;  for  it 
was  in  the  time  of  the  fii- 
ther's  health,  three  years  be- 
fore his  death,  without  anv 
circumvention  or  practice, 
and  upon  express  agreement 
to  lose  the  principal  if  the 
son  died  in  the  life  of  his  fa- 
ther, which  differed  it  from 
all  the  other  cases." 


(a)  See  5  Kei.  616.  6  Veu  874.    ▼.  Oakden,  4  JSro.  P.  C.  etL  TomL 
{b)  Witeman  y.  Beak^  2  Vem.     198.  Wightut.SB^  and  the  judg- 

ISl.    2  Freem,  III.    Barney  v,    ment  of  Lord  NbUmgham,  ante, 

TyHm^  9  Veni.  359.      ThMeton    kk  this  page 

V.  Qrifih^  1  P,  W.  310.      Gould 

charge 
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1819.       charge  are  bad ;  if  he  has,  independently  on  the  other 
'^ '  '~       objections,  they  are  good. 

v. 

l/^ji^  On  the  former  occasion  I  determined  not  to  appoint 

BOAouoH.  a  receiver  of  the  pension,  because  the  appointment 
.  wonld  have  been  useless.  Tie  pension  is  payable 
only  into  the  hands  of  the  Duke,  and  the  receipt  'of 
the  receiver  would  not  be  a  sufficient  discharge.  If 
the  policy  of  these  acts  operates/  to  the  extent  which 
has  been  contended  for,  it  would  be  impossible  for  the 
annuitant  to  put  in  execution  the  power  of  distress, 
against  any  part  of  the  property  within  their  protection. 

.  With  reference  to  heirs  apparent  dealing  for  their 
expectancies,  it  is  too  late  to  urge  in  this  court,  that 
the  grantee  may  insure  or  omit  to  insure  the  granter's 
life;  Lord  Tkurlam  in  one  case  said,  that  insurance 
might  now  be  made  with  so  much  ease  and  certainty, 
that  he  would  always  pay  attention  to  the  circumstance, 
whether  it  was  to  be  made  at  the  expense  of  the  party 
granting  the  annuity.  Here  it  is  to  be  made  at  the 
Duke's  expense;  at  least  in  case,  by  his  leaving  the 
country,  or  other  acts,  it  becomes  necessary  to  pay  a 
larger  premium  than  if  he  appeared  personally  at  the 
insurance-offices,  those  increased  expenses  are  to  be 
^  sustained  by  him. 

If  the  Court  is  to  consider  whether  the  Plaintiff  can 
take  timber  by  virtue  of  the  demise  and  covenant,  a  con* 
Effect  of  lease  siderable  question  will  arise;  but  the  doctrine  stated 
^e^^out^  ^^^  Comyn^s  Digest  is  very  material ;  because  the  ques- 
impeBchment  tion  would  be,  whether,  if  the  estate  of  the  Marquess  of 
dedUiri^'that   Blandford  was  not  subject  to  impeachment  of  waste, 

tlie  lessee         and  he  demised  for  years  not  expressly  declaring:  that* 
shouldnotbe     ,      ,  i      u        ^  i  i_.  .  i  ^ 

impMchable     the  lessee  should  not  be  subject  to  unpeachment  of 

Amt  wa8te,but  .gf^^g^  but  with  a  declaration  of  trust,  amounting  to  a 

to  fdl  timber.  licence 


CASES  IN  CHANCERY. 


IM 


lioeoce  to  fell  timber,  the  Itesee  would  be  authorised  to 
fen  ?  (a)     But  the  dextrine  of  that  case  is  to  be 


on 


{a)  <<  If  I  lease  for  life, 
and  afterwards  grant  to 
the  teaiiBt  that  he  shall 
not  be  impeached  for  waste^ 
he.cannot  plead  that  in  bar. 


But  it  seems  thatdariag 
the  continuance  of  the  parti<^ 
cular  estate,  timber  on  the 
land  demised,  was,  as  anneiLed 
to  the  inhetitance,  the  pro- 


but  shall  have  an  action  of  perty  of  the  lessor,  or  p^rBon 
corenant.''  Fineux  Chief  entitled  in  remainder.  Ca^ 
Justice,   21  H.  7.  Si.,  and    Ltii.57.a.n.i.  Herlakenden*M 


•ee  DaUan  v.  Gill,  Car^y  90. 
The  important  question  dis« 
cussed,  but  not  decided, 
in  the  text,  depends  on 
the   nature-   of    the    rights 


Case,  4  Co»  62.  P(^et"%  Case, 
SCo.ie*  LiffortTBCBaefllCo. 
46.  ^otvfe/Case,llCb^79. 
lRol.Rep.n7.  SZtfv.209., 
the  tenant  having  a  limited  in« 


enjoyed   by  the   tenant    of    terestinitfortheenjojrmentof 
a    particular   estate,    with*    its  shelter  and  produce.  10//. 


oat  impeachment  of  waste; 
ri^ts  concerning  which 
much  difference  of  opinion 
has  occurred. 

By  the  common  law  no 
prohibition  of  waste  could  be 
maintained  against  a  tenant 
for  life  or  for  years,  deriving 
his  interest  from  the  act  of 
the  lessor,  Reg.  Brev.  72. 
21  H.  6. 38,  21  H.  8.  6,  Bro. 
Air.  Waste,  88.  139.  F.  N. 
B.  55.  Doctor  and  Stud.  1.  \u 
eh.  1,  2.  Co.  Litt.  54.  a. 
4  Co.  62.      2  Inst.  145. 299« 


7.2.  Bro.  Abr.  WaBie,  lis. 
and  the  authorities  last  cited. 
And  timber,  therefore,  se- 
vered from  the  land  by  the 
waste  of  a  tenant  for  life  or 
years,  was,  at  commcm  law, 
the  property  of  the  owner  of 
the  inheritance* 

Thus  in  Berr^f  v.  Hgard,. 
W.  Jones,  255.  Cro.  Car. 
242*,  (the  report  of  this  case 
in  Palm.  327*,  seems  imper- 
fect,) trees  having  been  felled 
on  an  estate  demised  for 
years,  the  majority  of  the 


BacoWs  Works,  vol.  iv.  p. 224.    judges  of  Uie  Court  of  King's 
that  remedy  being  confined    Bench,  on  an  action  of  tro« 


to  persons  who  derived  their 
interest  from  the  act  of  law, 
namely,  tenant  in  dower, 
guardian,  and,  according  to 
some  authorities^  tenant  by 
tbe  curtesy. 
Vol.  II. 


ver  by  the  lessor,  held  that 
at  common  law,  tbe  lessor 
might  have  sevied  the  trees, 
(see  the  quotation  from  J9#oc- 
ton,  post,  p.  148.  n.,)  and  that 
the  statute  of  Gloeester  had 
L  not 


1819. 


Davis 

The  Poke  Of 
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Davis 

V, 

The  Duke  of 

MAftL- 

lOlOVdH. 


on'witli  a  distinction;  for  this  question  must  be  con" 
sidered  with  reference  to  the  pecidiar  estate  of  the  Duke 

of 


iiot  deprived  him  of  his  com- 
moii  law  right,  but  had  added  a 
new  optional  remedy,  by  ac- 
'  tion;  and  see  UtUdy.  Udal, 
Aleyn,  81.  ^  RolL  Ahr.  119., 
aiid  Lotd  Bacon's  elaborate 
argument  en  the  case  of  im- 
peachmcnit  of  waste,  in  the  Ex- 
chequer Chamber,  H^&rks^  vol. 
it.  p.  212— 2S2.  Some  ex- 
pressions, however,  in  Doctor 
and  Studenty  lib.ii.  c.  1.,  ap- 
peal* to  imply  an  opinion, 
that  the  property  in  trees  se- 
vered by  waste,  was  acquired 
by  the  tenant* 

The  privilege  of  estovers 
incident  by  the  common  law, 
to  the  estate  of  a  tenant  for 
life  or  years,  Bracton,  fol. 
217*  a.,  see  post,  p.  148.  n. 
Bro.  Abr.  Waste,  pi.  89. 112. 
130  Di/er,  19.  b.  Co.  Lrtt. 
41.  b.,  affords  a  confirmation 
of  the  doctrine,  that  timber 
i^evered  by  waste  was  not  the 
property  of  the  tenant ;  the 
express  recognition  of  a  qua- 
lified, seems  an  implied  ne- 
gative of  an  absolute,  right. 

The  statute  of  Marlc'^ 
bridgCy  52  Hen.  8.  c.  23.,  pro- 
hibited **Jirmarir  from  com- 
mitting waste,  **  nisi  speda^ 
lem  inde  habuerint  conceS" 
sioneniy*  under  the  penalty 
of  restitution  to  the  party, 

4 


and  fine  to  the  king.  The 
statute  of  Ghcesttr,  6  Ed*  1. 
c.  5.,  authorised  the  issning  a 
writ  of  waste  against  tenants 
by  the  curtesy,  or  in  other 
manner  for  life,  or  for  yeat«, 
or  tenants  in  dower,  and  in- 
flicted on  a  tenant  commit^ 
ting  waste,  the  forfeiture  of 
the  place  wasted,  and  treble 
damages. 

It  seems,  therefore,  that 
before  these  statutes,  a  clause 
declaring  a  lease  for  life  or 
years  to  be  without  impeach* 
ment  of  waste,  might  have 
been  in  use,  Botoles*  Case, 
11.  Co.  81>  b. ;  and  its 
effect  would  have  been  to 
transfer  to  the  lessee  the 
property  in  timber  severed. 
Ibid.  After  the  statutes  the 
clause  became  effectual  for 
another  purpose,  namely, 
as  a  licence  of  the  lessor 
to  protect  the  lessee  (rota 
the  penalties  incurred  by 
waste. 

This  doctrine,  however,  ts 
opposed  by  considerable  au- 
thorities; by  the  express  opi- 
nion of  Lord  Hardtoide, 
that  '^  at  common  law,  the 
clause,  ivithout  impeachment 
of  toadey  only  exempted 
tenant  for  life  from  the  pe» 
nalty  of  the  statute,  the  re- 
covery 


CASES  IN  CHANCERY. 


ur 


of  Marl^ougk,  and  to  what  might  raise  a  doubt  be- 
tween a  future  Marquess  of  Bland/brd  on  the  subject  of 

felling 


covery  of  treble  value  and 
place  wasted ;  not  giving  the 
property  of  the  thing  wasted ;" 
AsioH  V.  Aston^  1  Ves.  265. 
and  by  the  very  learned  and 
ingenious  argument  of  his 
illustrious  predecessor,  al- 
ready citedy  Bacon's  Works, 
vol.  iv.  p.  212—232. ;  but 
the  weight  of  reasoning  and 
authority  seems  decidedly 
with  Lord  Coke:  and  it  is 
now  clearly  settled,  notwith- 
standing the  doubts  which 
have  at  different  times  pre- 
vailed, Fiiz.  Abr.  Waste, /i/. 
8.,  citing  27  H.  6.  Dyer, 
184.  pL  63.  St.  Legers 
Case,  cited,  Moor^  327* 
Finehy  v.  Finch^  cited,  4  Co. 
63.  a.  (probably  the  same 
case,  see  6  Co.  63.)  Herla^ 
itMdbi'sCase,4Co.62.  Abra" 
hall  V.  Bubb^  2  Freem.  53. 
2  Show.  69.  1  Ves.  265.  (a) 
Bishop  of  London  v.  Webf 
1  P.  W.  528.,  that  since  the 
statutes  of  MarUbridge  and 
GlocestcTf  the  clause  without 
impeachment  of  waste,  not 


merely  affi>rds  a  protection 
from  the  penalties  which 
those  statutes  impose,  but 
authorises  a  tenant  for  life  of 
years,  to  convert  to  his  own 
use,  timber  severed  from  the 
estate.  Co.  LiU.  220*  a* 
Botdei  Case,  11  Co.  82.  b. 
83.  b.  1  RolL  Rep.  \TI* 
Hob.  132.  Secheverelv.Dakt 
Poph  193.  Latch.  163.  268* 
Pifue  V.  Dor.,  6  T.  R.  66^ 
SAtk.2l6.  Waiiamty.Wa- 
liamSflS  Ves.4f25.  Burgess 
V.  Lamb,  16  Ves.  IS5.  See 
Partridge  v.  Potdettf  Ca. 
Temp,  Hardwickey  254. 

The  precise  effect  of  that 
clause  is  to  give  **  a  power  to 
the  lessee  which  will  produce 
an  interest  in  him  if  he  exe- 
cutes his  power  during  the 
privity  of  his  estate."  BdvoUs 
Case,  ubi  supra. ;  but  it  gives 
a  power  only,  not  an  interest, 
until  severance,  according  to 
the  distinction  expressed  by 
two  of  the  judges.  1  RoUm 
Rep.  182.,  and  Poole*s  Case, 
Salk.SeS.    Rep.  Temp.  H6U. 


{a)  Since  this  note  was  pre-  and  of  an  earlier  case,  Skdtonv. 

pared,  the  editor  has  been  ho-  iSKrrilton,  which  will  be  found  parti- 

noured  with  a  communication  of  cularly  valuable;  vide  post.  p.  170. 

Lord  Nottingham's  manuscripts,  Freeman,  in  his  report  of  the 

(mde  ante,  p.  85.);  thejri  contain  former,   seems   to    have    con- 

a  report  of  Abrahall  v.  Bubb,  founded  the  two  cases. 

L2  66.: 


loaoiroB. 


148 


CASES  IN  CHANCERY. 


1819. 


Datis 

V. 

TbeDakeof 
MUit- 

■OBOUGB. 


felling  timber,  the  Duke  being  not  tenant  for  life^  btrt 
tenant  in  tail,  subject  to  such  restraints  as  the  policy 

of 


SS^i  and  the   reasoning  of    sonal  interference. — '^£teo«> 
Lord  Bacotif  Works,  vol.  iv.    dem  modo  si  quis  yastum  fe^ 


p.  225. ;  but  see  Anon.  Mos. 
237,  238. 

The  doctrine  that  an  ac- 
tion of  waste  could  not  be 
maintained  against  a  tenant 
for  life  at  common  law,  has 
been  questioned  by  a  learned 
Ifriter,  (Reeves'  History  i.  386. 
ii.  73,  74. 148.  n.)  on  the  au- 
thority of  a  passage  in  BraC' 
ion;  lib.  iv.  c  18.^.  306.  &. 
but  it  seems  extremely  doubt- 
ful whether  that  passive  is  in- 
consistent with  the  doctrine. 
The  general  expression  te^ 
nehs  ad  viiam  suam  tantum, 
may  be  understood,  constru- 
ing secundum  subjectam  ma" 
teriamf  of  that  particular  class 
of  tenants  for  life  who  were 


cerit  vel  distructionem  in  te* 
nemento  quod  tenet  ad  vitam 
suam,  in  eo  quod  modum 
excedit  et  rationem,  cum  tan- 
ttim  concedatur  ei  rationabile 
estoveriara  et  non  yastum, 
facit  transgressionem.  Et  st 
talis  impediatur  per  aliquem 
cujus  interfueritysicut  parens 
vel  amicus,  ille  tenens  assisaro 
non  habebit.  Intentio  eniro 
talis  liberabit  a  disseysina, 
quia  in  eo  quod  tenens  abuti- 
tur  male  utendo,  et  debitum' 
usum  in  modum  debitum  ex-r 
cedendo,  non  poterit  dicere 
quod  disseysitus  est,  quia  tan* 
tum  rationabilis  usus  ei  con* 
ceditur.  Et  si  per  aliquod 
tempus  forte  abusus  fuerit  ul- 


then  subject  to  an  action  of    tra  modum,  talis  seysina  nulla 


waste  ;  .and  it  is  evident  that- 
Lord  Coke  did  not  under- 
stand  the  words  in  their  larger 
sense,  since  he  repeatedly 
cites  the  passage  as  an  autho- 
rity for  the  disputed  doctrine. 
An  eariier  chapter  of  Bract  on 
contains aremarkable  declar- 
ation of  the  right  of  a  tenant 
for  life  to  reasonable  estovers, 
in  cfontradistinction  to  waste. 


ent,  quia  non.  est  seysina  qua? 
trahit  ad  abusum,  sed  prse- 
sumptio  injuriosa.  Et  ideo 
causa  et  intentio  liberat  imper 
dientem ;  sed  hoc  per  assisam 
in  modum  juratse  captam  de* 
clarari  oportebit,  scilicet  u* 
triim  sit  ibi  vastum  vel  xa- 
tionabile  estoverium.  Lib, 
iv-  c.  34.yM.  217  «. 
The  two  following  cases  on 


and  the  right  of  the  owner  of  the  right  of  a  tenant  for  life 
the  inheritance  to  prevent  the  to  timber,  are  extracted  from 
commission  of  waste^  by  per*    Mr.  MertvaU%  notes. 

WOLF 
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of  die  acts  may  be  understood  to  impose  on  him;  and 
with  this  distinction  too,  that  White  Knights  is  granted, 


as 


1819. 


Datm 

The  Duke  of 
Maml* 

BOBOVaOk 


WOLF  V.  HILL. 
By  deeds,  and  fine,  an  es-     unto  the  said  Walter  Hill  and         Rolls. 
tate  was  limited  to  the  use  of    his  assigns,   or  to  authmse  J^  3.  iao6. 

trustees  and  their  heirs  during    and  impower  him  and  them      Setdement 

of  estates  on 


the  joint  lives  of  Walter  Hill 
and  Clarissa  his  wife,  with- 
out impeachment  of  waste, 
in  trust  that  the  said  trustees 
shall  and  do,  in  the  first  place, 
by  and  out  of  the  rents,  issues, 
and  profits  of  the  said  pre- 
mises, which  shall  from  time 
to  time  come  to  their  or  any 
of  their  hands,  bear,  pay,  and 
defray,  all  expenses  and  re- 
pairs, and  all  taxes,  charges, 
assessments,  and  outgoings, 
relating  to  the  same,  or  any 
of  them,  and,  in  the  next 
place,  upon  trust,  afler  such 
deductions  for  repairs  and 
other  outgoings  as  aforesaid, 
by  and  out  of  the  same  rents, 
issues,  and  profits,  during  the 
joint  lives  of  the  said  Walter 
HUl  and  Clarissa  his  wife,  to 


to  receive  and  take  the  same,  ^,1^^^ 
during  the  natural  lives   of  their  betn, 
himself  and  the  said  Clarissa  ^^^^  die 
his  wife,  to  and  for  his  and  ''^l^^Jhis 
their  own   use  and  benefit,  wife»  without 
with    remainder    to    Waker  impeachmeDt 
HUl  and  h»  assign,  for  hi,  SSiJI^T" 
lifci  without  impeachment  of  the  rents  and 
wa3te,  with  remainders  over,  profits,  to  pay 

Power  to  trustee,  to  Mdl  Sd"SS5ft 
with  consent  of  husband  and  and  to  raise 
wife.    Money  to  be  laid  out  *°<*  P*y  *  «?» 
in  land  to  the  same  uses.  money  ^Sle' 

Hill  built  a  house  worth  wife,  and  sub- 
3000/.,  being  an  improvement,  ject  thereto  to 
and  cut  down  timber  that  sold  J^^^j  J  ^^^ 
for  270/.     He  and  his  wife  rents,  &c.  to 
then  consented  to  sell,   and   ^-  ^'  during 
the  estate  was  sold.    Thetim^  hi^glj^and 
her  standing  was   valued  at  his  wife,  re 
350/.  roainder  to 

i4/exa;2£f^  doubted  hisright  without  im-    ' 


raise  the  clear  yearly  sum  of    to  either. 


peachment  of 


sol.  by  way  of  pin-money, 
and  pay  the  same  to  the  se- 
parate use  of  the  said  Clarissa 
Hill;  and,  subject  and  with- 
out prejudice  to  the  same 
yearly  sum,  to  pay  the  clear 
residue  and  surplus  of  the 
same  rents,  issues,  and  profits. 


A  bill 
Honor 


was  filed,  and  his  ^^^  ro- 
,         ^,    ^    rr'jf  mainder  over ; 
was  clear  that   Hill  «r;»u  ..^.^.  r  ' 


with  power  for 
was  entitled  to  the  270/.,  and  the  trustees  to 

not  to  the  350/.  JT^loI**^^ 

Alexander  and  J.  L.  Wil*  ducein  the 
liamsy  for  plaintiff.  purchase  of 

ShadwM  for  defendant,  (a)  <>?>«  ^^  *<> 

.  .^      the  same  uses; 


the  land  being 

sold  under  the  power,  W.H.  was  held  entitled  to  die  produce  of  dmber  cut  down  by 
ito  previous  to  the  tale,  not  to  the  value  of  dmber  then  standiog.* 


•^mmi^ 


(a)  CoMUtenoi Plymouth  v.  Archer^  1  Bro.  C.  C.  159.     16  Ves.  180. 

L  3  Sir 
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Datis 
The  Duke  of 

BOBOUOH. 

1816. 
JtllieaO— 88. 

1817. 
JV6.  88. 

Right  of  • 
tenant  entitled 
to  a  Itfe- 
intereityio  a  , 
termofyean^ 
imimpeacli* 
ableofwatt^ 
to  fell  timber 
for  lib  own 


as  it  is  held,  not  subject  to  impeachinent  of  waste.    I 
think  it  due  to  the  argument  to  say,  that  if  the  policy 

of 


Sir  SAMUEL  EGERTON  BRIDGES,         Plaintiff  ; 

AND 

WILLIAM    STEPHENS  and  CAROLINE  his  Wife, 

Defendants* 


By  settlement  made,  12th 
of  Novendert  1785,  on  the 
marriage  of  the  Reverend 
Edioard  TimeweU  Bridges^ 
and  the  Defendant  Mrs.  Ste^ 
phens^  then  Caroline  FatT' 
Jtddf  spinster;  reciting  a 
mortgage  of  certain  premises 
therein  mendoned,  dated  the 
10th  of  Februartf  1720,  for  a 
term  of  1000  years,  without 
impeachment  of  waste,  which 
had  then  become  vested  in 
Jemima  Bridget  and  WiUiam 
Hammond  as  tenants  in 
common;  the  said  Jemima 
Bridfres  and  William  Ham* 
mond  assigned  to  the  Plain- 
tiff, and  another,  one  moiety 
of  the  premises  for  the  then 
residue  of  the  term,  in  trust 
(immediately  from  and  after 
the  solemnization  of  the  mar- 
riage) for  Jemima  Bridges^ 
for  so  many  years  of  the 
term  as  she  should  happen  to 
live,  and  after  her  death,  in 
trust  for  E.  T,  Bridges^  for 
so  many  years  thereof  as  he 


should  live,  and  after  their 
respective  deceases,  in  trust 
for  the  Defendant  Caroline^ 
for  so  many  years  thereof  as 
she  should  live  (a) ;  and  after 
the  death  of  the  survivor  of 
the  said  Jemima  Bridges,^ 
E.  T.  Bridges^  and  the  said 
Defendant,  then  in  trust  for 
the  children  of  the  marriage 
as  therein  mentioned ;  and  for 
want  of  such  issue,  in  trust 
for  the  said  E.  T.  Bridges,  his 
executors,  &c. 

The  marriage  took  place^ 
but  there  was  no' issue,  and 
E.  T.  Bridges  died  intestate 
in  1807,  upon  whose  death  hia 
widow,  the  Defendant  Caro'- 
liney  took  out  administration, 
and  by  virtue  thereof  became 
entitled  to  the  reversionary  in- 
terest in  the  term  expectant 
on  the  death  of  the  survi- 
vor of  herself  and  Jemima 
Bridges.  On  the  11th  of 
May  1808,  she  offered  this 
reversionary  interest  for  sale 
in  two  lots,  when  the  Plain- 


(a)  From  the  statement  in  the  decUratioD  that  the  succesrive 
Rcf  ittraPs  book  it  seems  that  the  life  estates  should  not  be  subject 
settlement  contained  no  express    to  impeachment  of  waste.   . 

tiff 
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of, the  acts  raises.no  objection,  much  of  the  difficulty 
in  my  mind  is  removed. 

None 

ttff  became  the  purchaser  for  The  present  bill  was  after- 

2600^,  of  lot  1.,  which  was  wards  filed  by  the  Plaintifi; 

described  in  the  particulars  pending  that  suit,  alledging 

as  '^  an  undivided  moiety  of  that  the  premises  of  which 

a  valuable  estate  called  Den-  he  so  became  purchaser  were 

stead  Wood^  &c.  held  under  almost  all  woodland,  the  va- 

mortgage  for  the  remainder  lue  of  which   depended  on 

of  a  term  of  1000  years,  com-  the  timber  thereon,  and  that 

mencing  from  the    10th   of  if  the  same  were  cut  down, 

February  1720,  but  subject  the  land  would  be  of  very  in- 


iai9. 


to  the  life-interest  of  two  la- 
dies, one  in  her  80th,  the 
other  in  her  46th  year ;"  paid 
the  deposit,  and  signed  a 
memorandum  of  agreement, 
whereby  he  acknowledged 
himself  to  have  purchased  the 
reversion  of  the  said  estate 
described  as  lot  1 .,  andagreed 
to  pay  the  remainder  of  his 
money  and  complete  the 
purchase  on  having  a  good 
title. 

In  HiTary  term  1809,  the 
Defendant  Caroline  (the  wi- 
dow4)  filed  a  bill  for  a  spe- 
cific performance.  In  1811, 
Jemima  Bridges  died,  where- 
upon she  became  entitled,  as 
tenant  for  life  in  possession. 
In  October  1812,  she  married 
the  other  Defendant,  and  on 
the  18th  of  May  1814,  filed 
a  bill  of  revivor  and  supple- 


considerable  value,  though, 
while  it  remained  in  its  pre- 
sent state,  the  cutting  of  the 
underwood  afforded  a  consid- 
erable profit  to  the  tenai^t 
for  life,  but  that  the  Defend- 
ants, insisting  that,  under  the 
indenture  of  the  12th  of  No' 
vember  1785,  the  defendant 
Caroline  was  unimpeachable 
of  waste,  and  that  the  De- 
fendants were  entitled  to  cut 
down  and  fell  timber  at  their 
pleasure,  had  actually  felled* 
and  threatened  to  fell,  con- 
siderable quantities;  there- 
fore praying  an  injunction 
from  felling,  cutting,  or  grub- 
bing up  any  timber  or  other 
trees,  and  from  committing 
any  other  waste  on  the  pre- 
mises, and  offering  thereupon, 
and  upon  having  a  good  title 
made,  specifically  to  perform 


ment|  to  which  the  Plaintiff    the  agreement, 
had.  appeared  and  put  in  his        To  this  bill  the  Defendants 
answer  but  no  decree  had    put  in  an  answer,  insisting  on 
been  made.  their  right  to  cut  timber,  and 

L  4  admitting 


!M2 
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I8t9. 


Batis 
MAmtp 


'^None  of  the  praidous  annuitants  are  parties  to 
deed;  and  thi^  therefore,  is  not  the  intlrument  th^  can 
inform  the  Court  who  ought  to  be  the  receiver.     If  Mr. 


admitting  that  they  had  cat    jAem^  who  is  entitled  to  a 
timber  accoi'dingly,  but  in  a    present  interest  for  life  in  the 


diie  and  husbandlike  man* 
ner^and  according  to  the  cus- 
tom of  the  country. 
'  A  motion  was  now  made 
on  the  part  of  the  Defend- 
antSy  to  dissolve  the  injunc- 
tion, which  had  been  obtain- 
ed previous  to  the  coming  in 
of  the  answer,  (a) 

Mr.  Bell  and  Mr.  Trestove. 
in  support  of  the  motion, 
cdted  Speer'v^  Crawter,n  Ves. 
216.  CAamberlaine  v.  Dum' 
merj  S  Bro.  C.  C.  54^. 

Sir  S.  RomUly  and  Mr. 
'Garrattf  for  the  Plaintiff, 
cited  Farrant  v.  Lee,  Amb* 


estate  comprised  in  the  re- 
spective terms  mentioned'  in 
Uie  pleadings  in  this  cause, 
is  entitled,  as  between  her- 
self and  Ihe  persons  claiming 
in  remainder,  to  cut  down 
and  apply  for  her  own  bene- 
fit, such  timber  as  is  fit  and 
proper  to  be  cut,  in  the 
course  of  a  due  and  hus- 
bandlike management  of  the 
woods  in  question ;  and  it  is 
ordered  that  it  be  referred  to 
Mr.  Thompson f  one,  &c.  to 
inquire  what  timber  upon 
the  premises  in  the  pleadings 
mentioned,  is  now  fit    and 


105.  (&),  under  the  name  of  proper  to  be  cut  and  felled 
Farrant y.  Lovely  3  AtL72S.  in  the  course  of  a  due  and 
Perrot  v.  Perrot,  S  Atk.  94.  husbandlike  management  of 
PaideU  V.  The  Duchess  of  the  said  woods ;  and  it  is  or- 
BoUon,  S  Ves.  874.      Wtck-    dered  that  the  said  Master 


ham  V.  Wichham^  Coop.  288. 

February 9S,ISV1.  "His 
Xordship  doth  order,  that  the 
injunction  granted  in  this 
case  be  dissolved;  and  his 
•Lordship  doth  declare  that 
^e  Defendant  Caroline  Ste- 


do  state  the  same,  with  his 
opinion  thereon,  to  the  Court; 
and  afler  the  said  Master 
shall  have  made  his  report, 
such  further  order  shall  be 
made  as  shall  be  just.*' 
Reg.  Lib.  A.1816.  fol.  757. 


s    (a)  Injunction    granted    till       (b)  See  $  Wooddeson  Led,  404. 
(amwer  or  farther  order,  R^.    n*f.        ^    ■   t 
Lib.  A«  1915.  foL74|, 

Withy 
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J9%d^.  is  reoetTer  undec  tbe.deed^  hewill  be  bound  to        1819. 
^MfQr  all  the  iumiiitBiita»  according  tx>  the  tnistff  of  ^e     ■  -^ 
iked|  whereas  if. a  receiver:  is  appointed  in  the  Master's  ^, 

Office,  the  Master  will  have  the  opportunity  of  deckqring  ^^^?Jf^^ 
who  should  or  should  not  be  paid.  A  receiver  under  'BCMidvos. 
th^  deedi  must  act  according  to  the  terms  of  the  dieed ; 
A  receiver  appointed  by  the  Court,,  acts  according  .to 
l^.det^Earmination  of  .the  Master  onJthe  .{nnorities  df  the 
jjfmiiitan^ ;  and,thefiu:t  that  such  a  question  is  to  be 
i^^uMtied  to  the  Master,  deserves  jregard,  when  we  are 
qousidering  whether  a  receiver  should  be  appointed* 

The  covdiants  for  title  are  not  to  be  considered,  in 
^that  view  only,  by  a  court  of  equi^ ;  because,  wh^i  Uie 
'Dujce  of  Marlborough  granted  this  .t^iarge  on .  property, 
ynfii  respect  to  part  of  which,  it  was  doubtful  ;whether 
Jie  OQttld,  ami  iHth  req>eot  to  part  dear,  under  the  acts, 
:.that  he  could  not,  charge  it,  to  make  him  enter  into 
absolute  covenants,  as  if  he  had  been  owner  in  fee. sim- 
ple, is  a  circumstance  which  a  court  of  equity  ca&not 
overlook,  considering  the  Duke's  liability  to  answer  in 
4damages9  the  breadi  of  |heae  imposaiblie/engagements, 
,and  the  extent  <tf , his  previous  UMSimbcanees.    If  tiiefie 
^had  beep  an^grear  oi  the.  annaityi  White  JS^nigfUs  mif^t 
have  been  sold  at  the  ^d  of  three  months ;  a  right  of 
.entry  for  perQq)tion  of  rents  and  profits  accrues  at  the 
«endof  twen^-pnedays;  after  jix  jnonths  a  receiver  is 
to  be  ,^pointed,  not  removeable;  if  he  ceases  to  act 
another  may  be  substituted,  without  the  concurrence  of 
'the  Duke,  at  an  expense  not  exceeding  one  shilling  in 
the  pound,  on  the  amount  of  receipts :  if  that  means, 
on  the  rents  of  all  the  estates,  the  charge  would  be  equal 
fo  fiive  or  six  timss  the  ainount  of  the  annuity  which  the 
^deed  was  to  seciuie. 

•  _  • 

i    It  hiis  befa  argued  that  in  this  ca(M  it  cannot  imkod 
Jb<s  denied  that  the  Duke  has  been  dealing  for  his  ex* 

pectatlons. 
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1819.        pectations,  and  is  clothed  with. the  character  of  an  er- 
"^  -^'  pectant  heir ;  but  that  it  is  a  present  grant  of  an  annuity^ 

V,  charged  not  immediately  on  estates  in  expectation,  but 

The  Duke  of    •        -^  ^  a.     * 

BLki^       "*  P*"^  ®^  estates  m  possession. 

The  case  has  a  singularity  in  that  respect ;  but  dbe 
grantor,  appearing  on  the  instrument,  to  be  in  the  situ- 
ation of  an  expectant  heir,  and  in  a  situation  in  which 
his  personal  security  is  scarcely  worth  havings  and  the 
bulk  of  the  securities  being  expectant  property ,  I  should 
certainly  hesitate  long  before  I  lay  it  down  as  a  prin* 
Tbe  privilege    ciple,  that  if  an  heir  apparent,  dealing  substantially  for 
ant  heir  deal«   his  expectations,  is  dealing  also  for  a  present  obligation, 
ii^fiubBtuiti-    ^hich  it  is  hardly  possible  that  he  should  discharge, 
expectancy,      or  throwing  in  a  present  possession  worth  but  a  small 
the  ^^ticm^  prc^ruon  of  the  whole,  he  is  not  entitled  to  the  pro- 
a  present  pos-  tection  given  to.  heirs  apparent,  dealing  for  their  expect* 
ftMionorse-    ^^jjg^       g,,^    ^    proposition   would    lead    to    most 

enormous  mischief  -and  go  fiur  to  destroy  the  principle 
itsel£ 

Under  these  circumstances,  remembering  or  the  one^ 
hand,  the  nature  of  the  grant,  and  by  whom  it  is  mad^ 
and  not  forgetting  on  the  other  hand,  that  idl  parties 
are  entided  to  the  utmost  judicial  consideratien,  it  ap- 
pears to  me  very  doubtful  whether  I  can  support  the 
receiver.  Certainly,  until  the  decree,  I  shall  go  no 
ferther;  but  on  that  point  I  reserve  final  decision. 


The  Lord  Chancellor. 

A  rUs9  "^^  ground  of  the  first  application  was  simply  this^ 

that  the  estates  were  in  the  hands  of  judgment  creditor^ 
and  that  the  Plaintiff  although  he  had  an  interest,  which 
if  it  had  been  a  legal  estate, '^  woidd  have  entitled  him  to 

eject 
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eject  those  creditors,  could  not  by  proceeding  at  law, 
obtain  possession,  and  therefore  was  in  the  ordinary 
situation  of  a  creditor  with  an  equitable  security,  apply-        ""v. 
ing  to  this  Court  in  order  to  have  ezecuticxi,  if  I  may    "^j^^^^ 
use  that  word,  given  here ;  and  if  the  case  is  clear,  there      boiouoh. 
is  no  doubt  that  the  Court  will,  on  motion,  grant  a 
receiver,    without   prejudice    to  prior  incumbrancers. 
The  circumstances  of  the  principal  part  of  this  property 
with  reference  to  the  effect  of  certain  acts  of  parliament, 
I  certainly  did  not  much  take  into  consideration ;  be- 
cause finding  that  judgment  creditors  were  in  possession 
of  Blenheim  House  and  Woodstock  Park,  I  thought  it 
extremely  clear  that  if  they  could  have  execution,  equit- 
able creditors  must  be  entitled  to  a  remedy,  against  the 
property ;  on  that  point  I  shall  say  only  that  if  this 
Court  is  ever  to  decide  the  question,  whether,  let  the 
Duke  of  Marlborough  have  what  right  )tt  may  to  the 
timber,  his  estate  does  not  include  all  the  incidents  of 
a  life  estate  with  regard  to  other  persons,  that  question 
should  be  addressed  in  the  first  instance  to  a  court  of 
law. 

The  ground  of  the  application  to  discharge  the  re- 
cover is  quite  distinct.  Whatever  may  be  the  principle  . 
of  the  protection,  if  any,  given  to  the  Blenheim  estate, 
I  ^prehend  that  it  would  not  extend  to  Marlborough 
House  and  White  Knights  j  for  the  reasons  before  as- 
signed, I  do  not  see  how  creditors  can  obtain  the  pen- 
sion ;  but  it  is  now  contended,  with  regard  to  all  the 
property,  supposing  it  of  the  same  nature,  that  the 
receiver  ought  not  to  be  appointed  before  decree.  The 
order  for  a  receiver  in  this  case  does  not  rest  on  the 
same  ground  as  the  order  in  Doctor  Baitings  case. 
There  the  application  fi>r  a  receiver  was  made  by  an 
annuitant ;  the  receiver  was  appointed ;  Doctor  Battine 
afterwards  filed  a  bill,  stating  that  the  annuity  deed  was 

voids 
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1619.  vmd,  the  memorial  being  defective^  (I  must  take  it  for 
granted  in  this  case  Ast  the  memorial  is  good ;  since  no 
objection  has  been  sog^^ested),  and  by  the  prayer  of 'his 
^'^^Ij^^  ^  biU,  enabled  the  Court  to  say,  ^wiiat  it  could  not  other- 
wise have  said,  that  the  original  purchase-money  of  the 
annuity  was  a  lien  on  the  estate,  even  if  the  annuity 
was  void,  (a) 

(a)  BAZZELGETTI  «.  B ATTINE. 
BATTINE  V.  BAZZELGETTI. 

The  bill  in  the  first  cause  the  grant  of  the  annuity  was 
stated)  a  grant  of  an  annuity  voidy  and  praying  that  upon 
in  Juli/  1796)  by  the  plaintiff  payment  of  the  price  of  the 
to  die  defendant,  and  an  annuity  and  interest,  after  de- 
agreement  that  as  soon  as  the  duction  of  the  past  payments, 
defendant  should  becomepos-  the  securities  might  be  de- 
sessed  of  certain  estates  of  livered  up.  Upon  a  motion  by 
which  he  was  then  in  expect-  the  plaintiff  in  the  cross  cause 
ation,  he  should  convey  them  to  discharge  the  receiver,  the 
for  securing  the  payment  of  Lord  Chancellor  (4th  Feb. 
the  annuity,  and  that  the  de-  1818),  expressed  an  opinion, 
fendant  had  become  entitled  that  even  admitting  thevalidity 
to  the  estates,  and  was  in  ofthe  objections  to  the  annui- 
possession  of  them,  but  re-  ty,  the  frame  of  Dr.  BaUine*s 
fused  to  complete  the  securi-  l>ill,  which  prayed  the  delivery 
ty,  and  concealed  the  parti-  of  the  securities,  not  absolute- 
cularsof  the  estates;  a  de-  ly,  but  on  terms  of  redemption, 
murrer  and  plea  having  been  gave  to  the  court  a  jurisdic- 
overruled,  the  defendant  filed  tion  which  it  would  not  otber- 
an  answer,  admitting  the  an-  wise  have  had,,  and  entitled 
nuity  to  be  in  arrear,  and  that  the  annuitant  to  continue  the 
by  the  death  of  his  father  in  receiver  on  the  estates,  for 
iVbv.  1812,  he  became  entided  the  purpose  of  working  out 
to  certain  freehold  estates,  the  payment, 
die  particulars  of  which  he  set  On  19th  Feb.  1821,  these 
forth  in  a  sdiedule,  and  sub-  causes  were  heard  before 
mitdsg  whether  the  plaintiff  Chief  Baron  Richards^  sitting 
was  endded  to  the  relief  for  the  Master  of  the  Rolls, 
sought.  A  receiver  having  when  the  grant  of  the  annuity 
been  appointed  (Reg. Lib.  A.  was  declared  void,  and  die 
181'5.y^9dl.)  die  defendant  bill  in  the  first  Cause  disfois- 
filed'a  cross  bill,  allegingthat  sed. 

It 
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It  has  been  dedded  here,  first  by  Lord  Laaghbarcugh  1819. 
that  since  courts  of  law  have  held  (and  I  remember 
when  it  was  a  subject  of  great  doubt,)  that  if  an  annuity 
is  bad».  the  annuitant  may  recover  what  he  paid,  de^  Mabl^ 
ducting  what  he  has  received,  (a)  though  the  principle  bqaouoh. 
of  this  Court  is  not  to  give  relief  to  those  who  wiU  not 
do  equity,  yet  on  a  bill  by  the  grantor  to  have  an  an- 
nuity deed  delivered  up  as  void  under  the  statute,  he 
is  entided  to  that  relief  without  accounting  for  the  con- 
sideration paid  for  the  annuity,  leaving  the  annuitant  ta 
proceed  at  law.  {b)    Doctor  Battiney  in  the  case  to  which 

I  before 


(a)  Shove  v.  Webb,  I  T.  R. 
732.  Hicks  V.  Hkks,  3  East, 
12.  SeurfieU  v.  GowUtnd, 
6£aj^,241.  Watersw.^itWU- 
Uam  Manselly  3  Taunt,  56. ; 
and  see  Stratton  v.  RastaU^ 

2  T.R.96Sn  and  19  VesAS% 
1 33.  Criticisms  on  these  judg- 
ments, by  Lord  Eldan^  may 
be  found  in  7  Ves.  23.,  9  Ves. 
492.,  and  by  Sir  James  Mans^ 
Jidd,  in  1  Taunt.  522.  Courts 

of  law  cannot  order  annuity 
deeds  void  under  the  statute 
td  be  delivered  up ;  but  they 
set  aside  the  warrant  of  attor- 
ney and  judgment,  over  which 
they  possess  a  summary  au- 
thority, Dalmar  v.  Barnard^ 
7T.R.2^.  AppMyy.  Smithy 

3  Anstr,  865.  Steadman  v. 
Purchase,  6T.R.7S7.  Ex 
pane  AnseU,  1  Bos.  4*  Pull.  66. 
n. ;  and  see  Craufordr.  CaineSf 
2H.B/.43S.  2  Fef.jtm.154. 
7F(W.18.     10F«.218. 

(6)  The  principle  of  relief  is, 
diat    the  annuitant  has  no 

8 


right  to  retain  deeds  which 
are  void,  but  that  the  grantor 
is  interested  in  obtaining  the 
delivery  of  them,  because 
though  void,  they  may  be  used 
to  his  prejudice,  and  form,  in 
the  technical  phra^,  a  cloud 
on  his  title.  Being  void  for 
all  purposes,  the  deeds  oannot, 
as  evidence  of  the  contract 
under  which  they  were  exe- 
cuted, impose  on  the  delivery 
terms  of  redemption,  or  create 
a  lien  on  the  property.  The 
following  are  the  leading  cases 
from  which  the  doctrine  is  to 
be  collected. 

Dukeof  J^oftonv.  JVUHami. 
4  Bro.  C.  C.297*  2  Ves.  jun. 
138.  Byne  v.  Vivian,  5  Ves^ 
604.  Bromley  v.  Holland, 
7  Ves.  3.  Coop.  9.  Jones  v. 
Harris,  9  Ves.  496.  Under- 
hill  V.  Horwood,  10  Fes. 
218.  Ex  parte  Wright, 
19  Ves.  255.  Angel  v. 
Hadden,  2  Mer.  169.  If 
the  grantor,  by  his  bill  or 

answer. 
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Davis 
The  Duke  of 

BlULL> 

BomouoH. 


I  before  alluded,  took  himself  out  of  that  rule  by.  his 
bill.     The  Duke  of  Marlborough  has  here  by  his  answer^ 

offisred 


answer,  submits  to  account 
for  the  price  paid  by  the  an- 
nuity,  the  payments  in  re- 
spect of  the  annuity,  will  be 
set  off:  Bromley  v*  Holland 
ubisupra^  Hoffman  v.  CookCf 
5   Ves.  623.    If  those  pay- 


3  Madd.  1  Redesdale  on  Plead- 
ings,  104.  n.  c.  IS  Ves.  298. 
1  V.  and  B.  244.  Ex  parte 
Scrivener  J  S  Ves.  and  Bea,  14. 
InBromlejfY*  HoUand^  Lord 
Eldon  remarks,  that  *^  in  the 
case  o£HaningtonY,Du  Chu'^ 


ments  exceed  the  amount  of    telf   where    Lord    Thurloin 
the  price  of  the  annuity  with    granted  an  injunction  against 


interest,  the  grantee  must  re- 
Amd  the  balance.  Byne  v. 
Vivian,  5  Ves.  604.  Holbrook 
y.  Sharpey,  19  Ves.  131.,  but 
see  7  Ves.  24. 


a  bond  for  the  purchase  of  an 
office,  taking  notice  of  the 
alteration  of  the  law  of  plead- 
ing, he  is  made  to  intimate, 
that  the  jurisdiction  of  th|s 


On  the  general  jurisdiction  of  court  might  not  be  necessary, 

courts  of  equity  to  compel  the  if  the  defence  could  be  made 

delivery  of  void  instruments,  at  law.  That  I  take  to  be  a 

which  has  been  the  subject  of  mistake ;  for  I  am  quite  sure, 

contradictory  opinions,  and  Lord  TA«ir/bto'«  opinion  was. 


even  decisions,  see,  in  ad- 
dition to  the  preceding  cases, 
Ryan  V.  Mackmathf  3  Bro, 
C.  C.IB.  Piercer.  WM,  SBro. 
C.  Ced.  Belt,  16  n.  Netoman 
V.  Milnerf  2  Ves.  jun.  483. 
Franco  v.  Bolton,  3  Ves.  368. 
(with  the  criticism  of  Lord 
Eldon,  7  Ves.  19.)  Mason  v. 
Gardner,  4  Bro.  C.  C.  436. 
Sotoerby  v.  Warder,  2  Cox. 
264.  Scott  V.  Nesbit,  2  Bro. 
C.  C.  640.  2  Cox.  183.  Lisle 


that  courts  of  law,  properly,  if* 
you  please,  taking  upon  them- 
selves to  do  that  by  new 
forms  of  pleading,  which  they, 
had  never  before  done,  as  dis« 
pensing  with  prqfert,  or  per- 
mitting the  averment  of  a 
consideration  not  in  the  body 
of  the  deed,  could  not  de- 
stroy the  ancient  jurisdiction 
of  this  court  in  matters  of  that 
nature.  That  unquestionably 
was  his  opinion."    7  Ves.  19. 


v  Liddd,  3  Anstr.  649.  Duff   Mr.  Vesey  refers  to  Atkinson 
v.  Atkinson,S  Ves.  577.  Jack'    v.  Leonard,  3  Bro.  C. CL  218. 


many.  Mitchell,  13  Ves.  581. 
Haymrd  v.  Dimsdale,  17 
Ves.  ill.     Jones  v.  Frost, 


The  following  accoun^of  ^a- 
niitg^onv.DtiCAa^,(Qfwhich 
the  printed  reports,  1  Bro. 
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offered  to  take' the  account  on  the  basis  of  payment  and 
receipt ;  but  I  wish  to  see  the  answer  in  order  to  know 

whether 


C.  C.  124.  2  Dick.  581. 
3  Wooddeioftf  sect  459.  n.  are 
extremelj  imperfect,)  is  ex- 
tracted from  a  manuscript  in 
the  possession  of  the  Editor. 
In  chancery,  Michaelmat 
term,  1781.  In  1760,  J.  Haii- 
ington  was  housc-stewaad  to 
the  hue  Earl  of  Rochford^ 
who  was  at  that  time  groom 
of  the  stole  to  King  George 
2d.;  the  place  of  one  of  the 
pages  of  the  back  stairs, 
which  place  was  in  the  ap- 
pointment or  recommend- 
ation of  the  Earl,  as  groom 
of  the  stole,  becoming  vacant. 


place  should  be  taken  away 
then  to  be  void.  J.  H.  had 
the  place,'and  for  some  time 
paid  the  annuity  to  St.  Feriolf 
who  died  16th  May,  1776, 
leaving  defendant  Du  Chat- 
tel his  executor.  The  de- 
fendant having  brought  an 
action,  and  obtained  a  ver- 
dict against  J.  H.  on  the 
bond  for  the  arrears  of  the 
annuity  due  at  the  death  of 
St.  Feriol,  this  bill  was  filed 
by  J.  H.  against  Du  Chattel, 
praying  that  the  bond  might 
be  declared  void,  and  be  de- 
livered up  to  be  cancelled. 


the  Earl,  being  desirous  of    and   an    injunction   to  stay 
providing  for  Jean  St.  Feriolf    execution  at  law. 


who  was  a  foreigner,  add 
therefore  incapable  of  hold- 
ing the  place,  but  who  had 
been  tutor  to  the  Earl,  enter- 
ed into  an  agreement  with 
J.  Hanington  to  give  the 
place  to  him  upon  condition, 
(amongst  other  things)  of  his 
securing  an  annuity  of  100^. 
to  St0  Feriolf  accordingly 
J.  H.  executed  a  bond, 
dated  10th  June,  1760,  in 
the   penalty  of  600^.,  con- 


On  motion  to  dissolve  the 
injunction,  it  was  contended 
on  the  part  of  the  Plaintiff, 
that  this  was  a  proper  subject 
for  the  interference  of  a  court 
of  equity.  The  profits  of  the 
place  were  not  sufficient,  or 
more  than  sufficient,  to  pay 
the  several  annuities ;  but,  in- 
dependent of  that  circum- 
stance, this  court  will  set 
aside  this  sort  of  contract 
upon  general  political  prin- 


ditioned  for  the  payment  of    ciples.    In  this  case  a  court 
an  annuity  of  100/.  to    St.    of  law  could    not    relieve ; 


Feriol,  provided  J.  H.  should 
enjoy  tlie  place  during  the 
life  of  St^  Feriof,  hvii  if  the 


Lord  Rochford  not  being  the 
obligee  of  the  bond,  the  case 
did  not  come  within  the  St.  of 

5& 
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whedber  he  has  so  cnbi^tted  as  tom'dce  thet>rice  of 
the  aimuity  a  charge  on  the  estate  or  only  a  penonai 

•  charge 


SScSEd.  6th  c.  16.  The 
cases  cited  were  Law  v.  LaWy 
Forrester^  140.  (a)  Gray  v. 
Heskethy  Bum*s  Ecc.  law  (&), 
Dehenham  v.  Oxy  1  Vezey^ 
276.  Qodoljihin  t.  TWor, 
iSo/i^.  468 .  J?^x  Y.  Vaughauy 
Hawk.  P.  C.  168.  Sir 
TAoffiaj  Raymond^  400.  (c) 
On  the  part  of  the  De- 
fendants, it  was  argued;  that 
this  matter  was  not  proper 
for  a  court  of  equity;  the 
whole  transaction  might  have 


to  be  prevented  by  st.'jBi!^. 
6th,  and  that  the  bond  was 
not  objectionable  on  political 
principles. 

The  Lord  Chancellor^ 
Here  are  two  questions. 
1.  Whether  this  contract  is 
to  be  relieved?  2.  Where? 
As  to  the  first,  it  matters 
not  whether  the  office  be  of 
a  public  or  private  nature. 
It  may  be  equally  contrary 
to  the  policy  of  the  law.  It 
is  a  public  concern  that  prT- 


been  set  out  upon  plea ;  this    vate  injuries  should  be  re- 
court  never  gives  relief  for    dressed.    This  is  the  founda- 


mispleading  at  law.  If  this 
was  tuirpis  contractusy  a  court 
of  law  would  relieve.  It 
does  not  come  under  any  of 
the  heads  of  which  a  court 
of  equity  takes  cognizance, 
namely,  fraud,  trust,  acci- 
dent, and  account.  A  dis- 
tinction was  also  taken  by 


tion  of  the  decision  in  this 
court  between  guardians  and 
wards.  The  multiplying  pri- 
vate injuries  makes  them 
public.  If  a  private  manager 
of  an  estate  enter  into  an 
agreement,  and  thereby  break 
trust  with  his  master,  the 
agreement  is  corrupt.  I  think. 


Crraham,  between  offices  of    therefore,  that  no  distinction 
a  public  nature,  and  offices    can  be  made  between  public 


relating  to  the  king  in  his 
private  capacity ;  and  he 
argued  that  the  office  of  a 
page  of  the  back  stairs  being 
of  the  latter  kind,  it  was  not 
within  the  mischief  intended 


and  private  servants.  Be- 
sides which,  the  law  has  not 
said,  that  the  grooms,  pages, 
^c.  about  the  king,  are 
merely  menial  servants.  On 
the  contrary  they  are  entitled 


(a)  5P.W.591. 

(b)  Vol  9.  p.354--^5e 


(c)  The  reference  is  incorrect. 
4  Burr.  8494. 

to 
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charge  on  himself;  and  I  reserve  my  opinicm  oa  tt^e 
other  parts  of  the  case  till  I  have  seen  the  answer ;  b&« 

cause. 


1819. 


to  privilege,  and  therefore 
dearhjT  distinguished  from 
private  servants.  Tltis  con- 
tract is  therefore  to  be  re* 
lieved. 

Seeondl^y  Where?  This 
Court  does  ndt  apply  equity 
to  a  case  within  the  pravince 
of  a  court  of  law ;  but  the 
jurisdiction  of  the  courts  of 
law  has  not  always  been 
dearly  ascertained.  The 
case  of  Doming  v.  Chapman 
was  llien  considered  as  a 
doubtlbl  case.  This  case 
comes  clearly  under  the  head 
of  fi^ud^  I  canoot  refuse 
relief  in  this  Court  in  a  case 
which  h^s  never  been  reliev- 
ed in  iei  court  of  law,  though 
I  think  it  would  be  reliev«(d 
there ;  many  cases  would  be 
wrong  if  relief  was  to  be  re- 
fused under  that  circum- 
stance.   Injunction  granted. 

Peb.  5.  1783.  The  cause 
C8iiieofitobeheard^(a)  Lord 
ChaneeBoTf  First j  Can  a  Plain- 
tFflTccrme  into  a  court  of  equi- 
tjr,and  recover  a  bond  which 
he  had  entered  into  under 
these  circumstances  ?  There 
has  been  some  difference  of 
opinion  on  the  subject ;  but 


I  profess  I  cannot  admit  the 
distinction  between  malum 
prohibitHm  and  malum  in  se^ 
when  applied  to  a  contract  ih 
a  country  where  the  laws 
have  prohibited  the  thing 
contracted  to  be  done.  The 
obligation  to  abide  by  the 
laws  of  the  land  is  part  of 
the  doty  of  a  citizen,  and 
tber0fore  I  cannot  see  the 
difference,  (b)  It  is  impos* 
sible  to  bring  the  cases  to 
any  other  point  than  this ; 
that  the  encouragement  of 
the  contract  is  contrary  to 
the  good  of  the  public,  as 
prescribed  by  law ;  and  there^ 
fore  the  good  of  the  public 
requires  to  put  an  end  to 
such  contract,  otherwise  it 
would  be  an  unequivocal  de^ 
daratioo  of  law  that  the  party 
shall  have  all  the  bem^t  of 
the  contract ;  for  the  law  apr 
proves  what  it  refuses  to  re-> 
scind,  and  this  must  be  thefun^ 
damental  principle  of  all  the 
cases,  that  it  is  a  transaction 
on  a  foundation  which  ought 
not  to  have  been  the  basis 
of  a  civil  contract.  If  S0| 
this  is  a  proper  place  for  re* 
lief.    Secondly i  Whether  this 


Disdnction 
between  miiv 
lum  in  te  an4 
malum  prOf 
hibUumno^ 
admitted, 


(a)  Eeg.  Xift.  A.  1743.  foL  S60.        (b)  SeBCannanv.Bn^sBanh 

Vol.  II.  M  is 
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Datu 

He  Duke  of 
Marl- 

••OMOUOB. 


<:ftuse,  if  the  submission  authorises  me  to  fix  die  priee 
as  a  charge  on  the  estate,  no  objection  can  arise  to 


'  is  turpis  causa  ?  I  will  not 
fidlow  ofijrself  to  go  into  in- 
vective upon  the  present  oc- 
casion. Lord  Roch/brd  might 
have  been  led  into  an  error ; 
he  had  many  very  valuable 
and  amiable  qualities ;  indeed 
there  are  many  reasons  to 
prevent  my  speaking  severe- 
ly on  this  occasion.  As  to 
what  has  been  said  -on  the 
statute  of  5  &6  Edw.  6.,  it 
goes  more  to  a  legislative 


about  the  crown  in  the  same 
situation  as  a  private  service* 
The  laws  have  never  coosi* 
dered  the  servants  about  the 
crown,  whether  menial  or 
other,  as  private  *  persons* 
Here,  then,  we  must  consi- 
der expressly  the  case  of  ser- 
vants about  the  crown.  It 
does  not  now  seem  to  be 
contended  that  the  bond 
would  have  been  good,  if  it 
had  been  given  to  Lord  Rock" 


than  a  judicial  proceeding.  Jbrdhims^Mi  now,  if  the  coo- 
When  the  law  is  made,  it  is  tract  itself  was  wrong,  how 
no  more  a  subject  of  inquiry  can  I  make  the  difference  ? 
whether  what  tlie  law  has  or-  The  danger  of  making  the 
dained  is  proper  or  not ;  nor  distinction  is  great.  It  would 
need  I  go  into  the  nature  of  perhaps  have  made  the  point 
offices  ;. —  but  what  I  am  to  stronger,  and  it  would  have 


determine  upon  merely  is, 
whether  if  one  person  be  au- 
thorised to  recommend  or 
appoint  another  person  to  an 
office,  under  a  third  person. 


looked  more  ugly ;  but  tak* 
ing  it  as  a  dry  maxim,  or  as 
to  the  policy  of  tlie  law,  It 
becomes  the  same  thing. 
Therefore,     the     injunction 


he  can,  without  the  privity  of    must  be  perpetual. 


the  third  person,  and  for  a 
private  consideration  of  his 
own,  recommend  or  appoint 
such  other  person  to  such 
office  ?  Between  private  per- 
sons, I  should  think  it  would 
be  a  breach  of  the  confidence 
reposed  on  him.  But  I  do 
not  mean  to  leave  a  service 


In  addition  to  the  autho* 
rities  referred  to  on  the  form- 
er occasion,  were  cited,  Co. 
LitU  234.  a.  Laxvrence  v* 
Brasier,  1  CAo.  Ca.  72.  Ber* 
ris/brd  v.  Doncy  1  Vem.  98* 
Symonds  v.  Gibson^  2  Vem. 
308.  BlanJcland  v.  Dehhy^ 
Ch.  Just.  Halt,  (a) 


(a)  Probably   BUwkard    v. 
QMy^  Rep.  Ttmp.  H^,  541. 


4  Mod.  231.    Saik.  411.    Comb. 
MB. 

suflfering 
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sufiering  the  estate  to  remain  in  the  bands,  of  there-        1819. 
ceiver,  till  the  demand  so  shaped  has  been  satisfied.        -^ '  ' 
If  the  submis^on  does  not  charge  the  estate,  the  ques-  ^ 

tion  will  be,  whether  this  deed  is  so  oppressive  that  a  ^ji^J? 
court  of  equity  will  not,  in  the  first  instance,  interfere      loaoi^p. 
in  its  aid?  It  is  now  the  practice  of  every  day,  to  ap- 
point a  receiver  on  motion  ;  but  that  practice  may,  not 
be  applied  where  there  is  fair  matter  of  doubt,  having 
regard  to  the  fact  that  the  grantor  is  within  the  privi- 
lege attending  the  character  of  heir  expectant,  (as  to 
which  age  makes  no  difference)  and  having  regard  to 
the  comprehension  of  the  deed  with  respect  to  the  sub- 
jects of  the  grant,  and  to  all  its  provisions,  whether  the 
deed  may  not  be  considered,  as  in  its  nature  so  oppres- 
sive, that,  aided  by  the  policy  which  belongs  to  heirs 
expectant,  the  Court  shoxild  not  in  the  first  instance 
say,  that  if  the  Plaintiff*  is  to  have  execution,  it  must 
be  by  decree.     I  am  aware  that  during  my  whole  time 
considerable  doubt  has  been  entertained^  whether  that 
policy  with  regard  to  expectant  hein^  ought  to  have 
been  adopted ;  and  although  Lord  Thurlaw  repeatedly 
laid  it  down,  that  this  Court  does  shield  heirs  expectant 
to  the  extent  of  declaring  a  bargain  oppressive  in  their 
case,  which  would  not  be  so  in  other  cases,  and  im- 
poses an  obligation  on  the  parties  dealing  with  them  to 
show  that  the  bargain  was  fair,  yet  he  seldom  applied 
that  doctrine  without  complaimng  that  he  was  deserting 
the  principle  itself,  because  the  parties  dealing  with  the 
heir  expectant  insured  themselves  against  that  pra^ctice, 
and  therefore  the  heir  made  a  worse  bargain;  but  he 
certainly,  like  his  predecessors,  adhered  to  the  doctrine, 
though  not  very  ancient.     It  is  not  the  duty  of  a  Judge 
in  equity  to  vary  rules,  or  to  say  that  rules  are  not  to 
be  considered  as  fully  settled  here  as  in  a  court  of  law. 

M  2  1  desire 


164  CASES  IN  CHANCERY. 

I  desire  to  be  understood  as  expressing  no  opinioik 

with  respect  to  the  iiicidents  belongtog  to  the  estate  of 

V.  the  Duke  of  JdarUforoughf  or  his  right  to  fell  timBer; 

%^  "^  but  confine  myself  simply  to  the  question,  whether,  if 

>oiunroR.      this  were  the  property  of  any  other  heir  expectant,  die 

Court  would,  in  the  present  stage  of  the  cause,  grant  a 

receiver. 


Mm^n.  On  this  day  the  question  was  argued  whether  tJbe 

grant  of  the  annuity  was  void  under  the  annui^-act.  (a) 

Mr.  JVrajf  and  Mr.  Hampson  for  the  Duke  of  Marl^ 
borough. 

Tlie  memorial  is  insuffidoii  in  not  specifying  tlw 
amount  deducted  from  the  c(Misiderati(m,  for  the 
of  preparing  the  securities.  The  policy  of  the  act 
quires  that  the  amount  actually  received  shall  appettr 
on  the  memorial.  BdUon  v.  Williams  {b\  Fetmer  t; 
Eoans  {c\  Broomhead  v.  Eyre,  {d)  The  retainer  of 
these  expenses  in  exoneration  of  the  grantee,  is  a  pMt 
of  the  original  agreement  for  the  grant  of  the  annuity^ 
and  therefore  a  deduction  from  the  actual  amount  of 
the  consideration,  not  an  application  of  the  oonnderk 
ation  in  payment  of  a  pre-existing  debt :  in  that  respect 
this  case  is  distinguishable  from  Momp  v.  Leake,  {e) 

Mr.  Hart  for  the  plaintiff. 

The  principle  on  which  Lord  Bosdyn  decided  the 
Duke  oiBoUon  v.  Williams  was,  that,  primd  faciey  the 

(a)  17  Geo.  3.  e.S6.  (c)  1  7.  J?.  967. 

\b)  2  Vet.  jun.   158.    4  Bro,        (j)  5  7*.  J?.  597. 

CC897.  (#)  8  7.J?.41I. 

purchaser 
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purchaser  was  bound  to  pay  die  expense  of  prqMuiiig  IBIO* 

the  deedsy  as  the  securities  of  his  title;  and  that  pay-  *^  _^  -   -  ^ 

ipent  by  the  grantor  was  an  effectual  deduction  from  «. 

the  price  of  the  annui^.    The  soundness  of  that  prin-  Tbcgukaof 

ciple  is  questionable ;  the  expense  of  mortgages  is  always  soaooaa. 
defrayed  by  the  mortgagor.     Marg^g  v.  Leake  decides 
this  casein  terms. 

lUe  Loan  Ch\nc£i«lor. 

The  last  case  seems  to  me  decisive  of  the  present,  if 
an  affidavit  can  be  made  that  the  Duke  received  the 
whole  consideration  monqr.  Lord  Kemforis  earlier  de» 
dsioos  followed  Lord  LoughborougVs  first  decioon ;  and 
I  believe  that,  as  has  been  suggested,  Lord  LougliborcfH^ 
had  a  notion  that  the  grantee  ou^t  to  pay  theezpoises* 
The  latter  decision  <tf  Lord  Kemfonh  who  seems  de» 
sinms  to  retreat  from  his  former  doctrine,  proceeds 
eqxresaly  on  this  fiMSt,  that  the  whole  mcMiey  was  paid 
to  the  grantor,  and  that  out  ci  it  he  paid  the  expenses 
of  preparing  the  securities,  as  expenses  of  his  annuity; 
but  Lord  Jufityon's  reasoning  does  not  proceed  to  this 
eztentr  that  if  payment  of  the  diflference  only,  deducting 
the  d&aige,  had  been  made,  he  would  have  supported 
that ;  though  I  do  not  see  how  he  could  have  stopped. 


The  Lord  Chancellor. 

The  principle  on  which  the  Court  appoints  a  receiver  June  10 
I  may  state  to  be  this,  that  where  a  plaintiff,  in  his  bill| 
represents  that  he  has  only  an  efquitable  estate,  whichj 
consequendy,  does  not  entitle  him  to  recover  at  law,  if 
it  be  clear  that  he  has  that  equitable  estate,  on  which  he 
may  recover  in  equi^,  the  Court  will  appoint  ja  receiver, 
not  disturlnng  prior  beneficial  interests.  »It  14  now  inr 
nsted  that  the  recover  diould  be  discharged,  on  the 

M  a  ground 
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Da  718 

V, 

The  Duke  of 
Maalp 

aOBOITGB.'^ 


ground  that  this  deed  is  such  as  a  court  of  equity  will 
not  enforce :  not  by  decree  on  hearing ;  a  fortiori 
not  on  motion.  The  validity  of  the  memorial  is  aba' 
questioned ;  and  it  is  clear  that,  without  a  good  me-' 
morial,  this  deed,  as  an  annuity-deed,  would  be  void ; 
the  rule  of  the  Court  being  settled  that  such  a  deed,  if 
not  good  as  an  annuity-deed,  gives  no  lien  on  the  estate 
for  the  price  paid  for  the  annuity,  although  that  may  be 
recovered  at  law,  accounting  for  what  has  been  re- 
ceived, (a)  - 


Relief  against 
an  oppressive 
deed,  though 
obtained  from 
an  heir  ap- 
parent, is 
given  only  on 
payment  of 
the  consider- 
ation wilh 
Interest. 


The  ease  therefore  resolves  itself  into  these  ques^ns^* 
whether  the  memorial  is  good?  and  if  it  is,  whether  this 
deed  is  so  oppressive  in  its  nature,  tliat  the  Court  will 
not  act  on  it  ?     I  think  that  the  objections  to  the  me- 
morial cannot  be  sustained.    I  must,  therefore,  take  this' 
to  be  a  valid  annui^-deed,  and  the  question  is,  will  thia- 
Couvt  refuse  to  act  on  it,  considering  it  as  an  oppressive 
deed,  and  recollecting  that  the  Duke  executed  it  in  the 
situation  of  an  heir  apparent  dealing  for  his  expectations  ? 
It  strikes  me  as,  in  some  instances,  extremely  oppres-^-' 
sive,  but  then  we  return  exactly  to  the  same  result.  • 
No  one  can  come  into  a  court  of  equity,  to  be  relieved  • 
against  an  oppressive  deed,  even  in  the  character  of  heir  - 
apparent  dealing  for  his  expectations,  except  on  tender 
of  the  purchase-money  and  interest ;  and  when  the  Duke 
attacks  this  deed,  not  as  invalid  under  the  annuity-act^ 
but  as  evidence  of  a  bargain  which  ought  not  to  have 
been  made  with  an  heir  apparent,  he  cannot  be  hesctd 
on  any  other  terms.     The  consequence  is,  that  till  that 
amount  is  offered,  and  either  accepted  or  refused,  the 
question  whether  the  receiver  shall  be  discharged  is  pre* 


(a)  Dukeo[BoUonY.WUIianu,  Wright,  19  Ves.  255.  Angetl  v. 
2  rp/.  jun.  142.  156.  Jones  v.  Hodden^  2  Mcrr.  169,  Vidtanie^ 
Harrit,  9  Fes,A96.    Sx  parte ^    p.  157. 

mature^ 
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mature.     To  the  extent  of  that  amount,  considering        181^ 

this  as  a  mere  deed,  not  as  an.  annuit|r-deed,  I  think        -.  -   -  * 

there  is  a  lien.  v. 

TheDokeof 
^ ^^  Mabl* 

■■"■■■■■"■  lOBOVOB. 

A  tender  of  the  amount  due  to  the  Plaintiff  having  Atigui  5.  . 
been  accepted,  the  judgment  of  the  Court  was  now 
prayed. 

TVie  Lord  Chancellor. 

I  am  of  opinion  that  the  receiver  must  be  discharged! . 
If  the  Duke  had  tendered,  and  the  Plaintiff  refused  to 
accept,  what  would  be  found  due  on  an  account  taken 
of  the  accruing  payments  of  the  annuity  on  one  side, 
and  the  price  and  interest  on  the  other,  I  diink  that 
would  authorise  me  to  discharge  the  receiver. 

Mr.  Hart  asked  for  costs,  but  the  Lord  Chancetlar 
refused  them. 


Mr.  Tinney  for  three  Defendants,  creditors  of  the  Aygmif. 
Duke,  applied  to  be  heard  against  the  order  for  dis- 
charging the  receiver,  insisting  that  two  of  the  De- 
fendants had  annuities  prior  to  the  Plaintiff's,  and  were, 
therefore,  more  entitled  than  the  Plaintiff  in  the  ap- 
pointment of  a  receiver ;  that  they  had  also  the  legal 
estate,  of  the  advantage  of  which  they  had  been  deprived 
by  the  order  for  a  receiver,  and  as  a  substitute,  they 
were  entitled  to  the  benefit  of  that  order;  that  the 
direction  to  the  Master  to  state  priorities,  was  founded 
on  the  prayer  of  the  bill :  at  least  that  the  JDefendantSi 
were  entitled  to  a  like  tender  with  the  Plaintiff. 

M  4  The 
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.  18194  771^  LoitD  Crancelioh. 

Datis  1  apprehend  that  with  tlie  right  of  the  Plainti#  to  haf  I? 

fheV^ecf  ^®  receiver,  must  fall  the  rights  of  the  other  partiea^ 

Mael-  It  would  be  most  extraordinary,  if,  because  a  receivel* 

*  has  been   appointed    on   behdlf  of  the  Plaintiff,   any 

The  order  for    t)efendant  is  entitled  to  have  a  receiver  appointed  on 

a  receiver  od- 

tained  by  the    Us  behalf.     My  decided  opinion  is,  that  the  order  foi* 

chJJ^on"  *  receiver  must  be  discharged,  and  that  all  fells  tpge^^ 
payment  of  ther.  The  Defendants  may  file  a  bill,  but  the  appoiht* 
to  him"al"*      merit  of  a  receiver  would  not  have  affected  their  It^al 

though  de-        estate^ 

fendimts,  prior    • 

iDcumbnin-  ^ 

tfens  opposed  '-   '• 

the  dis6nafge; 

The  order,   dated  the  9th  of  August,  1819,  aftei" 

stating  the  substance  of  the  bill^  the  order  of  the  5tfa 

of  March,  1818,  the  suggestion  in  the  answer  of  the 

Duke  of  the  invalidity  of  the  annuity,  and  the  offer  to 

pay  what  remained  du^  to  the  Plaintiff  jproceeded  thus  i 

*^  That  it  appears  by  the  affidavit  of  R.  Broome,  that 

he  called  at  the  house  of  Mr.  R.  Withy,  the  solicitor 

for  the  Plaintiff  in  this  cause,  oh  the  19th  day  of  Junef 

1819,  and  tendered  to  him  the  sum  of  600/.  in  bank  of 

England  notes^  in  satisfaction  of  what  remained  due  to 

the  said  Plaintiff,  in  pursuance  of  the  offer  made  by  the 

said  Defendant  in  his  answer  to  the  Plaintiff's  bill  fikd 

in  this  cause,  which  he  the  said  JB.  B.  believes,  reckonr 

ing  interest  at  6U  per  cent,  up  to  the  21st  day  of  June$ 

1819,  amoutited  to  572/.  17s.  Sd.,  and  that  aft^  sooOfiie 

conversatioti  with  the  said  R.  B.,  iii  which  he  the  said 

R.  B.  insisted  that  such  t^der  was  made  upon  tl|e 

terms  before  mentioned,  the  said  22.  W.  accepted  th^ 

said  sum  of  600/.     It  was  therefore  prayed  that  the 

bill  filed  in  this  cause,  may  be  dismissed  upon  such 

terms  as  to  costs,  to  be  taxed  by  the  Master,  as  this 

Court  shall  direct;  or  otherwise,  that  the  sum  of  600/. 

17  paid 
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)fM  to  and  aco^ted  by  the  solicitor  on  the  19tb  day  of       1819. 
June  lastf  be  returned  to  the  said  Defendant^  or  his  aoVi^     "^  j^^   '' 
citor,  with  interest  thereon^  from  the  time  the  Plaintiff  «. 

received  the  same,  up  to  the  time  of  repayment,  at  and       ff^  " 
after  the  rate  of  5/.  'per  centum  per  annum.    Whereupon,      iobougr. 
and  upon  hearmg,  &C.,  His  Lordship  doth  order,  that 
the  order  bearing  date  the  5th  day  of  Marchf  1818,  ap^ 
pointing  E.  R.  Mares  receiver  of  the  rents  and  profits  of 
the  estates  in  question  in  this  cause,  be  discharged*" 

(Reg.  Lib.  A.  1818.  foL  1989.) 


Mr.  iiorf,  for  the  FlaintiJ^  proposed  tp  vary  the 
order  dischaqpg  the  receiver,  by  inserting  a  declare 
ation,  that  the  sum  tendered  by  the  Duke  was  accepted, 
without  prejudice  to  any  question  between  the  parties. 

Mn  Wnqf  for  the  Duke,  insisted  that  the  sum  must 
be  understood  to  be  accepted,  a^  it^iras  tendered  by  the 
answer,  in  sadsfiiction  of  the  Plaintiff's  claim. 


7%e  Lord  Chakcellor. 


;  I '  ' 


I  can  make  no  declaratioli  that  the  money  was  re« 
eeived  without  prejudice,  diougfa  it  was  my  intentkm  to 
have  said  something  on  that  sutiject.  I  meant  that  die 
receipt  should,  in  this  sense,  be  without  prejudice, 
n^mely^  that  the  receipt,  should  itself  be  a  &ct,  which 
would  on  the  liearing  raise  a  question  inth^cai^s^ 
which  would  not  have  arisen  if  the  receipt  had  not 
passed.  I  did  not  mean  that  th^  fiict  of  the  receipt 
should  not  be  considered,  when  the  merits  of  the  case 
came  to  be  discussed  on  the  hearing.  I  have  no  ob- 
jection to  the  Pl^untiff's  rq)aying  the  money,  and  rein- 
stating the  cause  in  precisely  the  same  situation  as 

before 
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1819.  before  the  receipt,  the  receiver  being  restored,  sllbjecl^ 

*^  ^"^*-^  to  the  question  whether  he  should  be  continued.    The^ 

Davis  ^ 


V. 

The  Duke  of 
Mael- 

lOBOUOR. 


seceiver  must  have  his  costs. 


16  iVbth                                SKELTOM'  V.  SKELTON.  (a) 

^^^^  *                  The   bin    was    exhibited  demnityy  or  exemption  fronr 

against  a  jointress  to  stay  an  action  if  he  committed 
maresme  in  felling  timber,  waste,  there  it  is  fit  he  should 
and  notwithstanding  the  de-  be  restrained  by  injunction 
fendant's  answer,  who  claim-  from  committing  it ;  but  if 
ed  the  inheritance  by  a  deed  he  have  a  right  in  the  thing 
which  the  plaintiff  contro-  itself,  when  it  is  wasted  and 
verted,  an  injunction  was  ob-  cut- down,  there  it  is  no  way 
tained  until  hearing ;  and  reasonable  that  he  should  be 
now,  at  the  hearing,  she  restrained :  as,  for  example, 
proved  herself  to  be  a  joint-  if  there  be  tenant  for  life,  the 
ress  in  tail ;  and  it  was  urged  remainder  for  life,  the  rever- 
by  Mr.  Attorney^  that  the  sion  in  fee ;  here  the  tenant 
defendant  being  a  jointress  for  life  has  no  right  nor  power 
within  the  statute  of  l\Hi  ?•,  to  fell  timber  or  commit  waste ; 
which  restrains  all  power  of  yet  if  he  do  so  he  cannot  be 
alienation  by  fine  or  discon-  punished  for  it  in  an  action 
tinuance,  she  ought  likewise  of  waste,  during  the  life  of 
to  be  restrained  in  equity  him  in  the  remainder  for  life ; 
from  committing  waste,  which,  for  that  intervening  remain- 
is  also  in  disherison  of  the  der  is  an  impediment  to  the 
heir.  But  this  I  would  by  action  ;  so  it  is  most  just  to 
no  means  allow,  that  equity  grant  an  injunction  to  stay 
should  enlarge  the  restraints  waste ;  and  so  it  was  ruled  in 
or  the  disabilities  introduced  the  Chancery  by  advice  of 
by  act  of  parliament ;  and  as  judges,  P.  ^\EL  Sir F.Moor^ 
to  the  granting  of  injunctions  55^»  pi.  7^8.;  and  Egeriofif 
to  stay  waste,  I  took  a  distinc-  C.  said  he  had  seen  a  pre- 
tion  where  the  tenant  hi^th  cedent  of  such  an  injuno- 
only  impunitatemy  and  where  tion,  5  R.  2.,  and  so  it  had 
he  hath  jus  in  arboribus.  If  been  done  before,  temp.  E.Sm 
the  tenant  have  only  a  bare  in-  Vandemot  v.  Eyr  :  and  with . 

{a)  Vide  ante,  p.  147*  n. 

'Mis 
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this  agrees  16  Jae.  B.  J?., 
1  RoU.  S77.  pL  IS.  per  curi- 
am. And  the  reason  of  this 
is  most  convincing ;  for  when 
such  a  tenant  for  life  hath 
cut  down  the  trees,  he  in  the 
remainder  in  fee  may  take 
them  away,  notwithstanding 
the  mean  remainder  for  life, 
or  he  may  have  a  trover  and 
conversion  against  the  tenant 
for  life,  if  he  remove  them ; 
which  shows  that  such  tenant 
for  life  hath  no  property  in 
the  trees ;  it  were,  ergOy  most 
absurd  to  put  the  reversioner 
to  recover  damages  for  his 
inheritance  in  the  trees,  or  to 
seize  them  as  chattels,  when 
they  may  better  be  preserved 
to  him  in  specie,  by  granting 
an  injunction  to  stay  the  fell- 
ing of  them.  And  upon  the 
like  reason  it  may  seem  that 
tenant  afler  possibility  may 
be  restrained  by  injunction 
from  committing  waste,  for  so 
if  he  fell  trees  the  reversioner 
may  have  a  trover  and  con- 
version, as  was  held  24  Car.  I . 
B.  R.  Udal  V.  UdaPs  case,  p» 
RoUe  et  curiam;  and  yet 
temp,  E,  R.  placita  parlio' 
menu  Ryley^  Appendix^  653. 
Kirhrok  petitions  '*  quod 
breve  de  vaaste  poetgiter  •ver" 
sus  Roger  sonjrere**  (against 
Maudf  the  widow  of  Roger) 
*'  tenant  In  tail,  apres  poui- 
Uliti:  Response f  ley  nest  mye 
uncore  ordein  en  ce  cos*** 
Probably    this    was    before 

A^l  Ed.  3.,  lor  in  21  Ed.  3. 

1^ 


Roi.  Pari,  n.46.,  the  com*        1819. 
mons  petition  for  a  general 
law,  that  tenant  afler  poni- 
bility  might  be  Kable  to  an    Hie  Duke  of 
action  of  waste,  as  being  in         Mabi^ 
effect  but  tenant  for  life,  yet      ««<wom 
could  not  obtain  it ;  but  this 
serves  only  to  keep  the  tenant 
after  possibility  in  a  state  of 
impunity,  if  he  commit  waste, 
not  to  give  him  a  right  to 
commit  it.      On  the    other 
side,  if  there  be  tenant  for 
life,  with  an  express  charge 
to  hold  without  impeachment 
of  waste,  he  is  not  to  be  re- 
strained by  injunction,  for  he 
hath  more  than  a  bare  im- 
punity, viz.  a  right  in  the 
trees  to  fell  them ;  djortiori, 
in  the  case  in  question,  no  re- 
straint can  be  put   upon  a 
jointress  in  tail  who  hath  the 
inheritance ;  and  yet  all  this 
notwithstanding,  he  that  hath 
a  lawful  power  and  liberty  to 
commit  waste  may  be    re- 
strained by   Chancery  from 
using  this  power,  wheh  the 
waste  which  he  is  about  to  do 
is  signally  contra  honum  pub' 
licum.  V.    19  dr.  1.   B.R. 
1  RoU.  380.  T.  3.,  though  a 
lease  for  years  was  made  with- 
out impeachment  of  waste  by 
the  Bishop  of  Winchester ^  yet 
when  the  lessee  for  years, 
towards  the  end  of  his  term, 
was  about  to  cut  up  all  the 
trees,    an     injunction     was 
awarded  by  the  advice  of  all 
the  judges,  pro  bono  publico, 
and  in  fiivour  of  the  church, 

whereof 
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J8l9«        whereof  the  Kingia  patroa, 

^^.v  ■  ^     notwithstanding  the   agree- 

Payis        ment  of  the  parties.    But 

Thftpikeof  '^  ^y  T^^ord  ot  OrfimTa  CBMe, 
iHi^B^  where  the  Earl  was  tenant  for 
xoBooea.  life  without  impeachment  of 
waste*  the  rererrion  in  fee 
to  the  co-jieirs  of  the  Lady 
Banning^  and  the  ]Barl  was 
about  to  pull  down  a  house 
near  CofeA^^^r^  no  injunction 
could  be  obtained,  but  the 
co-heirs  and  Sergeant  Peck, 
who  was  a  purchaser  from 
one  of  them,  were  &in  to 
compound  with  the  Earl.  So 
it  seems  there  is  some  dis- 
cretionary latitude  in  these 
cases ;  but  that  which  is  more 
remarkable  is,  that  he  who 
hath  a  power  to  commit  waste 
may  sometimes  be  restrained 
from-  the  exercise  of  that 
power,  when  it  tends  only  to 
a  private  damage ;  as  for  ex- 
ample, the  Lady  jEvtf/yft  was 
tenant  for  life  in  jointure,  re- 
mainder to  Sir  John  Efjdyn^ 
her  eldest  son,  for  life,  with* 
out  impeachment  of  waste, 
with  seyeral  remainders  over; 
the  jointress  let  the  ^d  to  a 
tenant  at  will ;  Six  John  Eoeh 
/jfit  enters  by  consent  of  the 


undertenant,  and  cuts  dowa 
trees ;  resolved,  though  no  in«^ 
junction  had  lain  against  Sir 
John  JEvelyn  if  his  remainder 
had  fallen  into  possession,  yet 
nowitdoes;  for  although  the 
licence  of  tenant  at  will  to 
enter  excuse  the  entry  from 
being  a  trespass,  yet  no  pos- 
session by  such  entry  can 
enable  him  to  cut  down  the 
.trees  presently,  for  the  joints 
ress  hath  right  during  her 
life  to  the  shade  and  the  mast; 
and  to  reasonable  hootes; 
ideojui  Lord  Bridgman,  Cus^ 
toSf  awarded  an  injunction 
during  the  life  of  the  joint* 
ress.  1  Dec.  l^a  22  Car.  2. 
Lord  NatHngham'B  MSS. 
**  This  court  sees  no  colour 
of  cause  to  give  the  said 
plaintiff  any  relief  in  thi^ 
court,  and  doth  therefore 
think  fit  and  order  that  the 
matter  of  the  said  plaintiff's 
bill  be  from  henceforth  clear* 
ly  and  absolutely  dismissed 
out  of  this  court;  and  it  is 
hereby  referred  to  Sir  J.  F. 
^c  to  tax  the  said  defend- 
ants their  moderate  costs  of 
this  suit."  Reg.Lib.B.1677. 
fol.  SS. 


^i  Car.  9. 
16794 


ABRAHALL  i;.  BUBB. 


The  bill  supposed  the  de» 
fendant's  wife  to  be  tenant  in 
tail  after  possibility^  by  the 
provision  of  a  former  hub* 


ting  waste;  the  defendant 
demurred ;  yet  I  ordered  him 
presently  to  answer  quoad  the 
house  and  trees  about  it^  pro 


band,  and  prayied  she  might    bono  publico  s  but  the  next 
be  restrained  from  conunit*    morning  I  ordered  him   to 

answer 
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answer  the  'whole  bill,  upon 
the  reason  of  the  case,  SkeUon 
V.  SkdioHf  because  tenant 
after  possibility  has  only  tm- 

The  importunity  of  the 
parties  bebig  great,  I  re* 
•trained  only  mischievous 
waste,  which  might  de£Eu:e 
the  seat,  but  gave  way  that 
trees  marked  out  by  die  an- 
castor  for  pbjrment  of  his 
debts  might  be  felled;  yet 
I  continued  in  the  same 
opinion,  that  where  he  in 
the  reversion  might  have  a 
trover  for  the  trees  when 
felled,  there  tile  court  ought 
to  grant  an  injunction  to  stay 
the  felling,  and  that  I  took  to 
be  this  case ;  and  I  observed 
that  the  opinion  that  tenant 
after  possibility  is  dispunish- 
able of  waste,  was  an  addition 
to  Mr.  LitUeion,  and  no  part 
of  the  original  text ;  but,  how- 
ever, it  is  olie  thing  to  have 
impunity,  and  another  to 
claim  right  in  the  trees ;  the 
very  act  of  the  party  who 
grants  an  estate  without  im- 
peachment of  waste,  has  not 
idways  been  understood  to 
transfer  a  property  in  the 
trees,  as  may  iqppear  by  Her^ 
ldkenden*fi  case;  and  bo  at 
this  day,  the  usual  form  of 


puniiatemf  not  jus  in  atlori* 
bus^  for  he  in  reversion  may 
have  a  trover  when  they  are 
feUed. 


1819. 


Davis 

V, 

The  Duke  of 
Mael- 

BOBOUOH. 


168a 


conveyances   is,    after   the         

words  without  impeachment  97  Afi^, 
of  waste,  to  adda  clause,  and  ^^^'  ^ 
with  full  power  and  authority 
to  do  and  to  commit  waste, 
whidi  shows  that  this  is  taken 
to  be  somewhat  more  than 
the  former  words  do  nece^ 
sarily  imply ;  and  the  case  is 
put  in  my  Lord  Dyery  where 
an  estate  without  impeach- 
ment of  waste  was  granted 
upon  condition  not  to  commit 
▼duntaiy  waste,  and  held  to 
be  a  good  condition,  and  con- 
sistent with  the  grant.  If  die 
act  of  the  party  be  so  tender- 
ly construed  to  prevent  waste, 
die  act  of  the  law  ought  to  be 
bounded  with  more  circum- 
specdon.  But  hereafter,  when 
any  such  case  shdl  happen 
again^  it  may  be  fit  to  direct 
that  a  trover  and  converrion 
be  brought  for  felling  some 
oaks,  which  shall  be  admitted 
to  be  cut;  and  as  the  law  shall 
be  judged  in  a  trover,  accord- 
ingly to  grant  or  deny  apet- 
petual  injuncdon,  and  in  the 
mean  time  to  stay  waste* 
Lord  Nattingham^B  MSS. 


I 
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1818. 

Rolls.        RICHARD  CUDDINGTON,        -         Plaintiff. 

July  4. 

ROBERT  WITHY,  JOHN  DYMOKE,  Clerk,  ANN 
OSBORN,  RICHARD  OSBORN,  GEORGE 
Lord  Bishop  of  LINCOLN,  and  THOMAS 
HENRY  EWBANK,        -        ^        Defendants. 

Asequestrap  HPHE  bill  stated,  ikiBi  JDymoke  being  indebted  to  the 
J^Tis^^ofa  Plaintiff  in  the  sum  of  181/.  125.  for  goods  sold, 

rectory,  under  gave  a  bill  c^  exchange,  acc^ted  by  Thomas  Banksy  for 
imed  by  a       ^^t  sum,  which  not  being  paid,  the  Plaintiff  brought 

mditorof       gu  action  airainst  Dwnoke  and  JBani^,.^  which  was  com- 

the  rector,  a  .  .  » 

lacond  credi-    promised  on  their  executing  a  warrant  of  an  attbmey, 

Snida  wut  ^^  *®  ^^^  of  Naoember  1811,  authorising  judgment 
quent  te^ue*-  to  be  entered  against  them,  or  either  of  them,  for  600/., 
entitled  to  an  ^^^  ^  defeasance  indorsed,  declaring  that  the  warrant 
account  in  ©f  attorney  was  iriven  for  securing  payment  to  the 
Se  tot  se-       Plaintiff  of  297/.  (being  the  amount  of  the  principal  of 

qu^trator,        ^jje  debt  and  interest,  and  the  costs  of  the  action,)  with 

and  payment 

of  the  surplus    interest  and  costs,  4*^.;  that  payment  not  being  made 

fo^do^^the  ^"  *®  ^^*  ^^  ^P^^^  1812,  the  Plaintiff  caused  judg- 
first  creditor;  ment  to  be  entered  up  against  Dt/moke  and  Banks^  and 
"n^jiJJbiJJ^^  a  writ  ofJUri  facias  to  be  issued  against  Dymohe^  in- 
who  have  not  dorsed  to  levy  307/.  45.  2d. ;  that  the  sheriff  made  a 
questration  return  that  Dymoke  was  a  beneficed  clerk,  having  no 
necessaiy  j^y  fee,  nor  any  goods  nor  chattels  in  his  bailiwick, 
ftuit  whereof  he  could  cause  the  debt  or  damages   to  be 

levied,  but  was  the  rector  of  certain  rectories  in  the 
county  of  Lincoln^  having  glebe'  and  glebe  lands  and 
tithes  belonging  thereto  of  great  value ;  that  upon  the 
return  made  by  the  sheriff,  the  Plaintiff  obtained  fix>m 
the  Defendant,  the  Bishop  of  Lincoln,  a  writ  of  sequea* 
tration,  dated  the  10th  of  July  1812,  authorising  and 
requiring  certain  persons  named  by  the  Plaintiff,  to 
iequester  the  fruits,  tithes,  S^c.  of  the  rectories,  and  to 

1€  rendtr 
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render  a  true  account,  4^c.  when  required,  but  subject 
and  without  prejudice  to  two  former  sequestrations, 
granted  on  the  26th  of  Naoember  1811,  the  Plamtiff, 
together  with  a  surety,  entering  into  a  bond  in  the 
penalty  of  1200^.  to  the  Bishop,  for  faithfully  collect- 
ing and  accounting,  Sfc.  and  causing  the  cures  of  the 
churches  to  be  duly  supplied  in  divine  offices  and  other 
requisites;  that  the  two  former  sequestrations  were 
issued,  one  at  the  suit  of  the  Defendant  Ann  Osbom  to 
levy  126/.,  and  the  other  at  the  suit  of  the  Defendant 
Richard  Osbom  to  levy  89/.,  and  were  respectively 
directed  to  the  Defendant  Robert  Withj/y  as  the  seques- 
trator; that  Withy  entered  on  the  rectories,  and  into 
the  receipt  of  the  tithes  and  emoluments,  and  had  ever 
since  continued  in  possession ;  and  that  the  whole  debt 
remained  due  to  the  Plaintiff. 


1818. 


CUDDINGTON 
V, 

Withy 
and  Otben. 


The  bill  prayed,  an  account  of  what  was  due  to 
the  Defendants  Ann  Osbom  and  Richard  Osbom  for 
principal,  interest,  and  expenses  of  the  writs  of  seques- 
tration, and  of  the  tithes  and  profits  of  the  rectories 
received  by  the  Defendant  fVithy  as  such  sequestrator, 
or  by  his  order,  4^c.,  and  of  the  application  thereof;  and 
that  the  surplus  of  the  money  so  received,  after  satisfy- 
ing the  prior  sequestrations,  or  a  competent  part  of  such 
money,  might  be  paid  to  tiie  Plaintifi^  in  satis&ction  of 
his  debt,  or  that  the  writs  of  sequestration  of  Naoember 
1811,  might  be  discharged,  and  that  the  Plaintiff  or 
his  sequestrator  might  be  let  into  the  possession  or  re- 
ceipt of  the  tithes  or  profits  of  the  rectories. 


Ann  Osbom  and  Richard  Osbom^  by  their  answer, 
stated,  that  the  sequestrations  of  the  26th  of  Naoember 
1811,  were  issued  not  for  the  purpose  of  levying  the 
sums  mentioned  in  the  bill,  but  to  levy  the  whole  of  the 
fruitst  tithes,  4^.  of  the  rectories,  and,  after  supplying 

the 
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CCBDINOTON 
V. 

WnrHT 
andOfhta. 


the  cures  with  divme  offices,  4*^.,  to  account  for  the 
surplus  to  the  Bishop  of  Lincoln^  that  by  two  mf>> 
dentunes  of  the  7th  ^  December  1808,  DymJce  granted 
to  Afin  Osbcfm,  in  Consideration  of  700^.,  an  annuity  of 
1267.,  and  to  Rickctrd  Osbarnf  in  consideration  of  494Ai 
an  annuity  of  89/.,  both  annuities  being  charged  upon 
the  rectories,  4"^.,  and  pajrable  during  the  joint  lives  of 
JDymoke  and  T.  C.  JS.,  ns^Dymoke  executed  two  wart 
rants  of  attorney  to  confess  judgment  for  1400/.  and 
988/.  respectively ;  that  the  annuities  hdAg  in  ainrear,  th^ 
Defoidants  caused  the  two  sequestrations  to  be  issued, 
and  WitJttf^  as  their  agent,  was  appoinlied  sequestrator; 
and  Withy  and  the  Defendaents  executed  bonds  to  the 
Bisfadp  btldnccini  co^iditioned  for  :Ff%^  duly  cdlectii^ 
aiid  accosting;  admitted  diat  Wiihy  collected  considei^ 
able  sums,  but  not  more  tludi  sifficient,  Us  the  Defend^ 
ants  believed,  to  pajr  the  sums  for  which  the  writs  of 
sequestration  issued,  or,  at.  least,  other  incumbrances 
piiorto  the  date  of  the  Plaintiff's;  and  submitted  that 
if  tliere  were  any  surplus,  after  payment  of  llie  annuhki 
to  llie  Defiendaats,  and  the  prior  incumbnmoes^  tlie  Dis^ 
fendflofets  and  Withy  were  required  by  Adr  bonds  >ta 
aqoonttt  for  the  same  to  the  Bishop  of  Idhodn^  or  his 
Vicar-Gen^fral  on  his  bdial£  Their  imvwcr  ulso  sltated 
proceedings  in  two  suits  instknted  by  Dymdhe  agkiiyst 
them  respectively,  to  impeach  their  security. 


Withes  answer  was  to  the  same  effect ;  and,  stating 
that  he  was  merely  a  trustee,  submitted  t2iat  the  prior 
incumbrancers,  tlie  antnud  demands  of  whom  exce^ed 
the  annual  value  of  the  livings,  were  necessary  parties. 


The  Bishop  of  Lincoln^  admitting  the  seqnestraitions, 
professed  to  be  a  stranger  to  the  other  matters  in  que»- 
tidn,  and  hoped  that  die  Court  would  give  proper  order 
far  the  aapfiy  of  ^  dranfaes  in  ^vine  oflSces,  4*^» 

Sir 
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Sir  Samuel  Bomilfy  and  Mr.  Boigtd  for  the  PluntiS 

r 

The  Plaindfl^  a  judgment  creditor  who  has  obtained 
sequestration,  is  entitled  to  an  account  of  the  surplus 
in  the  hands  of  the  prior  sequestrator,  after  satisfaction 
of  the  arrears  and  growing  payments  due  to  the 
creditors  who  obtained  the  first  sequestration.  TThe 
prior  incumbrance^  (supposing  their  incumbrances 
proved  in  the  cause)  who  have  not  made  their  claim 
effectual  against  the  estate,  are  not  entitled  to  a  prefer- 
ence over  subsequent  incumbrancers  issuing  seques* 
tration.  Some  of  the  alleged  incumbrancers  are  anterior 
to  those  of  the  Osboms :  and  if  the  objection  is  valid, 
the  sequestrator  has  not  been  justified  in  applying  his 
receipts  to  the  discharge  of  their  annuities. 

Mr.  Hart  and  Mr.  Seton  for  the  Defendants. 

After  the  purpose  of  the  first  sequestration  is  satisfied, 
die  subsequent  creditor  must  apply  in  the  bishop'a 
court  for  an  account  against  the  sequestrator.  In  ita 
legal  sense,  the  first  sequestration,  8ttth<»rising  a  levy 
to  the  amount  for  which  judgment  has  been  confessedf 
is  not  satisfied.  A  crediUNr  seeking  equitable  relief 
against  property  sul^ect  to  specific  incumbrances,  can 
obtain  it  only  on  the  principle  of  redempti<»i.  The 
sequestrator  submits  whether  the  Court  can  authorise 
paym^it  to  the  Plaintiff  in  the  absence  of  prior  incum- 
brancers, and  without  awarding  to  them  an  opportunity 
to  assert  their  ri^ts. 

The  Master  tfthe  Rolls. 

I  apprehend  that  this  fund  must  be  paid  among  the 
persons  who  have  taken  out  sequestration;  the  Court 
knows  not  the  existence  of  incumbi*ances  which  the 
parties  have  not  followed  with  execution,   and  made 

Vol.  11.  N  avail- 


1818. 


CuDDmOTOK 
WXTBT 

aadOthaniir 


ns 
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coddinoton 

Withy 
•ad  Others.: 


available.  ■  The  surplus  in  the  hands  of  the  sequestrator 
would,  before  the  second  sequestration,  have  been 
payable  to  Dymoke.  The  incumbrances  are  not  proved 
in  the  cause;  supposing  their  existence,  the  creditors 
have  not  rendered  their  securities  effectual.  Are  they 
to  stand  by  and  protect  the  surplus  for  ever,  not  taking 
it  themselves,  but  preventing  its  being  paid  to  all  those 
who  have  used  due  diligence?  I  presume  that  the 
churches  are  provided  for  under  the  original  seques- 
tration ;  that  is  always  a  primary  object.  The  Plaintiir 
is  entitled  to  an  account  against  the  sequestrator. 


His  Honor  doth  order  and  decree,  that  it  be  referred 
to  Sir  John  Simeon^  Baronet,  one,  &c.  to  take  an  account 
of  what  is  due  to  the  Defendants,   Ann   Osbom  and 
Bichard  Ostomy  for  the  arrears  of  the  annuity  payable 
to  them  in  the  pleadings  mentioned,  and  the  costs  and 
expenses  of  the  two  writs  of  sequestration  issued  by  them» 
as  in  the 'bill  stated;  and  it  is  ordered,  that  the  said 
Master  do  also  take  an  account  of  the  tithes,  rents,  and 
profits  of  the  rectories  in  the  pleadings  mentioned,  come 
to  the  hands  of  the  Defendant  Robert  Withy,  as  such 
sequestrator  as  aforesaid,  or  to  the  hands  of  any  other 
person  or  persons  by  his  order,  or  for  his  use,  and  of 
the  application  thereof;  and  it  is  ordered,  that  the  said 
Master  do  also  take  an  account  of  the  principal  and 
interest  due   to  the  Plaintiff  upon  the  judgment  ol>* 
tained  by  him  against  the  Defendant  John  Dt/moke,  in 
the  bill  mentioned,  and  the  costs  due  to  the  PlaidtifF 
upon  the  writ  of  sequestration  issued  by  him,  as  in  the 
bill  mentioned ;  and  it  is  ordered,  that  the  said  Master 
do   tax   the   Defendant,  Robert  Withy,  his  reasonable 
costs,  charges,  and  expences,  necessarily  and  properly 
incurred  as  sequestrator,  and  all  parties  their  costs  of 
this  suit;  and  it  is  ordered,  that  out  of  the  money  in 

2  the 
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the  hands  of  the  said  Defendant,  Robert  Withfj  in 
respect  of  such  tithes,  rents,  and  profits  as  aforesaid, 
the  said  Robert  Withy  be  at  liberty  to  retain  what  shall 
be  so  taxed  for  his  costs,  and  also  for  the  costs  of  the 
Defendants,  Ann  Osborn  and  Richard  Osbom  as  afore- 
said ;  and  it  is  ordered,  that  he  do  thereout  also  pay  u;ito 
the  Plaintiff,  and  the  several  other  Defendants,  their 
costs  of  this  suit ;  and  it  is  ordered,  that  the  said  Robert 
Withy  do  pay  the  surplus  money  which  shall  remain  in 
his  hands,  on  account  of  such  tithes,  rents,  and  profits 
as  aforesaid  (if  any)  after  such  several  payments  as  afore- 
said, in  satis&ction  of  what  shall  be  reported  due  to  the 
Plaintiff,  under  the  direction  hereinbefore  given,  in 
case  the  same  shall  be  sufficient  for  that  purpose ;  but 
in  case  the  same  shall  not  be  sufficient  for  that  purpose, 
then  it  is  ordefed  that  the  same  be  paid  in  part  satis- 
faction thereof,  so  far  as  the  same  will  extend ;  and  in 
that  case,  it  is  ordered  that  the  said  Defendant,  Robert 
Withy,  do  but  of  all  and  every  the  quarterly  payments 
of  the  tithes,  rents,  and  profits  of  the  said  rectories^ 
which  shall  from  time  to  time  come  to  his  hands,  afier 
keeping  down  the  two  annuities  or  yearly  sums  of  I26h 
and  89/.,  in  the  pleadings  mentioned,  pay  the  balance  of 
such  tithes,  rents,  and  profits  as  aforesaid  unto  the 
Plaintifi^,  until  the  whole  of  the  principal,  interest,  and 
costs  which  shall  be^so  reported  due  to  him  under  the 
directions  hereinbefore  given,  shall  be  fully  paid  and 
satisfied;  and  it  is  ordered,  that  the  said  Defendant 
Robert  Withy,  do  pass  his  accounts  annually  before  the 
said  Master^  until  the  debt  due  to  the  Plaintiffs  shall  be 
reported  to  be  fiilly  paid  and  satisfied  ;  with  the  usual 
directions  for  taking  the  accounts,  and  liberty  to  apply. 

(Reg.  Lib.  A.  1 8 1 7.  fol.  1 769.)  {a) 


1818. 


cuddikotok 

Withy 
and  Othen. 


{a)  See  Jones  v.  Barrett^     Hoxoardf    Amb.  485. .    "  If 
Bunb.    192.      Errington    v.     the  sequestrators  being  called 

N  2  there* 
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cuoxongton 

Withy 
and  Others. 


thereunto  by  the  eccletiasti-  rant  of  attorney  to  sne  for 

cal  court,  delay  to  give  an  the  penalty  thereof  to  bis 

account,  the  judge  useth  to  own  use  at  the  common  law.'* 

deliver  to  the  party  grieved  Watson^  Clergyman's   Law, 

the  bond  given,  with  a  war-  c.30*  p.  308. 


AprU  II. 


LLOYD  V.  GURDON  and  CHARRITEE. 


Injunction  to    rWlHE  bill  prayed  that  three  bills  of  exchange  accepted 
negotiation  of  by  the  Plaintiff,  payable  to  the  Defendants,  for  a 

biUt  ofex-       gyjjj  ^f  8000/.  won  at  play,  might  be  delivered  up  to 

in  their  ere-      be  cancelled, 
ation. 

Sir  Samuel  JRomiUy  and  Mr.  CoUinson  now  moved,  on 
certificate  of  bill  filed  and  affidavit,  for  an  injunction  to 
restrain  the  Defendants  from  parting  with  the  bills; 
suggesting  that  though  the  bills  were  void  in  their  cre- 
ation (a),  yet  their  negotiation  would  induce  a  necessity 
of  making  other  persons  parties  to  the  suit,  {b) 

§ 

The  Lord  Chancellor  granted  the  injunction. 


(a)  The  statute  9  Ann, 
c.  14.  8.  1.  enacts,  *^  That 
all  notes,  bills,  Sfc.y  where 
the  whole  or  any  part  of  the 
consideration  shall  be  money 
or  other  valuable  thing  won 
by  gaming  or  playing  at 
cards,  Sfc,  shall  be  void  to 
all  intents  and  purposes." 
See     Robinson     v*    Bland, 


2  Burr.  1077.  1  Bl.  234. 
256.  Bowser  v.  Bampton^ 
2S/r.  1155. 

(h)  On  this  principle  a 
vendor,  defendant  to  a  bill 
for  a  specific  performance, 
has  been  restrained  from 
conveying  the  legal  estate. 
Echliff  V.  Baldwin,  16  Ves. 
267. 

«  His 
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<<  His  Ixmlahip  doth  c^er  that  aD  iojunctioa  be  1818» 
awarded  to  restrain  the  said  Defendants  firom  indorsing 
negotiatingv  or  parting  with  the  said  three  Ulls  of  ex-> 
change  or  promissi^  notes,  or  either  of  them,  in  the  cmju  *"^ 
said  lull  mentioned,  until  the  Defendants  shall  fully 
answer  the  Plaintiff's  bill,  or  this  court  make  other 
order  to  the  contrary." 

{Reg.  Lib.  B.  1817.  fol  66$.)  {a) 

(a)  -^— — ~  T.  Blackwood,  3  Amtr.  S5l. 


The  ATTORNEY-GENERAL  v.  LEPINE.  June2f. 


JOHN  M^NABB^  late  of  Mile  Endj  in  the  county  of  Rwidoaiy 

Middlesex^  by  his  will,  dated  the  8th  of  May  1800,  queathed  to 
bequeathed  a  moiety  of  the  residuary  estate  in  these  ^^lJ?I^ 
words:  **  to  be  laid  out  in  the  public  funds,  or  some  offioenofa 
such  securi^,  on  purpose  to  bring  one  annuity,  income,  £J?f^ ^^ 
or  interest,  for  the  benefit  of  a  charity  or  school,  for  the  diaritable 
poor  of  the  parish  of  Dollar j  and  shire  of  Clackmannan^  ^^t^  to  ^ 


where  I  was  bom,  in  North  Britain^  or  in  Scotland  ^  iav^edin 
that  I  give  and  bequeath  to  the  minister  and  church  of  name  of  tbe 
the  said  parish  for  ever,  say  to  the  minister  and  church-  ^^^^^'^ 
officers  for  the  time  beings  and  no  other  person  shall  the  dividendb 
have  power  to  receive  the  annuity  but  the  aforesaid  ^J^  time  to 

officers  for  the  time  bein^  or  their  agent  appointed  for  time  to  tbe 
.  t     ^       1,1        if  lifiiniiitcr  and 

the  tune  by  them.  church-officew 

of  the  parish; 

An  information  and  bill  having  been  filed  in  1 80S,  o£  Scotland 

by  the  minister  and  elders  of  the  parish  of  Dollar,  hafhigjuri*. 
'^  '^  dictioD  to  ad- 

minifter  the 

charity,  an  order  copfirmiBg  tbe  mafter'f  report,  in  approbation  of  a  scheme,  wa> 

revoked. 

against 


\si 


T«8. 


AttobnIst 
, Gbnceal 

•  *■•    •• 

LSBTMK 
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agabist  M^Nabt^s  executors,  by  the  decree  made  at  the 
hearing  for  fiirther  direbtionsy  on  the  8th  of  August 
1805,  it  was  ordered*  that  the  Master  should  approve  a 
scheme  for  carrymg  the  charity  into  execution,  and 
that  the  relators  and  plainti£&  should  be  at  liberty  to 
lay  proposals  before  the  Master  for  that  purpose. 


On  the  22d  of  February  1815,  the  Master's  re- 
port, approving  a  proposal,  was  confirmed,  and  it  was 
ordered  that  the  sdieme  therein  stated  should  be  carried 
into  execution,  (a) 

From  these  decretal  orders,  the  Attorney-General  and 
the  relators  appealed,  insisting  that  the  information  and 
bill  prayed  no  directions  for  carrying  the  charity  into 
execution,  and  that  the  Court  never  gives  directions  for 
establishing  a  charity  in  ScoUandf  but  directs  the  money 
to  be  paid  to  the  trustees,  who  must  administer  it  ac- 
cording to  the  law  of  Scotland^  and  under  the  direction 
of  the  Court  of  Session,  in  case  it  becomes  necessary  to 
resort  to  any  court  for  direction. 

The  Solicitor  General^  Sir  Samuel  Bomilly^  and  Mr. 
Bell^  in  support  of  the  appeal. 

T?ie  Lord  Chancellor. 

I  have  always  understood  that  where  a  charity  is  to 
be  administered  in  Scotland,  this  Court  does  not  take, 
into  its  own  hands  the  administration.  The  gift  being 
for  the  foundation  of  a  Scottish  charity,  is  certainly 
good  {b) ;  but  thie  courts  in  Scotland  would  have  to  de- 


Co)  19  Vet,  309. 

{b)  See  CampbeU  v.  The  Earl 
of  Radnor,  I  Bro,  C.  C.  21 U 
OUphant  v.  Hendric,  1  Bro,  C.  C, 


571.  CurOt  V.  HuUon,  14  Ves. 
537.  Mackintosh  v.  Toumsend, 
16  Ves.330. 

termine 
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termine  what  kind  of  school  or  charity  should  be  esta- 
blished, (a) 

The  decree  (reversing  the  former  orders,  so  fiur  as 
they  confirmed  the  Master's  report,  and  directed  an 
execution  of  the  scheme  aj^royed  by  him,)  ordered 
various  sums  of  stock,  constituting  a  moiety  of  the 
testator's  estate,  to  be  sold^  and  the  money  arising  from 
the  sale  to  be  laid  out  in  the  purchase  of  3  per  cent. 
consols,  in  the  name  of  the  Acoountant-General,  in 
trust  in  the  cause ;  the  dividends  ^^  to  be  paid  from 
time  to  time  to  the  defendant,  the  Rev.  A.  Mylne^  and 
to  the  relators,  and  the  plaindffi,  «7.  Gibson^  J.  Christie^ 
and  R.  Smithy  or  such  other  person  or  persons  who,  for 
the  time  being,  shall  be  the  miiuster  luid  chiu^-offic^ 
of  the  said  parish  of  DoUar^  to  be  by  them  applied  for 
the  benefit  of  a  charity  or  school  for  the  poor  of  the 
said  paridi  of  Dollar^  pursuant  to  the  will  of  the  said 
testator,"  4*^. 

(Reg.  Lib.  A.  1817.  foL  1601.) 
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{•)  Frovott,  BaiUffs,  fc.  of  Edinburgh  v,  Aubery,  Arnb,  236. 
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Commendng  in  the  Sittiogt  before 

HILARY  TERM, 
58  Geo.  m.  1818. 


WILLIAM  MAYHEW  and  ANN  GENT, 

PLAINTIFrfi. 

SARAH  CRICKETT,  ROBERT  ALEXANDER       ,gjg 
CRICKETT,  and  EDWARD  BACON,  v— v-^ 

DjSFENDAKTft.       ^^P^  ^' 

9.  11.  14. 

rpHE  bill  stated,  that  in  August,  1814,  Charles  Batten  ^  creditor, 

'^  ley,  being  indebted  to  the  Defendants,  his  bankers,  in  whose  debt  is 

the  amount  of  1000/.  or  thereabout,  secured  by  a  war-  {l^^nmt  m  at* 

rant  of  attorney  to  confess  judirment,  the  Defendants  tomej,  having 

agreed  to  advance  to  him  the  farther  sum  of  300/.  on  miisoiy  notes 

condition  of  his  procuring  two  persons  as  sureties  for  ?^JJi     j 

the  repayment  thereof,  and  also  of  the  former  balance;  two  turetiesy 

andafterwtttb 

entered  up 

judgment  and 

taken  the  ^oodt  of  the  debtor,  and  without  the  knowledge  of  the  sureties,  withdrawn 

the  execution,  has  discharged  the  sureties ;  but  a  subse^ent  promise  to  pay  the  debt 

by  one  surety,  knowing  that  the  execution  has  been  withdrawn,  renews  his  liability. 

Right  of  contribution  between  co-sureties,  whether  by  s^wrate  instruments,  or  by 

the  same  instrument. 

Vol.  U.  O  and 


May  HEW 

V. 
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1818.  and  the  Plaintiffs  having  agreed  to  become  sureties,  two 
promissory  notes^  fdr  650&  eedl^  plfy^ble  Co  the  Defend- 
ants on  demand,  Ahted  the  ^Oth  dt  Augusty  1 814}  were 
^dOth^^  signed,  one  by  Batteky  and  Mayhew^  the  other  by 
Batteley  and  Gent ;  that  tfie  Plaintiffs  had  lately  disco- 
vered that  the  DefiilQams.'«dbcA  Idvance  the  farther 
sum  of  300/.  nor  any  part  of  it;  that  in  Naoember^ 
18H,  the  De&iidibls  i^ttt^ted  up  judgtmnt  on  the  war- 
rant of  attorney  against  Batieley,  and  issued  execution 
thereon,  and  entered  into  possession  of  his  dwelling 
houstf,  iord  fti^  sAtoi^k  ih  tMdb  ahd  ^Aielk*  Wfi^ ts  Mel^ein, 
and  after  continuing  several  days  in  possession,  without 
consulting  or  appn^ng  the  J^aTnli^  withdrew  the  ex- 
ecution, Battel^  P^y^^S  ^^^  <^3^eii9el^  and  that  in  Au- 
gust j  1815,  Batteley  agaiii  becoming  embarrassed,  the 
Defendants  for  the  first  time  applied  to  the  Plaintiffs 
for  payment  of  the  j)roiui8sory  notes,  which  the  Plain- 
tiffs refused;  and  in  Michaelmas  term,  1816,  the  De- 
fendants commenced  actions  against  them. 

The  Isill,  charging,  that  the  notes  ought  in  equity  to 
.  .  be  tbaskte^EN^  is  void  iaiid  |[iveki  without  eonsidaation  ; 
that  by  Withdrawing  live  «x!ecution  against  Battelej/y 
the  Defendants  had  released  ihe  Plaintiffs ;  that  Getit 
never  requested  the  Defendants  not  to  press  for  pay- 
mditt  cf  Sattel(^\  d^ ;  and  that  if  MtiyTim  tollJfe 
such  ye^est,  it  Vtrks  ih  i^of^ttite  thhft  the  e!!cect]tr«h  had 
been  WithdraWi,  prhyed  ttiat  the  Defendants  tniglit  be 
decreed  td  deliver  tbe^romiiisbry  notes  t6  ihe  Pliriritift, 
and  indemnify  the  PkihtiUs  agdinst  them,  ^tid  be  erijdfefi- 
ed  ftotn  i^roeeedii^g  in  the  action^  at  law. 

The  Defendants,  by  their  answer,  stated,  that  being 
dissatisfied  with  the  large  balance  due  from  Batteley^ 
they  informed  him  tbst  unless  he  procured  a  joint  note 
from  persona  olf  reapohsibOity  they  would  take  possession 

^f 


CASES  IN  GHANCftflY.  Iff 

of  hh  eHeets;  a'ni  BatMiif  pronsMtig  M  ^¥<s  tm^oep-        ldl%. 
tfonable  seCtrtTty,  tlie  DefeMdMits  nM^  th«tif  tfat^  ^tnfrt     ^ZJT^^ 

ncrtds,  the  Defet>dontd  mM  fhtH  Ike;  «hM(d  Milt«  to 
ikittier  iid^ftiiee  till  ^f«y  titd  MtMM  tllMaiisH^  6r  tte 
secHrtty)  and  aftet  kKtdiry,  IN^uflsd  «M  tttfVliiH*^)  and  «d«> 
itritting  tiiat  Ae^eMCiott  WM  ^hdm^Ffi  «l  flid  )lsqf«iM 
of  Batteley  on  the  6th  df  Ndmn*^,  16I4,  the  DolM^ 
ants  not  thinking  it  necessary  to  consult  or  apprize  the 
Plmii^S^  whoireteiiot  uirfbrm«d«fi:be)eit«iMii^l^ 
K^amini  of  attmney^  fai^vor  M»t^»  that  on  the  «^iei^ 
tibn  ^the  PiaiiitiA  in  Augfot^  1845|  AU^^ei^pnmAmA 
to  pay  Mb  note  in  SepUnAer  foMo^mifj^  ani  ^  fiML  time 
eamett)  the  Defeiidaiit%  represMiting  ^hit  k  pal  Mil  cim^ 
Tenient  then  to  take  up  his  note,  but  promised  iwfliy  k 
at  Christmas^  if  they  would  wait  till  then :  denied  that 
Ihey  f!w%  tuM  «nd  indulgence  to  BaUtky  <d  iptBf  the 
diAn  aeoumd  by  the  pMnnnipiy  notn^  «KiMi|it  b)r  iricb- 
dMMng  the  exeoatiM;  ond  iCated  that  on  die  tikh  «f 
Febnumf^  I8I69  Mx^Ami?  fntMmtdi  in  the  fBresenoe^ 
two  persona  named)  to  take  wf  the  sole  ibr  which  Ik 
became  answerable,  on  or  before  Lady-day  following, 
and  before  that  promise,  Maghem  fanw  thai  the  Btftnd- 
ants  bad  taken  .possession  of  B(UUbn/%  loSeel*  npd#r  the 
exeontion,  and  hadf  nl  the  request  of  Battd^  and  bia 
Iriend*^  abandoned  the  sane,  and  relied  ii{)on  Hbe  notes 
as«  secnrity  for  the  balance  then  due  to  them;  and  the 
DdEendanta  stated  that  they  had  beard  and  tielieved  that 
at  the  time  of  such  promise^  Mayhem  was  in  possetsiion 
of  a  warrant  of  attorn^  given  to  him  by  BaiUky  to  ae- 
cure  the  payment  of  the  G50h  and  interest,  and  that 
Baiteley  soon  afterwards  committed  an  act  of  bankruptcy, 
which  prevented  Mgyhew  from  taking  execution  I|gtui9t 
his  effects. 

Oi  The 
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The  Defendants  had  recovered  a  verdict  against  the 
Plaintiff  Mayhem^  before  the  common  injunction  was  ob- 
tained for  want  of  answer.  On  a  motion,  after  filing  the 
answer,  to  dissolve  the  injunction,  the  Lord  Chancellor, 
by  order  of  the  ISth  olDecember^  18 17^  continued  it,  with 
liberty  to  the  Defendants  to  proceed  to  trial  against  Mrs. 
Gent.  The  Defendants,  having  declined  to  proceed  to 
trial,  not  intending  to  prosecute  their  claim  against  Mrs. 
Gentf  now  moved  to  dissolve  the  injunction. 

Sir  Arihur  PiggM  and  Mr.  Treslove^  in  support  of 
the  motion,  insisted  that  the  grounds  on  which  the  Plain- 
tiffs rested  their  equity,  the  want  of  consideration  for  the 
notes,  and  the  abandonment  of  execution  by  the  princi- 
pal creditor,  formed  a  l^al  defence,  and  cited  Hoare  ▼. 
Contencin.  (a) 

Mr.  Hart  and  Mr.  ,  against  the  motion,  ar- 

gued that  the  concurrent  jurisdiction  of  courts  of  equity 
was  not  excluded  by  the  novel  equitable  doctrines  of  courts 
of  law ;  and  that  the  question  of  fraud  in  obtaining  the 
notes  was  peculiarly  proper  for  a  court  of  equity. 


The  Lord  Chancellor. 

On  the  motion  for  an  injunction,  two  grounds  were 
taken ;  first,  that  the  principal  debtor  being  indebted  to 
the  Defendants  in  1000/.,  the  contract  on  which  these 
notes  were  given  was,  that  if  he  should  produce  securi- 
ties for  1300/.,  the  Defendants  would  advance  300/.  in 
addition  to  the  existing  debt.  In  considering  the  ques- 
tion whether  there  was  that  agreement,  we  must  not 
lose  sight  of  the  fact,  that  security  was  given  for  the  ex- 
act sum  of  1300/. ;  and  if  such  was  the  transaction,  I  am 
not  quite  prepared  to  say  that  the  sureties  could  not 


(a)  1  Bro,  C.  C.  «7* 


avail 
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avail  themselves  of  their  non-liability  at  law  as  well  as  in 
equity,  speaking  of  law  at  this  day ;  for  many  questions, 
(questions,  for  example,  on  marriage  brokage  bonds,  and 
on  lost  deeds,)  formerly  exclusive  subjects  of  equitable  ju- 
risdiction, have^  since  Lord  Mansfield^%  time,  become  sub* 
jects  of  the  jurisdiction  of  courts  of  law. 

The  second  ground  was,  that  the  Defendants,  by  releas- 
ing the  execution,  had  relinquished  their  remedy,  at  least, 
pro  tanto.  I  always  understood,  that  if  a  creditor  takes  out 
execution  against  the  principal  debtor,  and  waives  it,  he 
discharges  the  surety,  on  an  obvious  principle  which  pre- 
vails both  in  courts  of  law  and  in  courts  of  equity.  On 
the  other  hand,  if  the  surety  afterwards  makes  a  pro- 
mise to  pay,  he  cannot  object  to  that  as  a  promise  with- 
out consideration :  the  promise  is  valid,  not  as  the  con- 
stitution of  a  new,  but  the  revival  of  an  old,  debt.  So, 
when  a  bankrupt  is  discharged  by  his  certificate^  he  can- 
not, for  that  reason,  impeach  a  subsequent  promise  to 
pay  a  former  debt,  as  a  promise  without  consideration. 

Although  the  amount  of  ISOO/.  is  constituted  here  by 
separate  promissory  notes,  and,  although  at  one  time  the 
doctrine  prevailed,  that  where  there  were  separate  secu- 
rities there  should  be  no  contribution,  that  has  been  ex- 
ploded ever  since  thecaseof  Z)^m;igfv.Lord  Winchelsea.[a) 
The  liability  of  the  plaintifls  must  be  considered,  with 
reference,  not  only  to  general  principles,  but  to  the  £eu^ 
that  one  surety  promised  to  pay,  after  he  knew  tnat  the 
execution  had  been  waived ;  the  effect  of  that  may  be  va- 
ried by  the  circumstance,  whether  be  then  knew  what 
was  known  to  the  co-surety. 

There  can  be  no  doubt  that  it  is  a  question  fit  to  bp 


1818. 


Matkiw 

V. 

CaxcKSTV 
«Q4QAcnu 


(a)  2  Boi.  &  Pul.  970.    1  Com.  518. 

08 


tried 


lae 
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Principle  on 
which  the 
abandonment 
of  execution 
against  the 
principal  re* 
leases  the 
surety. 

Aprils. 


April  \U 
April  lA, 


tfied  fftkw^  wii^Msiei^  U  H  party  takeci  OMt  «)c;eeatiQfi  oa  a 
bill  of  Qiecbangei  oiid  afterwards  waives  ihat  axeculKKii 
Im  hal  icat  di«tbittge4  those  who  were  snretUa  f^  ^mt 
4«e  iM^meBt  of  tfa^  bill  ?  {a)  Tte  priwipk  is^  ibat  b« 
MA  trmtoe  of  tits  ^oMuli^tt  hf  dll  pattiea  int^eated  in 
the  bill. 


I  must  be  informed  whettier  the  t)elchdants  abahdfd^ 
all  claimi  against  tfie  l^ainlfltj  Gent  f  fliat  fe  aii  tmpW- 
taut  feature  of  ttie  Case. 


ttfl 


ifHtWiW 


III  li     i 


Th^  couaael  for  the  Defendants  haying  undertaken  to 
r^ease  the  Pkintiffj^  Gent%  the  Ijord  Chancellor  proceed- 
od  to  give  judgment. 

2Tie  140^1)  Chanckllob. 

The  bill  is  filed  by  Mai/hew  and  Gentt  against  the  lat* 
M*0f  #bwi  I  MMt  coimMmt  the  Defendants  «i]iayiii^  no 

V.  Toung,  1  ^  iftiirf,  is\  7.    Ampi^ 

JtoW  Y.   TWer,  4  ran^  404. 

(7r^  V,  Johnson^  5  TamU.  3X9. 

Moore  v.  Bowmaker,  6  i^mmt, 

579.  iowthaket  t.  Afoo/v,  S  >Vfc* 

»14.     3rkkw9od  V.  Janttf,  5 

SHpRNi^.  6144     Tifiii0/  ¥«  BroMm, 

I  T.  R.  167^   2  71  J?.  186.     JEr 

parte  Smith,  S  ^ro,  CdA.  Wal- 

unfn  V.  St.  QiMiiky  i  Mm*  ^  PiOi, 

658.    MngtiA  r.  JDaHey,  5  JE^ 

49.  2  .$M.  4r  i'«^  61^     <'<>«^  V. 

Sobton,  8  J?<u/,  576.      C7ar^  v. 

2)<?«/tn,    3    Bos.    4-    PwiJi:   365. 

WliJUtl  V.  MiuteHi^ih,  9  COnpb. 

179. 

demand, 


(a)  On  tbe  questidH  wdaf  trail- 
gttctidns,  wRh  tii6  prindt^l,  ot* 
pMvott  primarily  Uable»  dts^akige 
the  surety^  or  person  secondarily 
liablCy  see,  ^kip  ▼.  ffuey.  5  Aik. 

t>»»  Mta  V.  Btrpi»gto»^  2  Vvi^ 
JuM.  54a  LoHf  V.  7%tf  £a</  /n^ 
dia  Company,  4  Fip#.  824.  J?4r 
jDOrftf  G^ord,  ^  tet.  80i».  Jfoti/Sf- 
M  T.  iSlHfMl>,  1^  ^#.  IK).  JkM* 
0/  Ireland  v.  Beretford,  6  i>tm^. 
233.  Samuel  v.  Howarth,  3  Jlfrr. 
272.  ^^rff  V.  Bartrop,  5  Madd. 
221.  itodgson  v.  ifugent,  5  7t 
iJ.  277.  TAtf  JTw^  V.  7^  5'^?;^ 
^Surrey,  1  Ta^al.  U^.  T^Iohnm 
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demand,  since  they  prosecute  non^.  It  appears  from  the 
answer  th^t  there  had  been  a  proposition  for  an  advance 
of  a  sim  of  300/.  in  addition  to  the  original  debt ;  it  is  bow 
admitted  tfiat  the  two  notes  of  1300/.  can  be  considered 
as  a  security  for  1000/.  only,  and,  therefore,  each  note^ 
in  a  court  of  equity,  at  least,  is  a  security  for  only  500/., 
the  Defendants  never  having  advanced  the  300/.  or  any 
other  sum.  The  bill  charges,  as  a  particular  ground  of 
the  equity  on  which  the  Plaintiffs  insist,  that  two  promis* 
sory  notes  were  given,  to  enable  the  debtor  to  obtain 
time  for  1000/.,  and  a  further  advance  of  300/. ;  and  that 
the  advance  not  having  been  made,  the  notes  ought  not 
to  be  considered  as  a  security  for  the  existing  debt  The 
mere  circumstance  that  the  Plaintiff  did  not  know  that 
the  Defendants  held  a  warrant  of  attorney,  would  be  of  no 
consequence,  because  sureties  are  entitled  to  the  benefit 
of  every  security  which  the  creditors  had  against  the  prin- 
cipal debtor  (a),  and  whether  the  surety  knows  the  exis- 
fence  of  those  securities  is  immaterial ;  and  I  think  it 
clear,  that,  though  the  creditor  might  have  remained 
passive  if  he  chose  (&),  yet,  if  he  takes  the  goods  of  the 
debtor  in  execution,  and  after waifds  withdraws  the  ^ce* 
ention^  he  discharges  the  surety,  botli  at  tew  and  in 
equity;  and  I  cannot  but  believe  that  there  must  have  been 
some  mistake  on  ttie  part  of  the  learned  judge,  at  ftjsi 
priut :  that,  however,  should  have  been  made  the  sutjeel 
of  a  motion  for  a  new  trial 


1818. 


Caicutt. 


iiredesare 
entided  to  the 
benefit  of 
every  security 
which  the  cre- 
ditor has 
against  the 
prindpaL 

Distinction 
between  a  cre- 
ditor remain- 
ing pasnve, 
and  takinff  out 
and  witiuuaw- 
ing  execution. 


(a)  Partonnj,  Brid4'^k^2  Fern. 
SOS.  Ex  parte  Crisp,  1  Atlr, 
135.  Gammon  v.  StonCf  1  Fes, 
530.  Lve  V.  Rook,  Mos.  318. 
Sir  Daniei  CCarroTs  Case,  Amb. 
SI.  Wright  V.  Simpson,  6  Fes. 
714.  734.  Ex  parte  Rushworth, ' 
10  Fes.  409.  WAght  v.  Mor- 
ley,  1 1  Fei,  12.  Gtossop  ▼.  Har- 
rison.  Coop.  61.    Aiitrohtis  ?.  Da^ 


vid^on,  3  Mer,  469.  Rolni^^on 
V.  Wilson,  2  Madd.  454.  JJoa- 
tham  V.  Stone,  cit.  2  Madd,  437, 
1  Madd.  Prine.  and  Pmc.  2561 
n.  g.  Plumbe  v.  Sanday,  M,  n.  b. 
(b)  6  Fes.  134,  The  Tirent  Nth 
ligation  Company  v.  Narley,  10 
East  34.  Ex  parte  Mure ^2  Cbx, 
63,  74. 


04 


Tki^ 


princyri. 
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t 

1818*  The  application  of  the  Defendants,  in  equityi  proceeds 

on  quite  a  different  principle.  They  swear,  that  in  the 
presence  of  two  witnesses.  Mayhem^  knowing  that  the 
ittd^Sm.  execution  bad  been  withdrawn,  promised  to  pay  the 
USSkx  of  a  debt ;  and  it  cannot  be  objected  that  there  is  a  want  of 
5*dSItbjMft*^  consideration  for  such  a  promise.  If  a  creditor,  hav- 
sure^whohai  ing  given  time  to  the  debtor  primarily  liable,  makes  a 
^jiaiyni  bj  demand  on  one  who  is  secondarily  liable,  and  receives  a 
^^^2^  ^  promise  fipom  him,  that  is  sufficient  to  sustain  the  de- 
mand, not  as  the  creation  of  a  new,  but  as  the  revival  of 
an  old,  debt,  (a)  With  respect  to  the  other  Plaintifi^ 
Mrs.  Gent^  it  must  be  assumed,  that  the  Defendants  have 
no  demand  against  her.  That  reduces  the  case  to  this 
singular  condition,  that  one  surety  is  discharged  while 
there  is  a  verdict  against  the  other ;  and  the  Court  must 
consider  the  effect  of  the  discharge  of  one  of  two  co-suren 
ties.  The  &ct,  that  the  liability  arises  on  separate  in- 
struments, affi)rds  no  distinction  as  to  the  right  of  con<< 
tribution  between  the  sureties.  The  law  is  so  settled  by 
Heering  v.  Lord  WincheUea.  I  recollect  that  the  deci- 
sion  in  that  case  disturbed  the  then  existing  notions  in 
.Westminster  Hall;  having  myself  been  counsel  against 
that  doctrine,  I  was  much  dissatisfied  with  it;  but  on 
farther  and  maturer  consideration  I  ought  to  make  so 
much  amends  as  to  say,  that  I  am  convinced  it  was  right. 
When  one  surety  has  been  discharged  the  co-surety  is 
entitled  to  say  to  the  creditor  asserting  a  claim  against 
him,  you  have  discharged  a  surety  from  whom  I  might 

(a)  On  the  revival  of  debts  by  a  v.  StevcnSy  2  71  i?.  713.     CocA- 

tubiequent  promise,  see,  Hylemg  thott  v.  Bennett^  2   T.  R,  763. 

V.  Hastmgi^  Lord  Raym.  389.  Hopes  v.  AldeVy    6  Eatt  16.  n. 

431.  Com,  54.  Carlh.  470.  1  SM,  Lundie  v.  Robertson,  7  Eatt  231. 

29.     12  Mod,  223.  S  Mod.  425.  Berfordw,  Saunders,  2  H.  Bi  1 16. 

Rep,  Temp,  HoU,  427.    SoutheV'  Lynbuy   v.    Weighimany  5  Esp, 

ton  Y.WhUlod,  2  Sir,  690,  True-  198.    Mucklow  v.  St.  George,^ 

man  v.  Fenion,  Cowp,  544.     Ex  Taunt.  613.     Fleming  v.  Hayne, 

parte  Burtmy  1  Atk.  255.    Birch  1  S^rk.  370.  Whitehead  v.  Haw 

y,  Sharlandy  1  T.  J?.  715.  Rogers  wrd^  2  Brod,  4r  Bing.  972. 

have 
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have  compelled  contribution,  either  in  my  own  name  in       1818. 
equity,  or  using  your  name  at  law.  (a)  m^^    "^ 

V. 

Another  view  is,  whether  the  circumstances  of  the  case    JB^q^IIL 
would  not  raise  the  question,  —  whether  it  is  competent 
to  the  Defendants  to  make  any  use  of  the  promissory- 
notes,  if  die  fact  is,  as  the  bill  allies,  that  the  princi- 
pal debtor  had  solicited  a  fiurther  advance  of  3002.,  and 
that,  when  the  sureties  lent  their  names  on  instruments  A  cre^Btor 
which  raised  a  demand  for  1300/.,  the  Defendants  refused  himtdf  of^ 
an  advance,  and  now  claim  the  notes  as  securities  for  the  curi^  obtain- 
previous  debt?    There  is  some  ground  to  infer,  that  the  i^reement,for 

real  dealing  was  for  an  advance  of  300/.  ultra  the  1000/. ;  ^  fiirther  ad- 

vano^  whidi 
and  two  points  therefore  require  consideration ;  Ist,  I  am  he  afterwatdi 

by  no  means  clear,  that  if  the  sureties  could  establish  that,  '^^^ 
it  would  not  be  a  defence  at  law ;  though  I  am  not  dis- 
posed to  say,  that  therefore  a  Court  of  equity  would  not 
relieve:  but,  2£%,  The  surety  must  have  known,  that 
the  execution  had  been  withdrawn,  and  his  promise  to 
pay  is  to  be  considered  as  a  promise  made,  in  all  proba^ 
bility,  with  a  knowledge  of  the  circumstances  of  the  case. 

On  the  wbole^  I  am  of  opinion,  that  the  Plaintifl^ 
Mayhewj  must  pay  into  Court  so  much,  as  with  what  the 
Defendants  h^ve  received  from  the  bankrupt's  estate  (i), 
will  amount  to  500/.,  without  prejudice.  On  those  terms 
the  injunction  must  be  continued, 

{a)  On  the  right  of  contribup  Lawton  ▼.  Wright ^  1  Car.  275. 

tion    between   co-sureties,    see,  Deering  v.   The  Earl  of  Wm^ 

Cooke  V. a  Freem,  97.  chelsea,  2  Bos.  4-  PuU,  270. 1  Car, 

Thth,  fo,  41.     Hole  v.  HarruoUy  918.     CoweUy.  Edwardi,  2  Boi, 

1  Co,  in  Cha,  246.  Rep.  Temp.  Sr  PuU.  268.      Ex  parte  Gijford, 

Finch,  15.  203.     Peter  v.  Rich,  6  Vet.  805.     Craythomes.  Lioin* 

1  Rep,  in  Cha.   19.     Swain  v.  burne,   14    Vet.   160.      Dunn  ?. 

Wall,  I  Rep.  in  Cha.  80.     Fleet-  Slee,  8  Taunt, 
wood    V.    Chamock,    NeU.    10.        {h)  A  commission  of  bankrupt 

jAUfer  V.  Nekon^  1  Vem.  456.  had  beeq  issued  againtt  Battciejf. 


1818. 
J  ^,e  PARKHURST  v.  tOWTEN. 

^(n>.  iL.  ^l^HE  substance  of  tbe  pleadings  in  this  cause  is  stat- 

j^^  ^^  "^  ed^  on  the  report  fif  the  nwtioii  fer  productiott  o^ 

April  so.  papers  r^zrcd  to  by  the  ooawer,  l  i^sr.  391. 

May  \.  '^  ^  ' 


Julias. 
AwitDe 
jectii^t 


£.  S.  Qtx^frof,  btnng  demarred  to  the  htterrogalorifii 
Cxhibhed  to  him  far  hia  examiustioiii  oq  tlte  ground 
T'.'^'" '^'^"^^  that  thc!^  rcrerred  to  tramactioiis  ia  whicb  he  was  eitt> 
or  Comuiis-  pk^td  OS  attonwjr  and  ^olidtor,  (he  Viee'Chw^Hw  w- 
m^rby'^niit  ^^  *'*•  denjurtBT,  wloch  had  been  tst  dowo  to  b«  aiv 
Id^Tiu  objcc-  gaed  snunig  dsrourrera  to  bUls,  to  b«  istruck  out  of  \hi4 
l'|9''ilen>i'^rcr'  P^P^t  "^  alierwAids  refiued  «  motion  not  suppoi(atl 
iitay  iiea        by  affidavits,  that  the  de»uc<«F  niiigbit  be  overruled,  (a) 

be  set  Jovm  u  •   . 

furHrgumeril ;     . 

and  if  ovcrruldi  tbe  witness  pays  Che  sarae  cost)  >«  R  defeDtUnt  on  demurrer. 

Demurrer  to  iilterrogatoriei  b;^  *D  tMoraej  orerraled,  if  khoat  pivjudke  M  the  wit> 
ncu'i  deiiiumii(W>  ^i*  t»jMMiwti<w,  M^aghi*  fCMOiM. 

isie.  A  ttiotion  was  nov  mode  by  the  t^intrf^  that  thft 

^    '/'      demurrer  of  the  witness  tnight  be  set  down  for  argirment, 
next  after  the  pTeas  and  demurrers  ah-eady  appointed. 

The  SoUcilor  General  and  Mr,  Sid^hottom  in  support 
of  the  motion. 

A  witness  to  whom  intorrc^atories  are  tendered  which 
he  is  not  ImuncI  to  answer,  can  protect  himself  only  by 
iltniuirer ;  if  tie  party  exhibiting  the  interrogatories  is 
dissalisfied,  the  opinion  of  the  Court  may  be  taken  by 
setting  down  the  demarrer  for  argument.  The  follow- 
ing precedents  establish  the  practice:  The  Sotrth  Sea 
Compatiy  V.  DoUiffe  {b)  Hilderdey  v.  Dcvisber  (c),  Vail- 

lant 

(a)    Parkhurit  v,  Loviten,  377.  and  under  the  nainc  of 

3  Madd.  121.,  wlierethe  de-  d'Olipkaulv.  South  Sea  Com- 

muTrer  is  Stated.  jxityt  1  ^es.  318. 

(*)Cit.  2  Atk.  525.2  Vei.  (c}Cit.2At.59S.underthc 
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ItuU  T.  Dodemead  (a)^  Shepherd  v.  Daiening^  from  the 
Registrar's   Book  {b),  Smithson  v.  Itardcastle.  (c) 

Sir 


1818, 

r. 
LowtSN. 


iWliae  of  l^Udersletf  v.  cf  JV<Aer 
iifot.  195*  (On  the  niei\tion  of 
this  report  the  Lord  Chancel- 
tor  reraarked,  that  although  it 
hhA  h^tn  saM  thftt  Moieky 
should  tttrer  be  dtedi  Iim 
book  contains  many  good 
cases.)  HUdersley  v  Devisher 
24th  April,  1729,  **  It  is  or- 
dtr«d  ^at  th#  dsmuvrer  piil 
b  by  tdfe  Defeotdan^^Sic*  i(^ 
\b%  interrogator!^  exhibited 
bj  the  PlaintiflFsx  be  set  down 
to  be  argued  next  after  the 
ptefts  and  de&iirrers  a^feddy 
eMered ;  but  t)^  niM^  is  f <» 
be  set  down  within  four  days 
or  else  tHis  order  is  to  be  of 
noeflPect."  Reg.  Lib.  A.  1728. 
fbl  2S2. 

(a)  2  Aik.  Mi.  592. 

(i)  "  Skdphdrd  v  JDoto«- 
f%,  6th  Februarjfy  1744.  iffie 
tnattdf  of  the  demurrer  pot 
ih  by  William  Graves,  Esq. 
td  the  interrogatories  exhibit- 
ed by  the  Pfaintrff  fbr  the  ex- 
amination of  witnesses  in  this 


Clause,  coming  this  present 
day  to  be  argued  before  tlie 
Bight  Honourable  the  Lord 
fftgh  CharteelloTy  Stc.  his 
Lordship  keld  the  said  da* 
manner  lot  be  ioMSoi^ii  $ii4 
doth  order  that  the  same  be 
overruled."  Reg.  Lib^  B 
1744.  fol.  249.  "  igtB  FSrw 
ary^  1744.  Upop.  op^ng 
^  the  mat^1^  this  present 
day  unto  this  Court  by  Mr.^ 
Browne,  of  coun^  with  the 
Plaintiff,  it  ^a^  alleged  thttl 
this  cause  bekig  at  issu«^  the 
Phuntiff  soed  out  a  eomxm* 
sion  for  examination  of  wit- 
nesses, and  the  same  being 
returned,  and  publication 
ptmt4i  and  the  commisnod 
bemg  cppen^t  Ute  Plaiifear 
fbunl  thdt  l^iUktm  Grtmrm 
Esq.  a  tdalerM  wittteis  fir 
hhn  iMfd  demurred  toi  t^  i»« 
terrogate^s  exhtbikd  fd 
hhxr,  and  refused  to  aaiwer  t 
that  the  said  demurrer  was  set 
dowtTy  imd  tapen  asguh^  hit 


-  " 


(c)  1  I^ek,  90.     See  also  Jef-    2S8.      Bowman  v.    RodwcUy   1 
erun  v.  Dawson,  2  Ca,  in  da,     Madd,  266. 
908.  Ni^htin^tUe  v.  Do^if.  Jfof. 


been 
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1818. 


Sir  Arthur  Piggott  and  Mr.  WethereUf  for  the  Defend- 
ants. 

The  question,  whether  the  witness  is  privileged  from 
answering  these  interrogatories,  cannot  be  decided  in 
this  form.  The  witness  is  not  entitled  to  demur  in  the 
general  terms  of  this  demurrer;  he  may  be  bound  to 
disclose  some  &cts  of  which  he  obtained  a  knowledge  as 
attorney ;  and  must,  therefore,  specify  the  questions  from 
which  he  seeks  to  protect  himself  by  his  privilege. 


Mr.  Bell  for  Mr.  Godfrey. 

The  witness  is  willing  to  answer  so  &r  as  his  duty  to 
his  client  admits.  He  will  be  subjected  to  difficulty  if 
his  privilege  is  to  be  decided  on  demurrer ;  since,  if  the 
Court  shall  think  him  bound  to  depose  to  a  single  docu- 
ment, the  demurrer,  it  will  be  said,  is  too  extensive,  and 
must  be  overruled.     The  course  suggested  by  the  Vice* 


been  overruled ;  that  the  said 
WUUam  Graves  is  a  very  ma- 
terial witness  for  the  Plain- 
tifi;  and  is  now  in  town,  but 
as  publication  is  passed^  the 
Plaintiff  cannot  examine  him 
without  an  order,  and  there- 
fore it  was  prayed  that  the 
said  JViUiam  Graves  may  pay 
the  Plaintiff  the  costs  occa- 
sioned by  the  said  demurrer, 
to  be  taxed,  or  such  other 
costs  as  the  Court  shall  think 
fit ;  and  that  he  may  be  ex- 
amined by  one  of  the  exam- 
iners of  this  Court,  upon  the 


said  interrogatories,  at  his 
own  expense  ;  whereupon, 
and  upon  hearing,  &c.  it  is 
ordered  that  the  said  William 
Graves,  do  pay  unto  the 
Plaintiff  the  sum  of  five 
pounds  for  the  costs  of  the 
said  demurrer ;  and  it  is  fur- 
ther ordered  that  the  said 
William  Graves  do  attend 
and  be  examined  in  the  ex- 
aminer's office  upon  the  said 
interrogatories,  and  the  Plain- 
tiff is  to  file  the  same  within 
a  week."  Reg.  Lib.  B.  1744. 
fol.  190. 

Chancellor 
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Chancellor  is,  that  the  Plaintiffs  should  specify  the  facts, 
or  the  general  nature  of  the  case,  to  which  they  propose 
to  examine  the  witness,  who  will  then  have  an  opportu- 
nity of  raising  the  question,  whether  the  examination  is 
consistent  with  his  professional  duty. 


1818. 


Pa&khuest 

V. 

LownK. 


The  Lord  Chancellor. 

The  first  question  is,  whether  the  proceeding  for  de- 
ciding the  validity  of  the  witness's  objection  should  be  by 
setting  down  the  demurrer  ?  Upon  that  point,  the  cases 
cited  have  settled  the  practice  of  the  Court.  We  proceed 
as  far  as  possible,  by  analogy  to  law.  At  law  the  witness 
swears  to  the  facts  which  privilege  him,  and  the  Court  then 
decides  the  question  of  privilege.  Objecting  to  answer 
concerning  facts  which  came  to  his  knowledge  as  attor- 
ney, he  must  swear  that  he  acted  as  attorney,  and  that 
he  so  acquired  the  knowledge.  In  this  Court,  the  only 
way  in  which  a  wkness  can  protect  himself,  is  to  state 
his  objection  before  the  examiner  or  the  commissioners; 
the  commissioners  in  a  country  cause  return  the  com- 
mission with  what  is  called  the  witness's  demurrer,  and 
the  question  is  brought  before  the  Court,  by  setting  that 
down  for  argument.  Certainly  it  is  not,  strictly  speak- 
ing, a  demurrer,  which  is  an  instrument  that  admits  facts 
stated,  for  the  purpose  of  taking  the  opinion  of  the 
Court ;  but  by  an  abuse  of  the  term,  the  witness's  objec- 
tion to  answer  is  called  a  demurrer,  in  the  popular 
sense ;  and  there  must  be  a  way  by  which  the  Court  can 
judicially  determine  its  validity.  I  shall  follow  the  ex- 
ample of  Lord  Hardwicke.  It  may  frequently  happen, 
that  there  is  nothing  in  the  pleadings  or  the  interroga- 
tories from  which  the  commissioners  or  the  examiner 
could  collect,  that  the  witness  was  in  a  situation  which 
imposed  on  him  a  duty,  for  the  protection  of  others,  to 

decline  an  answer. 

The 


19b 
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The  regiirt!^  mferms  tnc,  that  by  the  firatftice,  wfaeti 
the  demtirrer  of  the  witness  is  oveiraled,  he  p&yB  the 
sMie  eosts  tts  M  the  demtirrer  of  a  Defendant,  {a) 


"4MAfoy,  1818.  Whereas  Mr.  Solicitor  General, 
and  Mr.  Sidebottom^  of  counsel  for  the  PlaiBUffs,  this  day 
moved  and  offered  divers  i^asons,  &£.  tliat  the  demurrer 
put  in  by  £•  S.  Godfrey  to  the  interrogatories  exhibited 
to  bimi  &c.  might  be  again  set  down  for  argument,  the 
same  having  been  struck  out  by  order  of  his  Honour  the 
Vice-Chancellor,  with  liberty  for  tlie  parties  to  apply  to 
have  the  same  restored,  next  after  the  pleas  and  de- 
murrers already  appointed,  in  the  presence,  &c.  Where- 
upon, &C.  his  Lordship  doth  order  the  said  demurrer  to 
be  restored  to  the  paper  to  be  argued  before  his  Lord- 
ship." 

Reg.  Lib.  B.  1817-  fol.  919.  (i) 

The 


Demurrer  of  a 
witness  to  in- 
terrogatories 
inquiring  afler 
matter  defa- 
matory to  a 
third  person, 
and  not  mate- 
rialinthe 
causey  al« 
lowfd. 


(a)  V\&B  Shepherd -9.  boxjon- 
ingj  luite,  p.  195. «. 

(t)  Nor>.  18.  57  Car.  2. 
1675.  "  Herbert  v,  Ma^  — 
A  witness  demurred  to  the 
interrogatories  because  he 
claimed  a  title  to  the  land, 
but  did  not  set  forth  how, 
nor  under  whom,  nor  swear 
that  he  had  a  title,  and  so 
overruled,  and  a  commission 
an^arded  to  take  the  oath  of 
the  aged  witness."  —  Lord 
Nottingham's   MSS. 

Mulgrave  v.  Lord  Dunbar. 
^  The  Plaintirs  bill  was  to 
have  a  discovery  who  were  his 
iather  and  mother,  whether 


dead  or  aliv^,  and  iirhat  estate 
they  l^ft,!^  or  ^einNftbid^  «^n 
surmises  tliat  he  had  teenirabd 
as  a  gentleman,  and  had  been 
told,  from  time  to  time^  sonie- 
times  that  he  was  the  son  of 
A,  other  times  of  B;  Some- 
times that  he  Itad  consi^lera- 
ble  real  estate  in  this  cmmfiry, 
sometimes  in  that,  or  i^at  he 
was  entitled  to  a  considerable 
distributive  share  of  his  fa- 
ther or  liis  mother's  personal 
state. 

Lord  Dunbar,  %y  BiMW^r, 
admitted  him  ti»  be  hia  naiu- 
ral  son,  and  that  he  had  h^en 
at  the   charge   of  his  educa- 
tion, 
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The  demurrer  of  tlie  Withers  was  &rgu^. 

TheSoUcitar-Generhty  Mr.  Healdf  titii\  MniSfft^/«*, 
against  the  demurrer. 

It  is  clear,  that  unless  the  witness  is  privileged  from 
AtiftWering  any  part  of  the  interrogatories,  the  demurrer 
objecting  generally  to  answer,  is  too  extensive^  and  must 
be  overruled.  In  Vaillant  v.  Dodemead  (a,),  Lord  Hard'- 
wicke  expresses  his  opinion,  that  these  demun*ers  should 
4)e  held  to  very  strict  rules,  and  overruled  the  demurrer 
itti  covering  too  much. 

There  is  no  doubt  that  an  attorn^  is  privileged  from 
revealii^  the  confidential  communications  of  his  client. 
Rdbson  v.  Kemp  (b\  Fountain  v.  Yotmg  (c),  Rex  v.  Wi- 
tiers,  (d) 


1^ 


tion,  but  did  not  disclose  by  cellor  allowed  the  demurrer, 

whom ;   and  the  Plaintiff  at-  upon  this   ground,   that   the 

tempted  to  proVfe  who  ^tet^'  timttier  inqolred  o^Voultl,  if 

-fiMs^  was,  iki  ekp^KTlctioia  of  disclosed,  be  deAnnatory  to  a 

ivcttviRg  a  considerable  ^um,  Ikird  person,  and  did  not  i^- 

lather  than  that  matter  should  pear  to  be  material  in  the 

be  brought  to  light.  The  wit-  cause.*'  Mr.  Cox's  WfSS.  The 

hesses  demurred  lo  the  inter-  disite  of  this  case  is  not  stated, 

Rogatories ;  anfl  though  they  hot  it  iyccors   -ftmong  LMi 

did  not  ask  them  to  disclose  Colchester  8  MSS.  in  a  book 

any    matter    defamatory    to  entitled  as  containing  cases  in 

Aettiselves,  yet  Lord  NOban-  1713,  1715,  1765. 


n\^. 


kKKHullT 
liUWTZn. 

Nov.  11. 


(a)  s  Atk.  524» 
iff)  5  Esp,  52. 
(c)  6  E^,  113. 
{dk)  2  Campb.  \a%,;   and  see 
'Buklf€(dy,Leickmere,  2  Freem.5. 

1  Cu,  in  Cha.  877.    Rex  v.  Dixon, 
3  Burr,  16S7.    Sionuin  ▼.  Heme, 

2  £sp.  695.     Brad  v.  Acke^man, 
S  Etp,  120.    Ganu/ord  v.  Grants 


mar,  2  Campb.  9.  Stratford  v. 
Ilogan,  2  Bali  and  Beat,  164. 
Cromack  v.  Heathcote,  2  Brod. 
&  Bing.  4. ;  and  the  privilege  has 
been  extended  to  an  interpreter 
as  "  the  organ  of  the  attorney.*' 
Du  Barri\.  lAvette,  Peake,  K.  P. 
77.  n.  T.  B,  756. ;  and  see  Par- 
kins V.  Hawkihaw,  2  Stark,  239. 


But 
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L0WTSN« 


But  he  must  answer  *^  to  a  fact  of  his  own  knowledge^ 
and  of  which  he  might  have  had  knowledge  without  be- 
ing attorney  in  the  cause.  As  suppose  him  witness  to  a 
deed  produced  in  the  cause,  he  shall  be  examined  to  the 
true  time  of  execution.  So,  if  the  question  were  about 
a  razure  in  a  deed  or  will,  he  might  be  examined  to  the 
question,  whether  he  had  ever  seen  such  deed  or  will  in 
other  plight,  for  that  is  a  fact  of  his  own  knowledge;  but 
he  ought  not  to  be  permitted  to  discover  any  confessions 
his  client  may  have  made  to  him  on  such  head."  {a)  The 
distinction  is  between  confidential  communications,  and 
transactions,  at  which  he  is  present  merely  as  witness,  and 
where  the  presence  of  any  unprofessional  person  might 
have  been  sufficient  —  Cults  v.  Pickering  (ft),  Jones  v. 
Countess  of  Manchester  (c),  VaiUant  v.  Dodemead  {d\ 
Sandfbrd  v.  Remington  (^),  Doe  v.  Andrews  (/),  Wilson  v. 
Bastall{g)f  Spenceleyv.  Schtdenburgh{jli)yDtfffin  y.Stnith{i)j 
Bowles  V.  Stewart,  {k) 


It  is  clear,  to  omit  other  particulars,  that  this  witness 
must  answer,  whether  he  was  present  at  the  contract, 
and  whether  he  has  the  deed.  He  has  not  even  stated 
for  whom  he  was  employed  as  attorney.  His  privilege 
arises  not  from  the  character  of  attorney,  but  of  attorney 
to  a  particular  individual.   It  is  the  privilege  of  the  client. 


(fl)  JBuUer,  K.  P.  284. 
lb)  1  Vent,  197. 

(c)  IbitL 

(d)  2  Atk.  524. 

(e)  2  Vet.  Jun.  189. 

(f)  Coufp,  845. 

(g)  4  T.  R.  753. 
(h)  7  East,  357, 

(t)  Peake,  N.  P.  108. 
(*)  1  Schoalei^  Lefr,  226.;  and 
tee  March  83.  pi.  136.   Annesley 


V.  Earl  of  Angletea,  17  HoweiTs 
StateTrials,  1228— 1244.  Duch- 
eu  of  Kingston's  Case,  20  How^ 
f^«  State  Trials,  615,614.  Lord 
Say  and  SeaPs  Case,  10  Mod, 
40.  Rex  V.  Watkinson,  2  Str. 
1122.  Cobden  v.  Kendrick,  4 
T.  R.  431.  Bishop  of  Winchester 
V.  Foumier^  2  Ves,  445.  Cope-^ 
land  V.  Watts,  1  Stark.  95. 

and 
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and,  if  he  assents,  may  be  waived  —  Leay.  Wheailey.  (a) 
It  would  be  singular,  that  a  plea  of  privilege  should  omit 
to  name  the  party  privileged. 

The  demurrer  is  not  duly  authenticated;  the  witness 
must  make  affidavit  of  the  truth  of  its  contents.  "Sights 
ingak  v.  Dodd.  (b) 

Sir  AHhur  Piggoit,  Mr.  Wdherellj  Mr.  BeU^  and  Mr. 
SpencCf  for  the  demurrer. 

The  demurrer  is  a  statement  by  the  witness  under 
examination,  and  is  therefore  made  on  oath.  The  Court 
will  not  establish  a  practice  analogous  to  that  which 
regulates  demurrers  to  bills ;  but  will  direct  a  reference 
to  the  master  to  inquire  what  interrogatories  the  witness 
must  answer.  The  design  of  the  interrogatories  is  to 
convict  the  witness's  client  of  simony. 

T/te  Lord  Chancellor. 

The  witness  demurring,  on  the  ground  that  his  answer  A  witness  de« 
would  violate  the  confidence  reposed  in  him  as  attorney,  tora^f  must 
must  name  the  party  to  whom  he  was  attorney.     In  my  Jtateby  whom 
limited  experience  at  nisiprha^  I  recollect  no  instance  ployed, 
in  which  the  attorney's  privilege  prevailed,  except  where 
it  was  the  privilege  of  one  of  the  parties  in  the  cause; 
but  I  would  not  be  understood  to  say,  that  it  was  not 
so.  {c)     If  Brooksby  {d)  were  called  he  might  state,  that 
the  bill  alleges  a  simoniacal  contract,  and  object  to  an- 
swer whether  it  was  made^  or  even  what  sum  was  paidy 

(a)  C.  B,  Patch,  30.    Car.  2.  Heme^    2  Etp.   695.      Rex  V. 
SO  HoufelPs  State  Triaii,  574.  n.  Wiihert^  2  Campb,  578.     Cope 

(b)  Mot.  228.  land  y.  Wattt^  1  Stark.  95. 

(c)  It  seems  that  the  privilege        ((/)  The  purchaser  of  the  first 
prevails  although  the  client  is  not  presentation  in  1799. 

a  party  to  the  suit    Shman  v. 

Vol.  II.  P  because 
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becaaM  hi  is  not  bound  to  answer  any  one  cjuestioo 
among  niahy,  which^  as  a  link,  has  a  tendency  to  bnljeel 
him  to  a  penalty.  There  might  be  a  doubt,,  to  what 
extent  the  attorney  could  protect  himself  from  an- 
swering to  information  which  he  acquired  as  bttoriiey, 
thbtigh  not  perhaps  as  attorney  for  Btdoksbiff  It  is 
consistent  with  this  demurrer,  that  thl3  knowledge  of 
these  facts  was  acquired  by  the  witness  as  attorney  for 
the  Plaintiff. 


If  the  demurrer  is  overruled,  the  next  proceeding  in 
regular  course  would  be,  a  motion  to  commit  the  witness 
for  not  answering.  ISupposing  an  error  in  the  form  only 
of  the  demurrer^  1  would  afford  to  the  witness  an  op- 
portunity of  correcting  it ;  but  he  must  be  carelnl  so 
to  frame  nis  demurrer  ttiat  it  may  embody  in  it  the  rule 
of  law  relative  to  tne  privilege  of  an  attorney.  Tlie 
distinction  is  extremely  nice  between  the  questions  which 
the  attorney  is  bound  to  answer,  and  those  which  he  is 
privileged  from  answering. 

Thoiigh  we  give  b  this  instrument  the  namb  df  de^ 
murrer,  it  is  holhing  biit  the  witness's  tender  of  reasoitft 
Why  he  should  not  answer  the  qtiestionist.  As  it  now 
Htktidfi,  I  think  the  demurrer  bdd,  and  thAt  a  men>  insets 
fibii  bf  the  liflme  bf  thj^  client  will  not  sUfi^ly  the  defect. 
The  proper  way  bf  disposing  of  it  will  be,  to  declare  that 
the  reasons  stated  by  the  witness  are  hot  suf&ci^t  to 
prevent  his  fkhhbr  estaminatioh  on  these  interrogiitdrieii 
btit  with  liberty  to  ^ihMe  any  otH^r  reasons  again^  bieing 
examined. 


Unless  the  arguitient  which  has  been  urged  is  valid, 
thftt  the  demurrer  being  the  stateineiit  of  tht  witness  un- 
der examination,  is  made  on  oath,  it  must  be  supported 

by 
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by  ^davit.  Ttie  examiKei*  ought  to  take  Iht  stat^eht 
of  the  witniDss  on  oath;  It  iis  dear,  that  !h  some  WAy  the 
Cburt  ounrht  to  b^t^  the  ^hctibh  6f  ati  bftth  For  the  &ctd 
dn  which  the  dbjetttibn  n  foithded. 


MS 


Oh  this  (lay  the  Plaintiff  moved  that  the  Inihutlte  6t 
the  last  drder  might  be  vat-ied. 

The  SdUitor-Odteml,  Mir.  HeUJl,  and    M)».  S?(fe-» 
Ic/ttcifij  in  support  of  the  motioh. 

Sir  Arthur  PiggotU  Mr.  Wetherell^  and  Mr.  Spence^ 
dgaidst  the  tnotion. 

7^  LottD  CHA^CELtOit. 

The  minutes  are  certainly  oot  correct,  and  require  id* 
teration. 


1819. 

Jan*  29, 


The  word  "  demurrer,"  as  I  have  repeatedly  observed, 
is  used  not  in  a  very  appropriate  sense,  in  a  business  of 
this  kind,  to  signiiy  some  otyec^tion  by  a  witness  to  an- 
swer a  question  addressed  to  him ;  and  though  we  find  in 
the  books  cases  in  which  the  witness  has  been  beard  on 
demurrer,  yet  the  oldest  of  us  recollect  no  such  oase  in 
our  experience. 

Mr,  Godfrey  having  been  employed  as  solicitor,  pro- 
perly thought  that  he  ought  not  to  submit  to  an  ex- 
amination with  repect  to  transactions  of  his  client,  miless 
compellable  by  law.  It  is  true  that  this  demurrer,  using 
the  term  in  its  inappropriate  sense,  must  have  been  over- 
ruled, if  for  this  rirason  onh,  that  the  witness  has  not 
stated  by  it  who  his  client  was;  but  on  the  other  hand^ 
it  is  impossible  to  say  that  tlicse  interrogatories  do  not 

P  2  contain 
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Pa&khuest 

V. 
LOWTBN. 


contain  many  questions  which  no  protection  that  an 
attorney  can  claim,  not  on  his  own  account  but  on  that 
of  bis  client,  can  shield  him  from  answering.  In  the  or- 
dinary courts  of  law,  if  Mr.  Godfrey  were  called  as  a 
witness,  he  would  make  his  objection,  stating,  under  the 
sanction  of  his  oath,  the  circumstances  in  which  he 
stood,  as  grounds  for  calling  on  the  Court  to  protect 
him  from  answering  particular  questions.  We  have 
great  difficulty  here  in  knowing  how  to  deal  with  these 
proceedings,  not  passing  in  Court,  but  the  witness  being 
examined  before  commissioners,  or  in  the  examiner's 
office* 


A  witnesg  de- 
murring to  in- 
terrogstoriet 
before  the  ez- 
amina'  or 
commission- 
ers must  state 
his  reasons  on 
oath. 


I  apprehend,  that  the  witness  cannot,  before  the  com- 
xnissioners  or  the  examiner,  say,  merely,  that  he  was  at- 
torney for  A.  B.  and,  therefore^  will  not  answer  any 
question;  but  must,  at  the  hazard  of  a  miscarriage  in 
judgment,  place  himself  before  the  examiner  or  the  com- 
missioners, exactly  in  the  same  state  in  which  a  witness 
at  nisi  prius  would  place  himself  before  the  Chief  Jus- 
tice ;  that  is,  must  submit  to  their  judgment  whether  he 
has  or  not  stated  a  sufficient  reason  for  protecting  him- 
self from  answering.  If  they  are  of  opinion  that  he 
ought  to  answer,  and  he  will  not,  he  declines  at  the 
hazard  of  the  animadversion  of  the  Court;  but  on  the 
other  hand,  it  is  too  much  to  say,  that  if  he  declines,  he 
must  not  have  some  mode  of  bringing  before  the  Court 
the  question,  whether  the  judgment  of  the  commission- 
ers or  the  examiner  is  such  as  it  will  approve ;  and  it  is 
impossible  for  the  Court  to  know  whether  the  witness  is 
right  or  wrong  in  his  demurrer,  unless  he  states  the 
reasons  of  it.  I  therefore  meant  in  this  case  to  have  the 
order  drawn  up,  if  possible,  in  such  a  way  as  once  for  all 
to  make  a  decision  which  might  serve  as  a  guide  for  fu- 
ture cases  ;  namely,  to  point  out  how  a  person  who  is  a 
party  to  the  examination  but  not  to  the  suit,  is  to  de- 
mur; 
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mur ;  that  is,  that  his  reasonsi  should  come  before  the 
Court,  enabling  it  to  decide  on  the  demurrer  exactly  in 
the  same  way  as  the  judge  at  nisi  priuSf  who,  if  the  wit- 
ness declined  to  answer  as  attorney,  would  proceed  to  in- 
form  him,  that  though  he  might  protect  his  client, 
there  were  many  questions  which  he  could  not  so  de- 
cline answering.  I  meant  to  declare,  that  the  reasons 
stated  as  grounds  of  this  demurrer  were  not  sufficient, 
and,  therefore,  to  overrule  it ;  then  taking  notice,  that 
the  commission  having  been  returned,  Godfrey  could 
not  be  again  examined  under  it,  I  meant,  that  another 
commission  should  issue,  and  that,  therefore,  the  over- 
ruling this  demurrer  was  to  be  without  prejudice  to  God- 
Jrei/s  objecting  or  demurring  to  answer  questions  on 
such  grounds  as  he  should  state  in  his  objections;  in- 
tending thereby  to  secure  to  the  Court,  if  the  question 
should  come  here  again,  the  opportunity  of  knowing  the 
grounds  on  which  he  objected,  either  to.  the  whole  body 
of  the  interrogatories,  or  to  some  of  them ;  in  order  that 
it  might  have  the  means  of  determining  whether  the 
judgment  of  the  commisioners  or  the  examiner  was 
right,  and  of  deciding  the  validity  of  what  is  called  a 
demurrer,  though  quite  a  different  instrument  from  that 
to  which  the  name  is  ordinarily  given. 


1819. 


I  inquired  what  Lord  Hardwicke  had  done  with  re- 
gard to  costs,  as  a  rule  for  myself;  for  no  one  can  fail  to 
observe,  that  he  was  inclined  to  overrule  the  demurrer 
in  the  case  cited  (a),  with  a  high  hand.  If  the  same 
rule  is  applied  to  the  demurrer  of  a  witness  which  is  es- 
tablished for  the  demurrer  of  a  party,  it  seems  to  me 
that  I  should  adopt  that  rule,  unless  a  special  case 
is  made  tor  higher  costs ;  and  if  Lord  Hardwicke  gave 
only  5/.  costs,  I  cannot  give  more. 


(a)  VaiUarU  v.  Dodemead,  2  Atk.  594. 

P5  *« 


January 
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«  Jamtmry  28.  1 8 1 9.  Whereas  Mr.  SoUeitor-GetieNi, 
Mr.  Heald,  and  Mr.  Sidehottom,  of  counsel  for  the  Plain- 
tifis,  moved  and  offered  divers  reasons  unto  the  Right  * 
Hoaoarabie  the  Lord  High  Chancellor  of  Great  Btitain^ 
that  the  diinutes  of  an  order  made  in  this  cause  on  the 
llth  daj  of  November,  1818,  might  be  varied^  in  the 
pretence  bf  Sir  Arthur  Piggott,  Mr.  WethereU^  and  Mr. 
Spinets,  of  coun^l  fbf  the  Def^dnnts;  upon  hearing 
trhat  Wa9  alleged  by  the  counsel  on  both  sides.  His 
Lordship  doth  onier^  that  the  minutes  of  the  said  order 
df  the  llth  day  of  No^mber,  1818,  be  rectified,  and  be 
A%  fellM^ :  Titti  declare^  that  the  reasons  stated  by  E.  S. 
Gttf^Jrey^  iti  his  demut-ftfr,  as  the  grounds  thereof^  are 
not  suffieient  reasons  tq  sustain  his  demurrer,  and, 
therefore^  let  the  9aid  demuri-er  be  overruled  i  and  the 
eottmf}$6iot1  issued  in  this  cause  fot*  the  examination  of 
iritue^^es  having  been  returned^  the  said  E.  8*  Godfrey 
etintlot  be  exlmiiiied  witbotit  a  new  eomtnission^  and^ 
thetefofe,  let  a  new  commission  isstid  for  the  examina- 
tibn  of  the  said  B.  S.  Oodfreyy  directed  to  the  cotnmit- 
tidnei'S  named  in  the  snid  former  eommission ;  bnt  this 
is  to  be  without  prqudice  to  the  said  E.  Si  Godjftte^ 
objecting  or  demurring  in  wtiting,  tipoti  his  exattrinatlon 
under  the  new  commission,  to  the  interrogatories,  or 
any  of  them,  exhibited  for  his  examination,  or  to  any 
p&rt  or  parts  thereof,  as  he  tnay  be  advised,  tipofl  such 
grounds  as  he  shall  state  in  such  objections  or  demurrer ; 
and  let  the  said  E,  S.  Go^ey  pay  unto  thePlaintilK, 
thd  sum  of  5/.  for  their  costs  of  the  said  demurrer.'* 

Reg.  Lib.  B.  1818,  fol.  840. 


1819. 
AptH  20. 
Maif  1. 


A  motion  was  made  in  behalf  of  Mr.  Godfrey^  to  ex- 
tend the  minutes  of  the  order  of  the  28th  January  y  1819 
by  adding  that  the  Plaintiffs  are  not  to  exhibit  any  new 

interrogatories 


; 
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interrogatories  without  |he  leave  of  the  Courts  fip4  ^i"  iPl^^t 

reetiBg  a  reference  to  the  Master,  to  settle  the  ^d  ifttw^  Babwdjuw 

interrogatories,  by  striking  out,,  or  altering,  ^  mv<^  HI  t|^' 

required  the  witness  to  set  forth  any  inforipatipn  hf  bfl4  ^^*^^^' 
received  from  persons,  who,  or  whose  representatives,  are 
not  parties  to  the  cause,  or  any  other  irrelevant  m^ter. 

Mr.  ^//,  for  Mr.  Godfreyt  Sir  Arihui'  fig^aU  i^nA 
Mr.  IVeikerellf  for  the  Defendants,  ip  support  of  the  (nQv 
don. 


It  is  clear  that  interrogatoried  may  be  Kyppressed  fof 
hnpertinence.  Practical  B$giiter  (a)j  Cocks  y,  WqrtMifign^ 
km  (fi),  Sandford  v.  —^  (c),  MiU  v.  JdiU^  (d)  Jp  th^ 
oommon  case  the  ipterrogatories  ar§  not  seep  by  the 
adverse  party  till  after  publioation,  and  (heP  \h^  ||)^ 
terrogatories  and  depositJkms  are  suppressed  tc)ge(be?  I 
but  where,  as  in  this  instance,  the  interrogatories  are 
seen  before  examination,  immediate  application  must  be 
made^  the  rule  of  the  Court  being,  that,  for  impertinence^ 
the  party  must  apply  e^  spop  as  apprised  pf  jts  existence, 
and  Wfiive«  tbe  obje^ion  by  delay.  A  considerable  part 
of  the^  ipterrogatories  (^  qpestipns  to  inforpiatipn)  leads 
fo  tbe  introduction  of  matter  which  cannot  be  evidence ; 
tending  to  prove,  not  a  poipt  in  issue  in  the  cause,  but 
the  criminality  of  the  contract  Befpre  the  ea^an^iner,  i^ 
mere  ministerial  officer,  the  witness  would  not  be  pf|r- 
mitted  to  object  to  their  relevancy,  (e) 

Both 


(a)  P.3S4.  (r)  1  Fe^.jun.  400, 

(b)  2  Atk.  235.     See  PyncttU        (d)  12  Fes.  406. 

If.  Fulfil,  19  Vf4.\l5. 


(e.)  **  Commissioners  ought  not,  but  are  to  examine  upon 
not  to  judj^e  ivhat  in^erroga-  the  ipterrogatories  a^^theyfindf 
tones  are  pertinent,  and  what    thepi^  aiccording  to  4|pif  com- 

P  ^  missior?. 
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1819.  Both  the  witness  and  the  party  are  entitled  to  be 

PAUHvun  P^'otected  from  the  oppression  of  impertinence.     An  an- 

0.  swer  to  impertinent  interrogatories  inflicts  on  the  De« 

^^'^'  fendants  the  expense  of  copies  of  useless  depositions. 

The  witness^  an  officer  of  the  Court,  is  bound  to  ob- 
ject to  the  disclosure  of  his  client's  secrets.  It  is  true 
that  no  precedent  has  been  found  of  such  an  application 
by  a  witness;  but  ther<e  is  a  want  of  authorities  in  the 
whole  proceeding  on  a  demurrer  to  interrogatories.  Un- 
less the  irrelevant  matter  is  expunged,  the  witness  can- 
not meet  the  case  by  specific  objections,  on  demurrer ;  and 
it  is  a  hardship  to  be  confined  to  that  remedy  at  the  peril 
of  costs.  The  opinion  of  the  bar  has  long  been,  that  a 
witness  is  entitled  to  see  the  pleadings ;  and  the  form  of 
the  concluding  general  interrogatory  supposes  in  him  a 
knowledge  of  the  points  in  issue. 

The  SoUcitOT'Generalj  Mr.  Healdt  and  Mr.  Sidebattom^ 
for  the  I^laintifls,  in  opposition  to  the  motion. 

There  is  not  a  single  interrogatory  of  which  it  may  be 
truly  said,  that  the  answer  can  by  no  possibility  be  evi- 
dence ;  the  relevance  of  the  interrogatories  cannot  be  as- 
certained till  they  are  compared  with  the  depositions ; 
if,  upon  a  reference  directed  after  the  examination, 
they  are  found  irrelevant,  they  will  be  expunged  with 
costs. 

In  the  examination  of  an  unwilling  witness,  the  Court 


mission.      Bake    con.    Cole^  Choice  Casess  p.  16.  But  com- 

HiU  9  Jac.     The  commis-  missioners  are  not  **  bound  to 

sioDS  were  ordered  to  be  re-  devest  themselves  entirely  of 

newed,  and  new  commission-  all  discretion  as  to  what  is  or 

ers  named,  the  former  being  is  not,  legal  evidence/'  White" 

rejected  for  so  doing."  Prac'  lockc  v.  Baker ,  13  Ves.  51 5. 
tKe  ^  Chanceryt  pre6xed  to 

permits 
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permits  questions  in  the  form  of  cross-examination.  -* 
Phillips  on  Evidence,  (a) 

The  application  by  a  witness  is  as  irregular  as  novel. 
It  has  been  decided,  that  a  witness  cannot  demur 
to  interrogatories  for  irrelevancy.  —  Ashton  v.  Ashton.  {b) 
If  such  a  motion  could  be  sustained,  a  witness,  colluding 
with  one  of  the  parties,  and  objecting  to  the  questions 
addressed  to  him,  might,  in  effect,  compel  the  publication 
of  the  interrogatories  before  examination. 

In  the  course  of  the  argument  the  following  observ- 
ations were  made  by 

The  Lord  Chancellor  :  — 

I  agree  that  the  Court  is  bound,  at  the  instance  of  any 
person,  to  take  care  that  no  injustice  is  done ;  but  I  think 
that  this  motion  must  be  argued  on  very  different  prin- 
ciples, as  the  application  of  the  Defendants,  and  of  the 
witness.  For  instance,  before  the  Master,  the  witness 
cannot  insist  that  interrogatories  shall  be  struck  out,  re- 
quiring disclosure  of  what  he  knows  as  attorney ;  that 
must  be  done  elsewhere.  So  ihe  witness  is  not  acquaint- 
ed with  the  pleadings,  and  therefore  cannot  know  how 
to  object  for  irrelevancy ;  (if,  indeed,  the  opinion  intim- 
ated from  the  bar  is  correct,  that  the  witness  is  entitled 
to  see  the  pleadings,  that  difficulty  will  be  removed;) 
the  Master,  according  to  this  application,  is  to  judge 
what  shall  remain  part  of  the  interrogatories ;  and  whe- 
ther right  or  wrong,  the  witness  cannot  suffer  by  his 
judgment.  The  party  might  take  the  opinion  of  the 
Court ;  but  how  can  the  witness  proceed  for  that  purpose? 
If  it  is  insisted  that  this  case  is  so  monstrous  that  the 
Court  must  advert  to  it  as  an  exception,  that  may  be  a 
question ;  but  care  must  be  taken  not  to  open  a  door  to 
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(a)  Vol,  L  p.  S83. 


{b)  1  Vem.  165.  1  Eq,Ca.Ab.M. 


an 
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1919*       an  applieatioii  in  every  cate  in  which  a  witpeM  mtjp 

1~*^'  choose  to  make  it. 

PAauioatT 

X^omyax.  There  is  another  circumstanoe  tin  wbieb  I  »ball  not 

lay  much  stress,  that  when  the  Defendants  desire  thi^ 
the  examination  should  be  on  the  old  interrogatortest 
and  that  the  Master  should  expunge  some  part  of  thenii 
they  are,  in  fact,  objecting  to  interrogatories  to  wbieb 
they  should  have  objected  in  an  earlier  stage  of  the 
cause. 

It  would  be  a  vast  thing  for  the  Court,  in  an  order  of 
reference  to  the  Master,  to  direct  him  to  consider  ai  ir** 
relevant,  questions  relating  to  information,  from  any  per- 
son, who,  or  whose  representative,  is  not  a  party  |  non 
confiat  that  other  witnesses  may  not  prove  that  tb^  per- 
son from  whom  the  iqfQrmation  wig»  givepi  was  ia  $ucb 
a  situation  that  bi»  informatipn  would  be  evid^nce^ 

Jt  is  also  mati^rial  to  consider  whether  these  interroga- 
tcH'ies  are  addressed  tP  this  witness  only  pr  tp  otbei's*  Of 
interrogatories  atldrefised  to  a  variety  of  witne^nesi  ther^ 
is  a  very  great  difficulty  in  saying  what  p^rt  i^  impertinent 
with  regard  to  one  witness,  without  knowing  the  eSeqt  pf 
other  parts  to  be  exhibited  to  other  witnesi^es,  Suppos- 
ing that  publication  has  not  passed,  how  can  the  Master 
know  that  the  answers  of  the  ptbcr  witnesses  that  are  to 
be  examined  may  not  make  the  answer  of  tbi?  witnew 
es^tremely  material  ?  Jt  is  oqe  thing  to  say,  that  if  the 
Court  sees  interrpgatpries,  the  answer  to  which  cannot 
by  possibility  be  evidepqe,  let  other  witnesses  state  what 
they  will,  it  will  not  permit  thepi  to  be  addressed  tp  the 
witness ;  and  another  thing  to  say  that  other  interrogator 
ries  shall  not  be  addressed  which  may  be  very  material^ 
regard  being  bad  to  the  eSect  ot  the  depositions  of  other 
witnesses,  on  the  testimony  pf  this  particular  witness. 
Interrogatories,  no  answer  to  i^hich  can  be  recdived  in  a 

court 
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court  of  justice*  I  think  that  I  ought  to  struggle  to  strike        181 9. 
out ;  and  it  certainly  is  difficult  to  understand  how  any 
answer  to  some  part  of  these  interrogatoriei  can  be  evw 
dencc 

Ou  the  other  band,  the  Court  will  diatinguiitb  betweep  Distinction 

r    ^        J  ^  •         between  eza- 

mtcrrogatones  to  prove  a  fact,  and  to  prore  a  crime,  mination  to 

Suppose  that  the  presentation  in  this  case  had  been  sold  P«>ve  to  a 

^  ract,  and  to 

for  iiOOQLf  to  hQ  paid  at  a  future  time,  and  the  owner  of  prove  a  crime. 

the  advowson  bad  filed  a  bill  againtt  his  trustee  who  had 

so  sold,  for  an  account  of  the  profits  of  the  sale,  and  the 

trustee  did  not  think  proper  to  report  the  eircumstaiTMi 

of  the  sale  or  the  amount  of  the  money,  alleging  (hat  hf 

bad  good  reaiM)ns  to  decline  answering,  might  not  tha 

Plaintiff  ask  a  witness,  whether  be  paid  to  the  trustee  a 

particular  sum  ?  That  question  is  put  to  establish,  not 

simony,  but  the  fact  of  payment  to  a  trustee  who  will 

not  answer.    It  would  be  dreadful  for  this  Court  to  de«> 

clare  that  a  trustee  may  so  deal  with  the  trust-property, 

that  he  shall  state  to  the  cefiiui  que  trmf  what  he  has 

done  only  to  a  certain  extent,  and  yet  that  the  ofiiyi 

que  trust  must  believe  what  he  so  states. 

If  the  Plaintiff  were  to  ask  the  late  or  the  present  Mr. 

XjmUn^  whether  be  was  not  a  party  to  the  execution  of 

« 

this  deed,  he  might  refuse  to  answer;  but  a  third  person, 
a  witness  to  whom  the  Plaintiff  exhibits  the  deed,  and 
asks^  whether  be  attested  the  execution,  must  answer. 
Thus  the  Court  would  oblige  the  attorney  of  LonDien  to 
show,  that  Ltmten  bad  been  engaged  in  a  simoniacal 
contract^  from  discovering  which  Jjcmten  might  protect 
himself.  If  the  interrogatories  are  such  as  not  to  invade 
the  privilege  of  the  client,  which  is  to  be  attended  to  by 
the  attorney,  though  they  bring  out  proof  of  sinK>ny,  yet 
bringing  out  proof  of  payment  of  the  money,  they  must 
be  answered. 

A  very 


312 


CASES  IN  CHANCERY. 


1819. 


Parkhurst 
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LowTsy. 


A  very  singular  question  might  arise  with  which  the 
Court  could  not  possibly  deal:  supposing  that  Daniel 
had  conveyed  the  right  of  presentation  to  Lamten  in 
trust  to  sell;  that  Lamten^  in  execution  of  that  trust,  had 
sold  simoniacaliy ;  and  that  Daniel  had  applied  to  the 
Crown  for  the  presentation  forfeited,  and  could  produce 
evidence  of  the  simony. 


It  is  clear,  that  the  Court  ought  by  some  means  to 
exclude  a  question  which  has  no  object  but  to  prove  si- 
mony; but  if  the  object  of  the  question  is  to  prove  pay- 
menj;  of  money,  though  the  effect  of  the  answer  is  to. 
prove  simony,  we  cannot  here  exclude  it.  If  a  trustee 
will  not  state  all  that  belongs  to  his  dealing  with' the 
trust-property,  the  cestm  que  trust  is  not  bound  to  be- 
lieve  any  part  of  his  statement,  and  is,  therefore,  en- 
titled to  learn  from  witnesses,  not  merely  what  they  may 
choose  to  state,  but  all  that  he  has  a  right  to  know. 


This  is  in  truth  no  more  than  a  bill  for  nn  account. 
The  Defendant  has  said  that  he  received  only  6000/. ; 
supposing  that  he  had  proceeded  to  state  the  time  at 
which  he  had  received  it,  and  other  circumstances,  and 
had  then  gone  on  to  protect  himself  against  a  discovery 
of  simony,  (for  this  Court  will  not  require  a  man  to  dis- 
close that  he  has  been  guilty  of  a  great  offence,  it  is  his 
protection  as  a  party,)  he  could  not  be  compelled  to  pro- 
duce the  deeds,  and  discover  that  he  had  involved  him- 
self in  acts,  the  consequences  of  which  are  penal;  but  if, 
in  order  to  try  the  truth  of  his  statement,  which  the 
Plaintiff  is  never  bound  to  believe,  and  whether  he  has 
duly  accounted  for  the  sum  which  he  received  as  trustee, 
a  witness,  an  attorney,  is  examined  to  prove  not  simony, 
but  the  time,  and  amount,  and  circumstances,  of  pay- 
ment, and  it  happens,  that  in  so  proving,  he  proves 
a  case  of  simony,  he  has  no  right  to  object  to  that  dis- 

closure. 
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closure,   unless  he  stands  in  such  a  situation  that  his  1819. 

client  is  entitled  to  object.     It  is  true,  that  such  an  ex-  p^rkhurst 

amination  brings  forward  a  case  of  simony,  but  brings  it  v, 
forward  not  as  simony,  but  as  a  statement  of  account. 

Another  consideration  here  may  be  this ;  though  in  ^ 
ordinary  cases,  to  know  what  has  passed,  the  deeds  must 
be  produced,  yet  if  a  man  declines  to  produce  the  deeds, 
as  convicting  him  of  simony,  I  should  be  glad  to  know 
whether  this   Court  would  not  receive  secondary  evi-      ' 
dence  ?  If  a  deed  is  in  the  hands  of  a  person  who  objects  When  second- 
to  the  production  as  convicting  him  of  a  crime,  whether  «7  c^<»ence  . 
against  a  party  so  objecting,  secondary  evidence  of  the  tents  of  a  deed 
contents  may  not  be  produced,  as  in  the  case  of  a  lost  ** 
deed,  is  a  question,  so  far  as  I  know,  yet  undecided. 

Is  it  clear  that,  in  a  case  in  which  the  Defendant  says 
that  he  will  not  disclose  the  contents  of  a  deed  in  his 
possession,  because,  if  he  docs,  he  shall  prove  himself 
guilty  of  an  offence,  the  contents  of  that  deed  may  not 
be  proved  by  information  ?  If  a  man  chooses  to  place  a 
deed  in  his  possession  in  the  same  condition  as  if  it  were 
lost,  it  is  a  question,  whether  the  contents  of  that  deed 
may  not  be  proved  in  the  usual  mode  by  which  proof  is 
given  of  the  contents  of  a  lost  deed  ? 

Can  the  Court  undertake  to  reform  interrogatories  ? 
How  is  it  to  know,  that  to  any  individual  interrogatory 
the  witness  will  not  return  a  pertinent  answer  ?  Or  that, 
in  answer  to  a  question,  when  the  money  was  paid, 
he  will  specify  a  time  which  tends  to  prove  simony  ?  Nor   A  witness  ob- 

can  I,  in  conformity  to  our  practice,  admit  the  witness  J®"*"?  ^  °"" 

•^  .  ^^^^  interro- 

to  state  by  affidavit,  that  he  will  so  answer,  which  would   gatories  can- 
be  authorising  evidence  to  be  published  as  soon  as  given.   "^  to^stat"  b'v 
How  can  the  Master  settle  interrogatories  ?  For  that  affidavit  what 

purpose  he  must  know  what  answer  the  witness  will  effect  of  his 

giy^.  answer. 
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gire;  and  there  is  no  rule  oF  the  Court  more  estub^ 
lished  than  this,  that  evidence  shall  not  b^  known  till 
publication  has  r^^ularly  passed. 

If  the  Defendant  states,  in  his  answer,  that  he  cannot 
give  any  information  concerning  the  account,  without 
giving  evidence  of  his  6rime,  he  cannot  be  compelled  to 
give  that  information;  but  that  will  not  entitle  oth^ 
witnesa^^  who  are  not  in  a  situation  of  confidence,  to 
withhold  their  evidence. 

At  the  close  of  the  argument  judgment  waa  given  as 
follows :  — 


No  man  can 
be  compelled 
to  crimmate 
himself. 


ne  LoED  Chancellor* 

The  bill,  in  this  case,  calls  on  Mr.  Lc/wten  to  account 
for  the  produce  of  some  property  vested  in  him,  which 
he  sold  as  trustee  ;  one  part  of  the  property  was  a  right 
of  presentation  to  an  ecclesiastical  benefice,  and,  with 
what  propriety  I  examine  not,  the  bill  has  charged  that 
Lcmieriy  in  execution  of  his  trust,  thought  proper  to  sell 
that  benefice  to  a  clergyman  who  entered  into  a  simo- 
niacal  contract  with  him,  and  the  bill,  among  other 
things,  seeks  information,  what  money  was  made  in  that 
transaction.  Lawten  put  in  an  answer ;  and  it  having 
been  for  ages  a  principle  of  British  jurisprudence,  and  I 
hope  it  will  continue  so  as  long  as  the  law  continues,  that 
no  man  shall  be  called  on  in  a  court  of  justice  to  accuse 
himself  of  an  otfence,  in  his  answer  Lawtcn  stated,  that 
by  this  sale,  which,  in  some  modes  of  conducting  it,  he 
might  lawfully  conclude,  he  procured  a  sum  of  6OOOZ. 
It  was  alleged  that  the  terms  of  the  sale  being,  that  a 
part  of  the  purchase-money  sliould  be  paid  at  the  date  of 
the  bargain,  and  the  rest  on  putting  the  incumbent  into 
possession,  the  contract  was  simoniacal,  forbidden  by  law 

ujlder 
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tthdi^r  siKTer^  )ien{ilti(^i  no  clergyman  being  (iapdBl^  Df       ISldi     » 
Hiking  j5<i»Mfe«s5dh  df  his  bl^hrflce  with(itit  having  ttikdi     ^!^^L, 
CMith  that  he  has  ^titei'ed  ihto  bo  such  bOrttralih    £c^^  if. 

suiting  thbt  he  receii1«d  the  money,  did  nbt  stftie  ^heii  I***lii: 
hift  i-eeeited  it^  and  insisted  bh  ihti  prote<iUoh  of  tHi$  Id^ 
that  beiri^  chargckl  frith  thli  o£fenc^  bf  ^ittiWJri  ki§  WM 
not  botihd,  as  he  certainly  was  not,  to  di^lSt)^^  an^  eir'^  Extent  of  that 
eunlStance  tending  tb  show  that  M  was  gililty ;  not  6tlly  pn^%^ 
not  bbiind  to  answer  any  question,  the  aniW^tr  to  ^hifdl 
wottld  bl-iminate  him  directly,  but  not  atly  whieh,  ho#s 
^▼ier  femoti'ly  cbnnected  with  the  fdct,  would  have  a 
tendency  id  pmve  hikn  guilty  bf  simbhy;  On  Lcnoteri^ 
death,  the  present  Defendant  of  that  name  siieceeded  tb 
his  fortune^  and  therefore,  in  some  respect^  with  refers 
ence  to  that  property,  became  entitled  to  a  similar  pro* 
tection ;  and  the  Court  refused  to  compel  him  to  pro^ 
dnce  deleds  prt)titlg  simony,  (a)  The  object  of  the  suit 
is  ati  account ;  and  Lawten  not  having  stated  the  time  of 
payment  bf  the  6000/.,  the  Plaintiff  is  entitled  to  ejcarotne 
witiiesses  to  prove  that  fact;  and  it  is  clear  that$  even  if 
hcnxitn  had  stated  the  diflferent  times  of  payment  of  dif- 
ferent parts  of  that  sum^  and  set  forth  all  the  cirieutnstancei 
of  the  transaction,  the  Plaintiff  would  not  be  bound  to 
believe  him^  but  might  proceed  by  witnesses  to  prove  his 
bwn  case. 

There  is  no  doubt,  that  the  privilege  which  protects  ft 
man  from  criminating  himself^  docs  not  belong  to  a  wit- 
ness whose  disclosures  may  criminate  not  himself^  but 
others ;  if  the  matter  wiiich  the  witness  has  to  state  is 
irelative  to  the  time  of  payment,  he  cannot  object  to 
make  the  statement,  because  it  may  prove  that  some 
other  person  has  been  guilty  of  an  offence.  Godfrey^ 
(who  I  think  acts  most  properly  in  struggling  as  much  as 
possible  against  this  examination,  because  it  is  a  difficult 

{a)  PtrkkiM  V.  LouMf,  1  ilfrr.  991. 
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Pabkhuest 

LOWTEN. 


A  witness  not 
compelled  to 
discover  mat- 
ter of^which 
he  obtained 
knowledge  in 
professional 
confidence. 
The  privil^e 
not  of  the  at- 
torney but  of 
the  client; 
its  principle, 

and  limitation. 


task  to  take  on  himself  to  say  what  professional  confi- 
dence will  or  will  not  allow  him  to  disclose,)  having  been 
professionally  concerned  in  the  transactions  which  this 
bill  characterises  as  an  ofTence,  when  the  interrogatories 
are  exhibited  to  him,  first  takes  that  course  which  every 
one  understands  to  be  according  to  the  practice  of  the 
Court  There  is  a  great  difference  between  a  party  or 
witness  who  objects  to  criminate  himself,  and  a  person 
standing  in  the  situation  of  Godfrey.  A  party  cannot  be 
called  on  to  criminate  himself:  it  used  to  be  said  that  a 
witness  could  not  be  called  on  to  discredit  himself;  but 
there  seems  something  like  a  departure  from  that;  I  mean 
that  in  modern  times,  the  Courts  have  permitted  questions 
to  show,  from  transactions  not  in  issue,  that  the  witness  is 
of  impeached  character,  and  therefore  not  so  credible. 
I  remember  the  time  when  that  would  not  have  been 
done,  (a)  Godfrey  stands  in  a  very  difierent  situation^ 
insisting,  not  that  the  disclosure  would  tend  to  criminate 
himself,  but  that  it  would  consist  of  matter  of  which  he 
could  obtain  a  knowledge  only  by  the  confidence  of  his 
employer.  The  privilege  which  he  claims  is  the  privi- 
lege, not  of  the  attorney,  but  of  the  client,  and  is  found* 
ed  on  this  consideration,  that  there  would  be  no  safety 
in  dealing  with  mankind,  if  persons  employed  in  transac- 
tions were  compelled  to  state  that  which  they  have  learned 
only  by  this  species  of  confidence;  but  the  moment  con- 
fidence ceases,  privilege  ceases,  and  the  attorney  must 
answer  as  any  other  witness;  and  if  there  are  cir- 
cumstances in  this  case  to  which  his  testimony  may  be 
required  without  a  violation  of  confidence,  Godfrey  can- 
not decline  answering,  because  his  answer  would  prove 
simony  in  the  late  Mr.  Lowten  ;  for  the  object  of  such 
an  examination  is  not  to  prove  simony,  but  to  ascertain 

(a)  The  authorities  are  collect-  adopted  is,  that  to  quesdons  tend- 
ed in  1  Phillipt  on  Evidence,  289  ing  to  the  degradation  of  a  witness 
— >294.y  and  the  conclusion  there    an  answer  cannot  be  compelled. 

how 
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how  the  account  is  to  be  taken,  and  for  that  purpose  it 
is  necessary  to  prove  the  contract  under  which  the 
money  was  paid,  and  the  times  and  terms  of  payment. 
The  object  of  the  examination  being  legitimate,  the  wit- 
ness, unless  in  a  situation  of  confidence,  must  anaweri 
although  he  fixes  third  persons  with  offences. 

On  the  former  occasion,  Godfrey  put  himself  on  this 
issue,  that  he  was  not  bound  to  answer  any  part  of  the 
interrogatories ;  his  demurrer  was  overruled ;  but  a  de- 
claration was  inserted  in  the  order,  indicating  that,  in 
overruling  it,  the  Court  did  not  proceed  on  any  ground 
limiting  the  privil^c  to  which  the  client  was  entitled  in 
respect  of  the  confidence  reposed  by  him  in  Godfrey. 
In  these  circumstances  the  present  motion,  which  has 
been  argued  with  great  ability,  comes  before  me.  I 
omit  all  that  has  been  said  on  the  subject  of  new  inter- 
rogatories; the  motion  seeks  a  reference  to  the  Master 
to  settle  the  old  interrogatories,  first,  by  expunging  or 
altering  so  much  as  requires  the  witness  to  state  inform- 
ation received  fi'om  persons  who,  or  whose  represen- 
tatives, are  not  parties  to  the  cause;  secondly,  by 
expunging  any  other  irrelevant  matter. 


1819. 


Pakkhubst 


According  to  my  notion  of  any  principle  which  I  am 
to  apply  to  evidence  not  yet  given,  I  cannot  take  on  my- 
self to  say  in  any  case,  but  particularly  in  this,  where  the 
party  would  not  produce  the  instruments,  and  where  he 
put  them  in  the  same  situation  as  if  they  were  lost,  that 
no  information  received  from  any  person,  except  a  party 
or  the  representative  of  a  party,  can  be  eyidence. 
Though  not  evidence  by  itself,  it  may  become  evidence 
by  the  testimony  of  another  person;  and  information 
may  become  evidence  by  reason  of  the  character  of  the 
individual  from  whom  it  was  received,  though  neither  a 
party  nor  the  representative  of  a  party.    . 

Vol,.  II.  q  How 


*I*  CA^feSJ  iN  CHANCERY. 

1^1§*  HdW  agaitl  Can  I  ^y  wbclt  will  h^  releivant,  dniess  tfa^ 

^iMkMlT     4^^^'^  's  ^"^  ^^  ^hich  the  answei"  can  by  ho  posftibi*- 
i.  llty  be  relevant,  heitiief  direcitly,  nor  in  connection  with 

Lo*iB:  btbfer  Ifvidehce  ?  It  hdd  bedn  ftrga^d,  tlidt  it  wiis  snflS- 
eteAt  ibr  Mr.  tMDift  to  say,  he  {)did  the  money  for  tht^ 
presentation  fat  A  tiiil^  hdttl^,  and  to  refer  to  hii  ine^ 
morandum  book  and  check  on  his  banker;  and  the  time 
AHd  fahbdtiDi:  kH  t^fijrmfeHt  b^irtg  60  dscertaih^,  thstt  the 
1^  bf  the  iiit^rdgktoti^i  ditist  be  6xpaAged.  I  kHdtf 
8ttt  Wb^e^  «fl2h  Ik  UdW  th&  Hile  df  law,  but  I  kilcr# 
that  at  biM  t^ei^idfl  su61t  ^as  hbt  Ihd  rtile  i  bbt  suppdsitig 
{i  thg  rdte  it  ]A^y  how  am  !  td  Apply  it  ak  th^  t'ul^ 
IH  «|tiitj^  ?  Ill  ^qdky,  if  th6  wkiless  thihks  thfat  the  an* 
6trd^  16  th6  ittt^rfbgfttbrie^  will  crlfnlnatd  hitn,  he  de- 
ibilr^  tthd  the  bpinldtl  of  the  CdUH  h  tdken ;  If  he  is 
fjrivile^ea  by  Ihg  [iWVite^^  6f  Hfs  dient,  he  states  that, 
and  thdHHin  the  bj^lKidh  df  th6  Cdtift  mnst  be  taketJ  i 
but  ^  the  (Dbdi^t  dr  the  JMMst^  to  dddare  pt-osptic- 
HVeiy,  iU  Uiy  sliig^  df*  the  ffitH'rdgkfdri^  thdt  sttch  ail 
ansf^f*  MflH  bfc  gt^  by  thb  wltHtek  dfa  tih  ^s^ilnHhatidfi 
%&  &iM^%  thdtti  to  liay  tbbt  hd  ati^wer  i^tiodld  b^  ghrto, 
iii  inl^di(^ibl6.  Neither  the  Codrt  !lbr  the  M^st^  tAii 
know  what  the  an^vt^ei^  Will  bb  bdtbre  It  is  gl^eh.  I  d^h- 
not  in  Chancery  pre-suppose  the  answer,  as  I  might, 
^iititi^  Ih  the  Court  of  King's  Behch,  after  the!  Withess 
hks  proceeded  to  a  certaih  ^tage.  This  part  of  tb^  ap- 
.  jilikatldh,  therefor^,  is  impi^actlcable. 

Whether  interrogatories  may  be  boilsidered  tAi  abuse 
6f  the  (irdcess  of  the  Court,  I  will  not  say ;  but  it  is  clear 
thdt  1  (Cannot  grant  this  motion  according  to  its  terms. 
I  catihot  dir^t  the  Master  to  settle  these  interrogatories 
upon  th^  principle  that  no  information  given  by  persons 

« 

dther  than  persons  who,  or  whose  representatives,  are 
I^ties,  eould  be  evidence ;  nor  in  our  coursd  of  pro- 
ceeding is  it  possible  for  the  Master  td  say,  (tb  antep. 

what 
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what  will  be  relevant  or  irrelevant  matter.  If  the  object 
were  to  expunge  the  whole  of  the  interrogatories  re- 
quiring an  answer  as  to  information,  it  might  be  neces- 
sary to  examine  the  common  form. 

Motion  refused  with  costs. 


219 
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Paekhubst 
Lowtxy. 


^  His  Lordship  doth  not  think  fit  to  make  any  order 
upon  the  said  notice  of  motion,  but  doth  order,  that 
the  said  E.  S.  Godfrey  do  pay  to  the  Plaintifis  the  costs 
of  this  application,  to  be  taxed,  &c. ;  but  the  Plaintifl^ 
are  not  to  file  any  new  interrogatories  for  the  examina- 
tion of  the  said  JE.  S.  Godfrey^  without  the  leave  of  this 
Cotirt.*' 

Reg.  Lib.  B.  1818,  foL  1565. 


Mr.  Godfrey^  on  his  examination  under  the  new  com-  Jif(y  srs. 
mission,  having  again  demurred,  the  Plaintifis  moved, 
that  copies  of  such  of  the  interrogatories  to  which  he  de- 
murred, and  of  his  demurrer,  might  be  delivered  to  the 
clerks  in  Court  for  the  parties. 

IRie  Attomey^General  and  Mr.  Sidebottom^  for  the  mo- 
tion, stated,  that  the  order  proposed  was  in  the  terms  of 
the  order  made  on  the  former  demurrer. 

Sir  Arthur  Piggoitj  Mr.  WethereUy  and  Mr.  Spence, 
against  the  motion. 

The  Lord  Chancellor  made  the  order. 


The  entry  in  the  registrar's  book  recites  the  application 
by  the  Plaintiffs'  stating  the  last  order,  "  That  a  com- 
mission was  issued  in  Trinity  Term  last,  in  pursuance  of 
the  last  order,  which  commission  is  returned,  and  now 

Q  2  remains 


SM 
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rMiftiAs  with  the  Plainti£&'  derk  in  Court;  that  the  flbid 
witness  having  demurred  to  the  interrogatories,  tlie 
Plaintifis  are  desirous  of  having  copies  of  the  demurrers, 
which  they  cannot  have  without  the  order  of  this  Court, 
publication  not  having  yet  passed ;  and  therefore  it  was 
•prayed,  that  the  clerk  in  Court  for  the  Plaintiffi  in  this 
canse^  might  deliver  over  to  the  two  senior  six  clerks,  not 
towards  the  Plaintifl^  or  Defendants  in  this  cause,  the 
Gonunission  issued  in  Trinity  Term  last,  for  the  examina^ 
lion  of  the  said  Mr.  E.  S*  Godfrey^  on  the  part  of  the 
Flaintiffi,  with  the  return  thereto ;  and  that  the  said  two 
aenior  six  clerks  might  open  the  same,  and  deliver  py^ 
to  the  clerks  in  Court,  for  the  parties  in  this  cause,  copies 
of  such  of  the  interrogatories,  to  which  the  said  £•  & 
Godfrey  has  demurred  to  answer,  and  of  the  demurred  or 
demurrers  showing  the  grounds  thereof  respectively ;  and 
that  the  said  two  six  clerks  might  again  seal  up  the  com- 
mission, with  the  return  thereto,  and  re-deliver  the  si^me 
to  the  Plaintiflb'  clerk  in  Court,  without  publishing  the 
contents  other  than  delivering  copies  as  aforesaid: 
Whereupon,  &c.  his  Lordship  doth  order,  that  the 
cierk  in  Court  for  the  Plaintiffs  in  this  cause  do  deliver 
over  to  the  two  senior  six  clerks,  not  towards  the  Plain- 
tiSk  or  Defendants  in  this  cause,  the  commission  issued 
in  Trinity  Term,  for  the  examination  of  Mr.  E*  S.  God- 
frey^  on  the  part  of  the  Plaintifls,  with  the  return  there- 
to :  and  it  is  ordered,  that  the  two  senior  six  clerks  do 
open  the  sam^  and  deliver  over  to  the  clerk  in  Court  for 
the  Haintifis  in  this  cause,  copies  of  the  depositions  and 
demurrers  of  the  witness,  £.  &  Godfrey  /  but  such  deli- 
very is  not  to  be  considered  as  publication."  , 

Reg.  Lib.  B.  1818,  fol.  1509. 


The 
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The  demurrer  of  Godfrey  was  set  down  to  be  argued. 

Reg.  Lib.  B.  1818,  foL  1846.  (a) 


1819. 


(a)  "  26th  Feb.  26  Car.  2. 
1673-4.  A  bni  charged 
t&e  suppression  of  Sir  Charles 
Huutjfs  will  upon  all  the  De- 
fendants, and  prayed  a  dis* 
00Tery«  Mr.  King  of  Gray's 
Inn  demurred,  because  all  his 
knowledge  came  as  being 
counsel  with  my  Lady  HuS' 
iey.  I  overruled  it,  and  or- 
dered him  to  answer,  for  the 
trust  of  a  counsel  does  not 
Ctxtend  to  suppression  of  deeds 
or  wills  — -  Rothtoell  v.  King.** 
Lprd  Nottingham's  MSS. 

"  19th  Novembery  26  Car. 2. 
1674.  Between  Spencer  and 
LuttreU.  The  Plaintiff  de- 
manded an  annuity,  and  6000i£. 
ah«ars,  and  prayed  to  set 
aside  a  lease  precedent  for 
security  of  portions  already 
satisfied,  whereof  the  Defend- 
ant was  assignee,  and  that  he 
might  discover  satisfaction. 
IMendant  pleads  he  knows 
nothing  of  the  satisfaction  but 
as  counsel,  and  demands  judg- 
ment whether  he  should  dis- 
cover. Ordered  to  answer." 
Lord  Nottingham's  MSS. 

^*  7th  Jm^S  27  Cflr.  2. 1675. 
Between  Harvey  and  Sir  /2o- 
bert  Clayton.  The  Plaintiff's 
father  had  mortgaged  several 
lands  in  Leicestershire,  and 
the  now  Plaintiff  exhibited  a 
bill  against  the  Defendant,  to 


discover  whose  money  it  was 
that  was  thus  secured,  ftnd 
for  whom  the  Defendant  was 
intrusted.  He,  by  answer, 
says,  that  he  was  ready  to  re* 
ceive  his  principal  and  inte- 
rest, and  to  give  the  Plaintiff 
a  dischaik'ge,  or  to  continue  it 
longer  upon  payment  of  in- 
terest, if  it  might  be  for  the 
service  of  the  family ;  but  as 
to  discovery  of  the  money  or 
the  trust,  pleads,  that  he  is  a 
scrivener,  and  trusted  with 
men's  estates,  and  demands 
the  judgment  of  the  Courtt 
whether  he  shall  be  obliged 
to  discover ;  which  plea  was 
allowed ;  for  it  was  safer  fpr 
the  Plaintiff  to  be  ignorant  of 
the  trust  than  to  have  notice 
of  it ;  but  it  may  be  a  ruin  to 
the  Defendant,  in  his  trade, 
to  discover  it;  for  no  man 
hereafter  will  employ  hitn« 
And  what  if  it  be  the  money 
of  a  recusant  convict,  person 
outlawed,  &c.  shall  the  debtor 
be  revenged  of  his  creditor, 
and  wound  him  through  the 
sides  of  his  scrivener  ?"  Lord 
Nottingham's  MSS. 

<<  Stanhope  v.  Nott.  To  a 
bill  for  discovery  of  deeds, 
the  Defendant  pleaded,  that 
he  knew  nothing  of  them 
otherwise  than  as  counsel, 
and  that  he  had  them  not: 


Q3 
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Pabkhurst 

LOWTEN.I 


the  Court  heldi  that  it  was 
not  Bufficient  to  plead  that  he 
knew  nothiDg  but  as  counieU 
without  devesting  himself  of 
tb^Dif  and  discloaios  to  whom 
he  bad  delivered  them;  fori 
otherwise^  deeds  having  been 
played  into  the  hands  of  a 
oouBsel  might  be  suppressed) 


and  the  party  injured  left 
without  remedy;  the  plea, 
therefore,  was  overruled  per 
Lord  Chancellor,  to  stand  for 
an  answer ;  but  with  liberty 
to  except  as  to  when  and  tp 
whon^  he  had  delivered  the 
deeds.**    Mr.  Cbj:^s  MSS. 


1818. 

^^y^'  BINKS  V.  LORD  ROKEBY. 

of  an  estate,  C\^  *  reference  to  inquire,  whether  a  good  title  could 
told  as  tithe     VF  |j^  ^^^  ^^  ^^  ^^^^  ^f  ^jjr^^^  ^  hundred  and 

free,  cannot  be  .  . 

compKelled  to  forty  acres,  purchased  by  one  Carter  at  a  sale  under  a 
to'tithVoS'**  decree  (a) ;  by  his  report,  dated  th«  20th  of  December 
terms  of  com-  1815,  the  Master  certified,  that  a  good  title  could  be 
Sutan^^te  »ade^  except  that  the  particulars  of  sale  stated  about 
of  a  hundred    thirty-two  acres  of  the  estate  to  be  tithe  free,  whereas  no 

sufficient  evidence  had  been  produced  to  him  of  any  part 

thereof  being  tithe  firee. 


and  fortjr 
acres  being 
sold  under  a 
decree,  the 
pardculars 
stating  about 
thirty  two 
acres  to  be 


Sir  Samuel  Romilly  and  Mr.  Heald  now  moved,  that 
the  report  might  be  confirmed,  and  that  it  might  be  re- 
no  ^idenceof  ^""^  ^^  ^^  Master  to  certify  what  allowance  should  be 
exonption  made  in  respect  of  that  part  of  the  estate  described  as 
produced  on     tithe  free,  but  not  proved  to  be  so. 

the  reference 

of  the  title,  the  Master  was  directed  to  certify  the  proper  amount  of  compensation. 
^  A  purchaser  under  a  decree  for  sale  having  accepted,  and  (on  a  report  or  an  objec- 
tion to  the  title,  for  which  compensation  was  ordered,)  ratumed,  possession,  must  pay 
interest  on  the  purchase  money,  from  the  time  at  which  he  took,  or  at  which  a  title 
was  shown  under  which  he  might  haye  safely  taken,  possession,  and  is  entitled  to  an 
allowance  for  prior,  not  for  subsequent,  deterioration  of  the  estate. 


(a)  See  Binkt  y.  Lord  Eokedy,  S  Afadd.  2f  7. 


Mr. 


CA3¥S  IN  CHANCRftY,  ^ 

Mr.  Bell  apd  Mr.  Shadwellf  against  (^e  mptjpiu  \%\^ 

It  is  now  settled  by  the  decision  of  th|s  Couft^  in         %jgu 
Kef-  V.  Clobery  (a),  that  the  purchaser  of  an  estate  de-    _^  -^ 
scribed  as  tithe  free,  cannot  be  compelled  to  take  it  sub-  ' 

jecl  to  tithe  upon  t«rms  of  compensation.  There  is  4|o 
principle  by  which  compensation  oan  be  aaeertaiQadt 
the  party  purchased  an  exemption  firom  litigation.  la 
Forteblcfw  v.  Shirley^  much  discussed  befiire  your  Lords^ 
ship,  it  appeared  that  the  estate  was  subject  to  the  re? 
pairs  of  the  chancel  of  the  parish  church ;  the  parties 
agreed  to  accept  an  indemnity,  settled  by  an  arbttratorc 
but  the  Court  refused  to  allow  interest^  holding  the  purr 
chaser  justified  in  declining  to  take  possession  while  the 
title  was  in  dispute.  It  was  not  necessary  to  except  |e 
the  report,  the  blemish  being  apparent  on  the  face  of  it 

Sir  Samuel  Bomitty  in  rieply. 

The  reasoning  in  Ker  v.  Clobery  is  inapplicable  to  this 
case.  Can  the  purchaser,  acknowledging  that  he  pur- 
chased three-fourths  of  the  estate  subject  to  litigation^ 
insist  that  the  addition  of  less  than  one-fourth  not,  as  it 
is  described  to  be,  exempt  from  litigation,  entitles  htm 
to  renounce  the  whole  contract?  He  knew  that  the  fiur 
larger  part  of  the  estate  was  liable  to  tithe. 

The  Lord  Chancellor. 

Where  an  estate  sold  as  tithe  free  is  subject  to  tithei 
the  Court  will  not  compel  the  vendee  to  perform  die 
contract  on  terms  of  compensation;  but  here,  as  I 
understand^  the  estate  Qf  about  a  hundred  and  ioftji 
acres  was  described  as  subject  to  ti^he,  ei^c^t  tbiJty-tfO 
acres.     I  am  of  opinion  that  tlie  principle  which  pnn 

I 

{a)  Stated  Sugden's  Law  of  Vendort,  p.  951.,  where  tht  cases  aie 
coUected. 

Q4  tects 
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tects  the  vendee  in  the  former  cases,  is  not  applicable  to 
such  a  case,  (a) 

^^  This  Court  doth  order,  that  the  said  Master's  said 
report,  dated  the  20th  day  of  December  1815,  be  con- 
firmed, and  that  it  be  referred  back  to  the  said  Master 
to  inquire  and  certify  what  allowance  is  fit  and  proper 
to  be  made  to  Mr.  R.  Carter ,  the  purchaser  of  the  said 
estate,  in  respect  of  that  part  of  the  said  estate,  contain- 
ing about  thirty-two  acres  of  land,  stated  to  be  tithe  free, 
but  in  respect  of  which  the  said  Master,  by  his  said  re- 
port, certified,  that  no  sufiicient  evidence  had  been 
produced  before  him,  of  any  part  thereof  being  tithe 
firee ;  and  it  is  ordered,  that  it  be  referred  to  the  said 
Master  to  settle  the  conveyance  of  the  said  estate,  in 
case  the  parties  differ  about  the  same."  &c. 

Reg.  Lib.  A.  1817,  fol.  1070. 


Juhf  %S.  On  this  day  the  Plaintifis  moved  that  Carter  might 

on  or  before  the  10th  of  August  next  pay  into  the  bank 
6334/.  135.,  being  the  amount  of  the  purchase-money  of 
the  estate,  after  deducting  315/.  75.,  allowed  by  way  of 


On  the  sale  of 
an  estate  as 
tithe  free,  the 
ouestion  wh^^ 
tner  tithe  free 
is  not  a  ques- 
tion of  title. 


(a)  Smith  v.  Lloyd ^  July 
16.  18.  1818.  On  an  appli- 
cation for  a  reference  to  the 
Master  to  certify  whether  a 
good  title  could  be  made  to 
an  estate  sold,  and  whether 
it  was  subject  to  tithe,  the 
Lord  Chancellor  observed, 
that  whether  an  estate  is  free 
from,  or  subject  to,  tithe,  is  no 
question  of  title  ;  when  a  ven- 
dor, represents  that  he  has  a 


good  title,  and  that  the  estate  is 
tithe  free,  the  question  whether 
tithe  free  is  not  a  question  of 
title ;  but  a  question,  whether 
the  estate  held  by  a  good  title 
is  held  free  from  tithe :  if  the 
purchase  were  of  lands  and  of 
tithes,  then  the  matter  of  tithe 
would  be  matter  of  title  ;  btit 
in  a  purchase  of  lands  free 
from  jithe,  the  tithe  is  not 
matter  of  title,  but  of  fact. 

compensation 
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compensation  for  the  tithes  of  thirty-two  acres,  and  also        1818. 

1804/.  6s.y  the  amount  of  interest  from  the  Slst  Ncvem^     ^  '„  -  "- ' 

ber  1812  to  the  10th  o(  August  1818,  v. 

Ld*  Roobt* 

Sir  Samuel  RomiUy  and  Mr.  Heald,  for  the  motion, 
insisted  on  possession  taken  by  the  purchaser. 

Mr.  Hart  and  Mr.  Skadwell  opposed  the  motion,  on 
the  ground  that  the  purchaser  had  taken  possession  sub- 
ject to  inquiry  into  the  title,  and  had  abandoned  it 
on  the  Master's  report  that  the  whole  estate  was  liable 
to  tithe ;  and  they  claimed  a  deduction  for  deterioration 
of  the  estate  since  the  purchaser  quitted  possession. 

77ie  Lord  Chancellor. 

There  seems  little  reason  to  doubt  that  the  vendor 
will  eventually  obtain  both  a  compensation  for  a  sup- 
posed liability  of  part  of  this  estate  to  tithe,  and  also  the 
advantage  of  the  fact  that  it  is  not  liable.  I  mention 
that  for  the  sake  of  the  observation,  that  if  this  had  been 
a  case  in  which  the  greater  part  of  the  lands  sold  had 
been  subject  to  tithe,  I  should  not  have  followed  the 
doctrine  that  the  purchaser  of  an  estate  described  as 
exempt  from  tithe,  shall  be  compelled  to  take  it  sub- 
ject to  tithe;  but  here  only  a  small  part  was  de- 
scribed as  exempt;  and  the  fourth  condition  of  sale 
expressly  stipulates,  that  errors  in  description  shall  not 
vitiate  the  sale.  I  was,  therefore,  of  opinion,  that  the 
purchaser  must  accept  the  estate. 

With  regard  to  possession,  the  purchaser  was  not  to 
take  possession  till  he  had  paid  the  purchase-money,  and 
that  condition  of  payment  could  not  be  performed  unless, 
prior  to  the  time  appointed  for  giving  possession,  the 
vendor  could  show  a  title  under  which  the  purchaser 

would 
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would  be  safe  in  taking  possession  and  paying  bis  pur-» 
chase-nione3\  The  case  therefore  requires,  that  it  should 
be  ascertained  when  a  good  title  could  be  made;  for^ 
without  that,  the  purchaser  was  not  bound  to  take  pos- 
session. That  might  raise  another  question ;  whether, 
by  taking  possession  which  he' was  not  bound  to  takci  he 
waived  objections  to  the  contract.  If  he  ultimately  ob- 
tains a  title,  he  must  be  considered,  by  relation,  as  in 
possession,  under  that  title,  from  the  time  at  which  he 
took  possession,  and  from  that  time  must  be  understood 
to  say,  that  if  he  could  hereafter  have  a  title  made  to 
him,  he  was  to  be  considered  as  in  possession,  and 
must  receive  the  rents  and  profits,  and  account  for  in- 
terest on  the  purchase-money.  But  the  fact  of  possession 
must  be  investigated ;  and  it  is  for  those  who  sell,  under- 
taking that  the  purchaser  might  have  possession  at 
Candlemasy  to  show  that  they  were  in  a  condition  then 
to  give  possession.  In  that  case  he  must  pay  interest 
fbom  the  time  at  which  he  took  possession,  and  even  for 
the  time  during  which  he  returned  the  possession. 


The  purchaser  must  pay  into  Court  the  purchase- 
money,  and  the  Master  must  inquire  when  he  took  pos- 
session ;  or  if  he  did  not  take  possession,  when  it  ap- 
peared by  the  abstract  that  he  had  a  title,  in  respect  of 
which  he  might  take  possession ;  and  I  reserve  the  con- 
sideration of  interest  till  the  report.  Those  inquiries 
will  go  far  towards  determining  what  is  to  be  done  in 
respect  of  deterioration.  For,  as  to  deterioration  after 
he  took  possession,  or  after  there  was  a  title  under  which 
he  might  take  possession,  the  purchaser  cannot  have  an 
allowance  in  respect  of  that ;  but  for  deterioration  before 
he  took  possession,  or  before  there  was  a  title  under 
which  he  could  take  possession,  he  is  entitled  to  an  al- 
lowance. I  therefore  reserve  also  the  consideration  of  ^ 
lowance  for  deterioration  till  after  the  report. 

"His 
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**  His  Lordship  doth  order,  that  R.  Carter^  the  pur^        1818. 
chaser  of  the  premises  in  the  said  Master's  report  man*        n^^' 
tioned,  do,  on  or  before  the  2  8th  day  of  Augusi  next,  t. 

pay  the  sum  of  G334/.  13*/'  into  the  bank  in  the  name  of  ^^'  Rooit. 
the  accountant-general,  to  be  laid  out,  &c«;  and  it  k 
ordered,  that  it  be  referred  to  the  said  Master  to  inquire 
and  state  to  the  Court,  whether  the  said  iZ.  Carter  ever 
took  possession  of  the  estates  and  premises  so  purchased 
by  him,  and  if  he  did,  when  he  so  took  possession ;  and, 
in  case  the  said  Master  shall  find  that  he  did  not,  then  he 
is  to  inquire  and  state  to  the  Court,  when  he  might  have 
taken  such  possession,  it  appearing  that  a  good  title 
could  be  made.  And  his  Lordship  doth  reserve  the.con^  • 
sideration  as  to  the  question  of  interest  upon  the  said 
purchase-money,  and  also  as  to  any  sum  which  ought  or 
ought  not  to  be  allowed  in  respect  of  any  deterioration 
of  the  said  premises,  until  atter  the  said  Master  shall  have 
made  his  report ;  and,  upon  payment  of  the  said  sura  of 
6334/.  135.  into  the  bank  as  aforesaid,  it  is  ordered,  that 
the  said  22.  Carter  be  let  into  possession  .of  the  said  pur- 
chased premises,  in  case  it  shall  appear  he  is  not  already 
in  possession  thereof,  and  into  the  receipt  of  the  rents 
and  profits  thereof,  from  Midsummer-^ay  last ;  and  the 
said  bank-annuities,  hereinbefore  directed  to  be  purcha»* 
ed,  are  not  to  be  transferred  or  disposed  of  without  no- 
tice to  the  said  22.  Carter^  the  purchaser. 

Reg.  Lib.  A.  1817,  fol.  1668, 


1818. 
May  A, 

PROTHEROE  v.  FORMAN.  i8i9. 

May  29.  24. 

npHE  bill  stated,  that  the  Plaintiff,  Sir  Henry  Pro*  injunction  to 

•*•    theroe,  havinir  been  in  partnership  with  one  Robert  ^^y  ^^^'.„ 
'  ®  ^  ^  uon,  onabill 

JoneSy  in  a  colliery,  held  under  a  lease  for  twenty^ne  filed  after  a 

vfiflrs  J"«l«™«nt  at 
y^"  law,  refilled. 


F^KXAK. 
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1818.       years  from  1809,  carried  on  under  the  firm  of  the  Pen 

Peotheros    ^^°^  ^^^'  Company^  in  July  1812,  it  was  agreed  that  the 
o.  Plaintiff  should  be  no  longer  interested  therein,  and  that 

Janes  should  pay  to  him  an  annual  rent  of  400/. ;  and  in 
iLn^  1814,  the  Plaintiff  agreed  to  let  his  interest  in  the 
colliery,  during  the  remainder  of  the  term,  to  Jones  and 
Hapkin  Perkins^  for  a  like  rent ;  that  the  Plaintiff  had 
not  retained  any  interest  in  the  business  sincec72A^1812; 
and  in  March  or  April  1812,  the  Plaintiff,  having 
reason  to  think  that  Jones  had  accepted  bills  in  the 
name  of  the  partnership  for  his  own  use,  sent  to  Horn' 
fray^  Moggridge^  and  Co.,  the  bankers  employed  by  the 
partnership,  a  written  notice  not  to  discount  or  pay  any 
bills  or  drafts  of  Jones  on  account  of  the  Pen  Van  Coal 
Company;  that  in  October  1813,  the  partnership  of 
Homfray,  MoggridgCy  and  Co.  was  dissolved,  and  the 
Defendants,  who  were  partners  therein,  succeeded  to  the 
shares  of  the  retiring  partners. 

The  bill  farther  stated,  that  in  January  1815,  a  de« 
ttiand  was  made  by  the  Defendants  against  the  Plaintifi^ 
in  the  character  of  a  partner  in  the  Pen  Van  Coal  Com* 
pany^  for  the  payment  of  certain  bills  of  exchange 
alleged  to  have  been  drawn  or  indorsed  by  Jones  in 
the  name  of  the  Pen  Van  Coal  Company^  in  Jime^  Jtdy^ 
and  August^  1814;  and  in  March  following,  the  Defend- 
ants brought  an  action  against  the  Plaintiff  and  the 
partners  in  the  Pen  Van  Coal  Company^  and  obtained 
judgment. 

The  bill,  alleging  that  the  bills  were  not  drawn  or 
indorsed  for  any  purposes  relating  to  the  Company,  but 
for  the  private  advantage  of  Jones j  and  that  the  Defend- 
ants, when  they  discounted  the  bills,  knew  that  they 
were  not  for  the  use  of  the  Company,  and  that  the 
Plaintiff  was  no  longer  a  partner,  charged,  that  by  a 

letter 
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letter  in  the  custody  of  the  Defendants,  of  the  28d        1818. 

March  1812,  which  reached  the  hands  of  WiUiam  Fo-    J,    ~-  "^ 

Prothssos 

thergiUj  who  then  was,  and  still  continued,  the  chief  «. 

derk  of  Hamfray^  Moggridge^  and  Co.  and  of  the  De-  ^oMUAif^. 
fendants,  the  Plaintiff  gave  notice  to  Homfrayj  Mog" 
gridgCf  and  Co.  that  he  would  not  be  responsible  for  any 
bills  drawn  or  accepted  by  Jones  in  the  name  of  the  Pen 
Van  Coal  Company;  and  that  the  Plaintiff,  though  resi- 
dent within  four  miles  of  the  town  of  Newport,  where 
the  business  of  the  Defendants  is  carried  on,  never  re- 
ceived any  intimation  of  the  bills  till  March  1815,  Jones 
having  become  bankrupt  in  October  1814. 

The  bill  prayed  an  injunction  against  issuing  execu- 
tion upon  the  judgment  obtained,  or  commencing  or 
prosecuting  any  action  or  other  proceedings  at  law 
against  the  Plaintiff  upon  the  judgment,  or  upon  any  of 
the  bills  drawn  or  indorsed  by  Jones  in  the  name  of  the 
Pen  Van  Coal  Company^  and  that  they  might  be  decreed 
to  deliver  up  the  biUs  to  the  Plaintiff,  or  otherwise  to 
indemnify  him  against  all  actions  and  demands  upon 
them. 

The  answer  stated,  that  the  Defendant,  Formany  was 
not  a  partner  in  the  former  firm  of  Homfray,  Moggridge^ 
and  Co. ;  denied  knowledge  or  belief  that  the  Plaintiff 
had  retired  from  the  Pen  Van  Coal  Company  in  Jidy 
1814 ;  stated,  that  a  demand  of  the  amount  of  the  bills 
from  the  Plaintiff  was  made  in  November  and  December 
1815,  and  an  action  commenced  by  the  Defendants  in 
March  1816;  denied  knowledge  or  belief  in  themselves 
or  IV.  FothergiU  that  the  bills  were  drawn  or  indorsed 
for  any  purposes  unconnected  with  the  Coal  Company ; 
the  Defendants  having  been  informed  by  Jones,  and  be- 
lieving that  they  were  drawn  for  the  purposes  of  the 

Company, 
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1818.        Company,  and  that  all  the  money  advanced  on  them  was 
ftidfflEiibB     ^PP'^ed  for  those  purposes. 


The  answei*  also  denied,  that,  at  thd  tiiiie  of  discount- 
ing thd  bills,  the  Defendants  had  notice  that  the  Plain- 
titf  had  retired  from  the  partnership ;  admitted  letters 
received  by  William  Pothergill  frotn  the  flatntlff  iti 
April  1812,  requesting  that  Fimfrdy^  MoggridgCy  and 
Co.  woiild  neither  pay  nor  discount  any  bills  on  account 
of  the  Pen  Van  Coat  Company^  without  previous  advice 
to  him ;  biit  stated,  that  the  ^Defendants  were  first  in- 
formed of  such  letters  in  January  or  Pehruary  1815 ; 
and  that  about  Christmas  1812,  Jones  assured  William 
Pothergilly  that  he  had  remonstrated  with  the  Plaintiff 
on  the  subject  of  the  notice,  and  had  satisfied  him  that 
the  Pen  Van  Coat  Company  could  not  go  on  without 
disdountd,  and  that  the  Plaintiff  had  authorised  him  to 
comtnunicate  that  to  William  FoihergilL 

Hie  Plaintiff  liow  showed  cause  against  dissolving  the 
Injunction  which  had  been  obtained  fot*  want  of  answer. 

The  Solicitor^General  and  Mr.  Wilbraham^  in  support 
of  the  injunction. 

On  the  merits,  the  Defendants  are  not  entitled  to  re* 
cover  from  the  Plaintiff  the  amount  of  bills  of  exchange 
accepted  in  the  partnership  name,  by  a  person  with  whom 
he  had  ceased  to  be  a  partner,  and  after  express  notice 
to  the  Defendants,  that  the  Plaintiff  would  not  be  respon- 
sible for  such  bills.    Lord  Galloway  v.  Mathew.  {a) 

The  judgment  at  law  was  recovered  by  default ;  the 
action  having  been  commenced  in  March  1815,  the 
judgment  was  signed  in  the  same  month.     However  re- 

(a)  10  East^  264. 

luctant 


CASE^  I^  CHANCEkY. 

Inctaht  a  court  of  equity  may  be  to  intei'fere  aft^r  A  vef- 
dict,  yet,  where  the  justice  of  the  case  is  dear,  and  the 
merits  have  not  been  examined  at  law,  nor  submitted  to 
the  opinion  of  a  jury,  relief  will  dot  be  denied.  On  that 
point,  the  dicta  of  Sir  Joseph  Jekyll^  in  the  Countess  of 
Gainsborough  v.  Gifford  (a),  are  express. 

Sir  Samuel  Romilty  and  Mr.  Tteslov^f  against  ih6  mo- 
tion. 

Where  a  party  has  no  defence  to  an  action  on  a  bill 
of  exchange,  except  from  circumstances  in  the  know- 
ledge of  the  Plaintiff  at  law,  thid  Court  will  not  ehter- 
tilin  a  bill  foY  dlscOTefy  after  judgment  In  Manning  v« 
Mataer^  in  which  Lord  Eldon  and  6ir  Samuel  Romilkf 
were  counsel,  (precisely  analogous  to  the  present  case,} 
the  Plaintiff  ill  e(}uity  alleged,  that  cireumslailces  in  the 
knowlege  of  the  Defendant  in  equity  would  have  afforded 
k  defetio^ ;  but  Lbi-d  ThttrUm  dedded  that  there  hating 
been  judgment  at  law,  this  Court  would  not  interfere! 
If  the  judgment  in  this  case  were  by  default,  of  which  no 
CTidence  is  (li-odliced,  it  woiild  still  be  most  misehidVOus, 
and  eontrafy'to  the  prattit^  tbfyertftit  the  Defehdftftt  td 
obtain  atl  ejtiiminatibn  bh  Ittterrdgatbfieii  in  this  Odtirt* 

It  is,  at  least,  ektretnely  doubtful  whether  at  law  tt 
partner  can  protect  himself,  as  this  Plaintiff  scicks^ 
against  liability  oh  the  securities  in  the  partnership  natn^. 

The  LoliD  Chancellor. 

This  is  a  case  of  great  importance  to  the  practice  of 
the  Court.  It  is  stated  that  here  is  an  accidental  and 
unfortunate  judgment  by  default ;  but  that  judgment  Was 
suffered  by  default  is  shown  in  such  a  way  that  I  cannot 
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(a)  2  P.  W.  424, 


take 
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take  much  notice  of  it.  No  circumstances  are  confessed 
in  the  answer,  or  in  any  way  established,  from  which  it 
can  be  collected  that  the  judgment  was  not  deliberate. 
If  a  Defendant  has  a  good  legal  defence,  but  the  matter 
has  not  been  tried  at  law,  it  becomes  a  very  serious 
question,  whether  a  party,  who,  being  competent,  does 
not  choose  to  defend  himself  at  law,  can  come  into  equity, 
and  change  the  jurisdiction.  Consider  the  effect  of  that : 
he  might  not  have  succeeded  in  his  defence  at  law ;  but^ 
by  coming  into  equity,  he  secures  so  much  additional 
time. 


The  case  of  the  Countess  of  Gainsborough  v.  Giffbrd(a) 
proves  nothing,  except  from  the  dicta  of  Sir  Joseph  JekyU; 
because  the  party  who  brought  the  action  for  the  price 
of  the  shares,  not  having  deducted  from  the  sum  which 
the  Countess  was  to  pay,  the  money  for  which  he  had 
sold  them,  it  was  clear  that  she  was  intitled  to  be  relieved 
from  so  much  of  the  amount  which  he  had  recovered  at 
law. 


Sir  Joseph  JehyU  says,  —  <^  I  agree  the  Court  ought  to 
be  very  tender  how  they  help  any  Defendant  after  a  trial 
at  law,  in  a  matter  where  such  Defendant  had  an  oppor- 
tunity to  defend  himself.  But  still  such  cases  there  are^ 
in  which  equity  will  relieve  after  a  verdict,  in  a  matter 
where  the  Defendant  at  law  might  properly  have  de- 
fended himself:  as,  if  the  Plaintiff  at  law  recovers  a  debt 
against  the  Defendant,  and  the  Defendant  afterwards 
finds  a  receipt,  under  the  Plaintiff's  own  hand,  for  the  very 
money  in  question.  Here  the  Plaintiff  recovered  a  ver- 
dict against  conscience,  and  though  the  receipt  were  in  the 
Defendant's  own  custody,  yet  he  not  being  then  apprised 
of  it,  seems  entitled  to  the  aid  of  equity,  it  being  against 
conscience  that  the  Plaintiff  should  be  twice  paid  the 

(a)  2P   W.  434. 

same 
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same  debt ;  so  if  the  Plaintiff's  own  book  appeared  to 
be  crossed,  and  the  money  paid  before  the  action 
brought."  {a) 

Sir  Joseph  Jekyll  here  takes,  as  a  circumstance^  that 
the  Defendant  at  law  was  not  apprised  that  he  had  such 
a  receipt  in  his  custody ;  even  if  given  to  himself  he 
might  not  be  apprised  that  it  was  in  his  custody,  but  he 
must  have  known  that  it  had  been  given ;  and  then  the 
question  would  have  been,  whether  he  should  not  have 
filed  a  bill  praying  an  injunction  till  discovery,  and  then 
have  gone  to  law?  That  would  have  been  so,  unless  the 
Defendant  at  law  was  not  himself  the  person  who  paid 
the  money,  but  represented  some  one  by  whom  it  was 
paid ;  in  which  case  the  fact  would  not  be  in  his  own 
knowledge,  {b) 


1818. 


I  have  some  recollection,  and  may  find  a  not^  of 
Manning  v.  Mestaer»  Lord  Tkurlaa>  was  very  te-* 
nacious  of  the  doctrine,  that  a  party  who  had  an  oppor- 
tunity of  trial  at  law,  and  would  not  avail  himself  of  it, 
could  not  come  here.  If  the  Court  would  allow  that  in 
any  case,  at  least  the  case  should  be  extremely  dear. 
Where  a  question  depends  on  p^>ers  the  existence  of 
which  the  Defendant  at  law  knew,  and  by  which  he 
might  have  explained  the  fact,  that  perhaps  is  not  so 
dear  a  case,  that  the  Court  will  interfere. 


(a)  s  P.  W.  4S5. 


(b) "  Heibotough  v.  Adlard, 
February  24.  26  Car.  2. 
167).  The  PlainUff exhibited 
a  bill  to  be  relieved  against  a 
verdict  and  judgment  at  law, 
obtained  against  him  upon  a 

Vol,  IL 


plea  of  fCungg  exor*  which 
was  dismissed,  because  this 
plea  must  needs  be  contrary 
to  his  own  knowledges- 
Lord  Natti/tgham'%  MSS. 
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The  case  having  been  agaio  mentioned^  the  Lord 
Chancellor  intimated  that  he  remained  of  opinion  that 
the  question  was  legal ;  that  the  Plaintiff  had  shown 
no  title  to  relief  in  equity,  and  that  he  could  not  have 
spffpeeded  at  law. 


J%84. 


The  Lord  Chancellor. 

I  have  read  the  papers  agaiuf  and  my  depid^  opiQioi^ 
i^  that  the  injunction  must  be  dissolved. 
IqjuDCtion  dissolved,  (a) 

Reg.  Lib.  B.  181S,  fol.  H64. 


Injonction  to 
ttayezecu- 
tioOy  or  tale 
under  execu- 
tion ;  when 
granted. 


(«)  Set  Smmibattv.  Vkoru^ 
Bunbm  175.  Hanhey  v.  Ver^ 
non^  2  Cox^  12.  Chennel  v. 
Churchman,  3  Bro.  C.  C.  16  n. 
WiOud  V,  ^LUey,  Forr.  9*. 
Kerumgton  v.  WkUt,  8  Prioiy 
169L  WUtmore  v.  Tkorwiim, 
$  Pricey  2Sl.  Field  v.  Beau- 
mont, ante,  vol.  1.  2(H-  "  In 
Rowe  V.  Woody  Michaelmas 
1816,  the  Lord  Chancellor 
said,  In  general  an  ii^anction 
is  never  granted  tm  stay  exe- 
cutioBt  except  i^  want  «f 
appearance  or  answer;  the 
parties  ought  to  have  applied 
SOoner>  and  it  would  be  ex- 
tremely mischievous  to  grant 
the  writ  in  favour  of  persons 
who  have  lain  by  so  long. 
An  ii^unction  is  not  granted 
to  stay  the  sheriff  irom  cell- 
ing property  taken  unAer  an 
execBtion,  imkss  it  had  b<»^ 


previously  f^t^oned  agpiinst 
the  Defendant  to  stay  ev^ 
cution ;  and  the  sheriff  thus 
enjoined  must  sell  under  sub- 
sequent executions,  unless 
the  I^aiatiff  will  isdemiify 
him.  In  a  special  cissey  an 
inunction  to  stay  execution 
has  been  obtained  on  affida- 
vity  as  where  a  warrant  of  at- 
torney had  been  obtained  by 
fraud. 

Mr.  BM  meptiouf d  a  case 
ef  Moo^m  v.  Watkett,  in 
which  a  warrant  of  attorney 
having  been  fraudulently  ob- 
tained, execution  was  stayed 
by  injunction."  From  Mr. 
Merivale'%  Notes;  and  see 
%  Maddock,  Principles  and 
Practice  of  Chancery,  13). 
132.  Lord  Coufteneyy.  God" 
echaUy  9  Ves.  473.  Anned^ 
V.  Bopkes,  3  Mer.  22S.  n. 


C4SK3  W  CJfA^fJ,^5Y.  ^4 


BROWN  p.  FETRE.  ^  „ 

Tff?  J^ilf  staM.  ft^t  }jy  »  Iggge  of  Jbg  l^t  of  f^  AlMMefor 
-*  1768,  Lad^  SfQurh>^  ^mj^  tg  C-  f^^h  fr^'  ISSw?^' 
executors,  &c.,  an  estate  in  the  county  of  Lancastej'j  for  li?esy  haying 
ninety-nine  years,  if  John  Aspinql  of  Daryoefi^  thep  aged  P"*f^  **** 
sixty  years^  WiUiam  Aspinal  of  Blackburn,   i\ien   aged  during  a  diik 
eightecn  years,  and  John  Aspinal  otSalenbfpy,  then  aged  ^^^!5S1- 
My  y^ars^  of  any  of  thepi,  should  so  long  Ijy^  subject  qve  vie,  who 
tp  a  yearly  rent  of  1/. ;  that  the  tprm  becamp  vestfd^^  pn  „„„,-  y^^^^ 

the  3d  of  Norvfsmbcr  1784,  in  Henry  Brfftpru  and,  ajfter  «h««nt6rom 

'•  •  ,.■>..•>'•.'  j?^  the  f^aln 

his  death,  in  March  1S15,  in  the  Plaintiffs:  the  rever-  was ali?e.'and 

sion,  subject  to  the  term,  being  vested  in  George  Petre^  S.  h°*°!L    * 

the  DefendagX ;  th^t  John  Aspinal  of  f)arwe^  4^  in  vanced  rent 

1785,   and  John  Aspinal  of  SaUmhi^^  l^    1782,  ^nd  J^^^*^ 

William  Aspinal  was,  a^  the  Spring  assies  for  tne  county  bill  by  the 

o^fjOjicaster,  in  \  787j  convict^  of  stealinfl%  and  sentenced  ^^^  those" 

to  transportation  for  fourteen  years,  ap4  V^s  accordingly  payments,  a 

:  ..  A.     XT      c    \.JL  w>>  AUA  •     '  iJ       commissbnto 

transported  to  ^1?^^^  South  Wale^  and  had  ever  since  been   examine  wit- 

re^^dent  ip  tliat  colony  j  that  in  1795,  «/•  Harper,  recei-  J**"®*  to 

vcr  of  the  rents  of  the  l^te  Lord  Petre,  in  whom  the  ^e-  ceHui  que  vie 

version  of  the  premises  was  thep  vef>{ed,  represepted  to  ^J^d^^"* 

Hermj  Brown  that,  i)y  the  s^tute  19  par.  2.  c.  6.  Lord  plaintiff  pay- 

Prfr^  was  entitled  to  the  possession  of  the  estate^  JViUiam  ^  tnemt 

Aspinal  not  having  been  in  England  (qv  many  yipars,  and   ^^  accmiiy 

'  *'  .  "  ■    .    I  -  \-  f    r  m  "■  i^    "     ,       Daynients  oi 

that  Brawn  would  be  disppsj^essed,  unlejss  he 'agreed  to  theadvanc^ 

pay  tp  Lord  Petre  twenty  guineas  a^year  ;  tljaf  Brffgpn^  jhlS\i^^  ^ 

being  ignorant  of  the  law,  and  not  having  any  .evidence  customed  to 

that  WiUiam  Aspinal  was  then  living,  paid  tWjBnty  gui-  P*^* 

neas  a-year  for  the  premises,  during  about  ten  ye^rs, 

when  Harper  insisted  that  he  should  pay  forty  gulij^eaa 

a-year;  and  Brown,  not  being  able  to'prpve  the  life  of 

William  Aspinal,  paid  one  half  year's  rent  at  that  rate ; 

but  finding  then  that  WiUiam  Aspinal  yas  aiiye,  i^fiised 

to  make  any  further  payments  :  that  it  appei^red  by  the 

B  2  '  regbter 
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.1818.  register  kept  at  the  office  of  the  Secretary  of  State,  that, 
at  the  last  muster,  made  in  August  1806,  William  Aspi^ 
nal  was  living  in  Nea>  South  JValeSj  as  a  free  British  set- 
tler, and,  from  the  statement  of  persons  arrived  from  that 
place,  that  he  continued  living  in  IdOS. 

The  bill  then  stated  correspondence  between  the  soli- 
citors of  the  parties,  containing  various  proposals  for  as- 
certaining the  sum  to  be  paid  by  Brawny  on  account  of 
rent  of  the  premises,  since  Michaelmas  1805,  (the  De- 
fendant claiming  AOL  per  annum,  to  1810,  and,  from  that 
time,  79/*  105.  per  annum,)  but  without  effecting  any  con- 
clusive arrangement 

« 

The  bill,  alleging  the  death  oi  Henry  Brawn,  in  1815, 
that  the  Plaintifis  were  his  administrators  with  the  will 
'  annexed,  and  that  it  appeared,  by  a  certificate  of  persons 
resident  in  New  South  Wales,  dated  the  13th  of  March 
1816,  that  William  Aspinal  was  then  alive,  prayed  an 
account  of  the  sums  of  money  which  the  Defendant,  or 
any  person  by  his  order,  &c.  had  received  from  Henry 
Bromt,  on  account  of  rents  of  the  premises  by  virtue  of 
the  lease,  and  that  he  might  be  decreed  to  pay  what 
should  appear  due,  and  that  the  Plaintifis  might  be  de- 
clared entitled  to  remain  in  quiet  and  peaceable  posses- 
sion of  the  premises,  at  the  rent  specified  in  the  lease^  for 
the  residue  of  the  term,  if  William  Aspinal  should  so  long 
live,  and  that  the  Plaintifis  might  have  a  commission  or 
commissions  for  the  examination  of  witnesses  in  New 
South  Wales,  and  elsewhere,  beyond  the  seas,  to  prove, 
that  the  William  Aspinal  who  was  living  in  New  South 
Wales  is  still  living,  and  that  he  is  the  William  Aspinal 
named  in  the  le^/se. 

The  Defendant,  by  his  answer,  insisted,  that  there  was 
no  r^ular  authenticated  document  to  pl*ove^  that  the 

WiUiam 
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♦ 

William  Aspinal  living  in  New  South  Wales  is  the  nomi- 
nee in  the  lease;  and  that  under  the  statute  19  Car.  2. 
c.  6.  he  was  entitled  to  the  possession  of  the  premises^ 
and  claimed  the  like  benefit  at  the  hearing  of  the  causci 
as  if  he  had  pleaded  the  statute  in  bar. 

Sir  Samuel  Romilly  and  Mr.  Dcnodemell  having,  on  a 
former  day,  in  behalf  of  the  Plaintiff,  moved  for  a  com- 
mission to  examine  witnesses,  on  affidavits  of  the  identity 
of  the  nominee  in  the  lease,  and  William  Aspinal  resi- 
dent in  New  South  Wales,  the  Lord  Chancellor  now  gave 
judgment 

The  Lord  Chancellor. 

On  this  application,  the  question  is,  whether  a  commis- 
sion should  be  issued  forthe  examination  of  witnesses  to  as- 
certain, whether  a  person  who  was  some  years  ago  trans- 
ported to  New  South  Wales,  and  lately  living  there^  is  still 
alive,  and  if  the  commission  should  be  issued,  on  what 
terms?  That  a  commission  must  be  issued,  it  is  impossible 
to  doubt  The  statute  (a)  declares,  that  if  persons  for 
whose  lives  estates  have  been  granted,  shall  remain  be- 
yond the  seas,  or  elsewhere  absent  themselves  in  this 
realm,  by  the  space  of  seven  years  together,  and  no  su& 
ficient  proof  be  made  of  their  lives,  in  any  action  com- 
menced for  recovery  of  such  tenements  by  the  lessors  or 
reversioners,  they  shall  be  accounted  dead,  and  the 
judge  shall  direct  the  jury  to  give  their  verdict  accor- 
dingly. It  seems  to  me,  that  both  at  law  and  in  equity, 
where  it  is  necessary  to  produce  sufficient  proof,  that  the 
cestui  que  vie  is  alive,  the  party  would  be  entitled  to  ob- 
tain that  proof  by  the  means  open  to  every  other  De- 
fendant, and  in  course  by  a  commission  for  the  exa- 
mination of  witnesses.  The  statute  also  provides  (ft),  that 

(a)  19  Car.  s.  c.  6.  t.  s.  '  (6)  Sect  4. 5. 

RS  if 


if  cnere  is  an  eviction  of  llie  tenement  By  virtue  of  llie 
act,  and  it  afterwards  appears  in  proof,  that  the  cestui 
^  vie  was  living  ai  the  time  of  the  eviction,  the  persons 
^titt^d  to  tiid  Estate,  ^fiile  his  life  subsists,  may,  ()y  the 
means  prescribed,  re(3over  tiie  promts  of  the  land  during 
their  dispossession;  and  that,  whether  theaction  is  brought 
diiHug  the  life  SPtfi^  M^i  qtte  vU,  bt'  a^i^i*  iiis  c^e&th. 

Hill  ck&b  pf^^ifih  tlib  ^eeuliarity  that,  at  &  particular 
p^¥i6d,  ^Wi  t&i  ^a^ti^  Biflei^^d  dh  \U  fdct,  Whether 
MpMl^Bk  \mi^  B^  d^&d-,  tH'ey  bkhie  to  aii  ^^'eebienl  by 
wliich  the  rent  was  raised  from  twenty  shillings  to  t^n- 
ty  guineas,  and,  at  a  subsequent  period^  from  twenty 
guineas  to  42/.  If  the  cestui  ^ti  ^  IS  itiv^  m  justice, 
the  estate  ought  to  have  been  held  at  the  fent  r^ertdd ; 
but  a  di^cui^  ia  recovering  the  afnount  {^iid  b^ond 
that  rent  will  be  created  h^  the  dispute  whether  he  wm 
living ;  and  it  seems  fair  that  the  PlaintifFshouId  continue 
to  pay  the  %2Lper  annum  (not  7^L  lOs.)  which  he  has 
b^n  accustomed  to  pagr,  without  pr^udice  to  the  ques- 
tion, whether  he  diould  not  be  relieved  against  so  much 
of  the  payment  as  is  additional  to  the  rent  reserved*  On 
that  point  the  question  will  t)e^*  whether  it  can  be  riecdver- 
ed  as  paid  by  mistake;  it  may  be  represented  to  have 
been  paid  by  agreement,  under  a  doubt  whether  the  ces* 
tui  que  vie  was  alivQ  or  dead. 

^^  His  Lordship  doth  order,  that  the  Plaintiffs  be  at 
liberty  to  sue  out  a  commission  for  the  examination  of 
witnesses  in  New  South  Wales^  to  prove  whether  WilUam 
Aspinal^  named  in  the  indenture  in  the  pleadings  of  this 
cause  mentioned,  is  still  living  or  dead,  and,  if  dead, 
when  he  died ;  and  the  Defendants  arc,  in  six  days  tfftei* 
notice  ihereoff  to  join  and  strike  commissioners'  names 
with  the  Plaintiffs'  clerk  in  Court,  or,  in  default  thereof, 
the  Plaintiflfk  IH-«  Id  M  at  liberty  id  tak%  out  m^h  com- 
mission 
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mission  directed  to  their  own  commissioners;  and  it  is        l&ls. 

ordered,  that  the  PlaintiflFs  do  pay  the  sum  of  262/.  iO^.,      ^  ^^^^ 

being  the  amount  of  the  rents  of  the  premises  in  ques-        _  if* 

tibn,  at  the  rate  of  21/.  per  qnnum^  from  Michaelmas 

day  180S  to  Lady  day  18l8,  into  the  bank,  with  til^ 

privity  of  the  accountant-general,  &c. ;  and  it  is  ordere^i 

that  the  said  Plaintifls  do  continue  to  pay  the  said  rei^t 

of  21/.  per  annum  from  time  to  time  into  the  bank,  &c.; 

and  tl  is  ordered,  that  the  Plaintifis  do  give  security  to 

be  approved,  &c.  for  the  payment  of  the  farther  siim  bt 

2it  per  ahnunii  in  case  the  said  Wttliam  Asjnnal  provfe 

to  he  dead,  froifi  the  time  he  so  died  ;  bul  this  is  to  bfe 

Without  pfgudice.** 

R^g.  Lib.  A.  1817,  fdi.  2tSS.  (d)  • 

(A)  Wtb    JikimdtH    ▼.    ExtMy    Jbhn  St.  A§Ayn,  9  0>x,  S7S.   Ek 
6  Ann.  c.   18.     Ex  parte  Sir    Deakini  4  Barn.  ^  Ald^  455. 


CARWICK  V.  YOUNG.  ^^J'f • 

26,  28. 

rTiHE  Defendant  moved  that  the  repTication  filed  ih  A  reference  to 
■*•  this  cause  mi^ht  bfe  withdrawn,  ^lid  thfe  bill  disiflisi-  ^^  mwtw  to 

®  .        ,       ,  inquire  whe- 

ed  with  costs  for  want  of  prosecution,  and  that  the  Pl&Ifi^  ther  pro- 
tiff's,  oiP  the  Dfefcndant*8  clerk  in  Court,  mi^t  p^  the  {jj^^t^fif 
costs.     The  affidavit  in  support  of  the  motldn  iStated,  equity  are  for 
that  the  Defendant's  clerk  in  Court  having  informed  his  ter,  stayi  all  * 
solicitor  that  no  feplication  was  filed  on  the  7th  of  Afiry,  projceediM, 
an  order  of  the  Vice-Chancellor  was  obtatheB,  dWiss-  special  order 
ing  the  bill  for  want  of  prosecution ;    that  from  the  ^^^  ^^ 
refusal  of  the  Defendant's  clerk  in  Court  to  procure  the  give  orwitb- 
usual  six  clerks'  certificate,  on  the  ground  that  no  notice  p^oc^^tc^ 
had  been  given  to  the  Flairitiff  6f  the  Dcf^dant's  In-  cording  to  the 
teution  to  move  to  dismiss,  the  order  could  not  be  of  each  case. 

R  4  drawn 
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drawn  up ;  and  that,  on  the  9th  of  Mmf^  a  repliqation 
was  filed. 

At  the  same  time,  the  Plaintiff  had  given  notice  of  a 
motion  for  leave  to  withdraw  the  replication  and  ameiad 
the  bill,  not  requiring  any  farther  answer,  and  under- 
taking to  file  the  replication  again  forthwith.  The 
affidavit  in  support  of  that  motion  stated,  that  the  bill 
was  filed  to  compel  specific  performance  of  an  agree- 
ment;  that  the  Defendant  refiising  to  pay  rent,  and  the 
Plaintiff  having  proceeded  to  recover  it  at  law,  an  in- 
quiry befi>re  the  Master  was  directed,  whether  the 
Plaintiff's  proceedings  at  law  and  in  equity  were  for  the 
same  matter,  and  the  Master  reporting  in  the  negative^ 
hb  report  was  confirmed ;  that  a  second  reference  to  the 
Master  for  the  same  purpose  had  been  since  obtained  by 
the  Defendant,  but  the  order  had  not  been  drawn  up ; 
and  specified  the  intended  amendment. 

Sir  Samuel  BomtUy  and  Mr.  fVitigJteldj  in  support  of 
the  Defendant's  motion,  insisted  that  the  Defendant  was 
endtled  to  move  to  dismiss  the  bill  without  giving 
notice,  and  that  the  replication  filed  after  the  order  was 
pronounced,  though  before  it  had  been  drawn  up,  was 
too  late.  The  Attomey-General  v.  Finch  (a).  In  no  in- 
stance has  a  Plaintiff  been  permitted  to  withdraw,  for 
the  purpose  of  amendment,  a  replication  filed  to  prevent 
the  dismissal  of  the  bill. 

Mr.  Healdf  against  the  Defendant's,  and  in  support  of 
the  Plaintiff's,  motion. 

The  case  cited  is  not  applicable  to  the  present  ques- 
tion ;  the  reference  to  the  Master  to  inquire  whether 

(«}  1  Vei.  4r  Bern,  S68.  See  Reynoldt  y.  ^eUon^  S  MatL  60«Xor>* 
ivff  v«  Ixfrimcr^  1  Jac.  4"  Waik,  884, 

the 
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the  proceedings  at  law  and  in  this  Court  are  for  the 
same  matter,  suspends  all  proceedings  till  the  report. 
In  Moudey  v.  Basnett^  stated  in  a  note  to  Boyd  v. 
Heinzelman  (a),  the  order  expressly  reserved  to  the 
Plaintiff  liberty  to  proceed  pending  the  reference; 
and  in  Mills  v.  Fry  (&),  your  Lordship  states,  that 
without  such  reservation  all  proceedings  are  stayed. 
The  Defendant  having  thus  prevented  the  Plaintiff 
from  proceeding  either  at  law  or  in  equity,  clandestinely 
instructs  counsel  to  move  the  dismission  of  the  bill  for 
want  of  prosecution.  The  replication  ought  not  to  have 
been  filed ;  it  was  unnecessary  as  well  as  irr^ular. 
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Sir  Samuel  BomUbf^  in  reply. 

The  Defendants,  in  Aprils  gave  notice  of  a  motion  for 
a  reference  to  the  Master  to  approve  a  lease ;  a  suffi- 
cient proof  that  they  did  not  consider  proceedings  stay- 
ed. It  has  been  understood,  that  the  order  stays  the 
proceedings  at  law,  but  not  in  equity. 

Tlie  Lord  Chancellor. 

It  would  not  be  difficult,  in  the  particular  circum- 
stances of  this  case,  to  dispose  of  it ;  but  it  is  important 
to  settle  the  practice  of  the  Court,  and  for  that  purpose 
I  wish  the  register  to  make  inquiry,  and  certify  the 
result. 

The  opinion  which  I  expressed  in  Mills  v.  JPry,  (which 
seems  scarcely  supported  by  Mousley  v.  Basnettj)  pro- 
ceeded not  only  on  the  communication  of  the  register, 
but  on  the  consideration  of  a  difficulty  that  has  often 
occurred  to  me,  and  which  induces  me  to  doubt  whether 
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there  is  any  general  rule  on  the  subject.     Suppose  ah 
action  brought  on  the  Northern  Circuit  iii  Michaelmai 
^^0  term,  and  a  bill  filed  in  the  same  term,  and  the  common 

order  for  a  reference,  alleging  that  the  PlaitititF  prbcee<!s 
ibr  the  same  matter  at  law  and  in  equity ;  in  such  a 
case,   i   do  not  think  it  wholesohie  that  proceedings 
should  be  stayed ;  because,  in  all  probability,  the  report 
oi  tlie  Master  would  be  obtained  long  before  any  thing 
eSectiiai  could  be  done  at  law ;  but  if  ttie  Master  reports 
that  the  proceedings  were  for  the  same  matter,  aiid  die 
JPIauitift*  a^erwird  cbiises  to  proceed  in  equity,  the  Court 
would  dir^t  biiii  to  pay  the  costs  of  the  proceediiigs  at 
law.     Suppose  an  action  to  be  tried  between  Easter  and 
Trinity  term,  and  a  bill  iftled  when  ifie  parties  were 
going  to  trial;  unless  the  Mlist^'s  report  cotdd  be  ob- 
tdhed  Within  the  first  four  days  of  the  next  term^  blefore 
the  question  was  decidied,  executioh  might  be  t^ken^  Tlie 
terms  of  thie  ord^  in  Motui^  v*  Beunettj  idloir  the 
Plaintiff  to  proceed  at  law  without  toy  restraint  I  if  the 
order  is  so  drawn,  regard  being  had  to  the  period  at 
which  the  action  was  commenced  and  th€  bill  filid^  %e- 
cution  might  issue  before  the  question  could  be  decided. 
1  doubt,  therefore,  whether  there  is  a  general  rule ;  but 
if  the  register,  on  examination,  finds,  that  it  has  been 
the  constant  course  to  stay  the  proceedings  at  law  and 
hot  ill  equity,  that  established  .practice  \^ould  be  more 
satisfactory  than  any  opinion  of  my  own. 

Mr.  PkdlJU     The  mischief  suggested  arises  l^om  the 
delay  bf  the  party  in  hot  filing  the  bill  sooner. 

The  Lord  Chancellor. 

If  the  party  is  early  in  one  Court  and  late  in  the 

other,  all  the  inconvenience  is  that  df  ttliich  he  is  the 

author. 

I 
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1  atidiB  by  the  aiilhofity  of  the  AUbrney-Generai  y.  1818. 
Finchy  but  it  is  not  applicable  to  this  case,  which  depends 
on  its  circumstances.  I  think  it  not  necessary  to  obtain 
the  six  clerks'  certificate  before  the  motion  to  dismiss.  I  ^o'^i'o* 
am  satisfied  that^  by  the  pr&ctic*e  bF  the  Court,  it  is 
edough  lo  ^rbdiice  ilie  c^ertifibaie  on  ajiplying  to  have 
tne  order  drawn  up.  The  clerk  in  Court  should  not 
Bare  refused  to  procure  the  c^ttificatf^  but  it  would  M 
impossible  for  the  Court  to  siififer  the  Plaintiff  U8  takd 
advantage  of  a  slip  in  the  conduct  of  an  officer  of 
the  Court.  Whatever  may  be  the  certificate  of  the  re- 
gister, this  case  must  be  decided  on  its  circumstances, 
and  with  reference  to  the  fact,  that  the  matter  was  in  a 
situation  in  whicfa  it  was  very  difficott  for  any  one  to 
know  how  to  deal  with  it. 


The  Lord  CShancellor. 

On  a  search  in  the  register's  bffice,  the  rdsuit  of  wfaidi  liitf  K. 
has  been  communicate  to  ihe^  title  genend  riile  afipears 
to  be,  that  the  Plaintiff  is  not  at  libertjr,  after  an  order 
for  electidnj  to  proceed  either  at  law  or  in  equity;  but  the 
Courts  in  the  particular  circumstances  of  each  case)  will 
give  liberty  to  proceed,  as  those  particular  circnmstances 
rclquire ;  and  aecordingly,  in  some  6f  this  orders^  th«  part3f 
has  been  allowed  to  proceed^  in  others^  he  has  been  di^ 
rected  to  give  judgment,  with  an  express  restraint  agairik 
taking  out  execution.  There  is  no  case  in  which  th« 
Court  would  not  modify  the  rule  according  to  circum- 
stances. 


Th^  Lord  Chancellor  iiitimated,  that,  under  the  cik*-  Majf  ss. 
cumstahces  of  the  case,  considering  the  difficulty  iA  th^ 
proceedings  at  law  and  in  equity,  the  cause  ought  to  b^ 
f^i^stated ;  and  that  without  express  permission  to  pro- 
ceed. 
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ceed,  which,  in  special  circumstances,  the  Court  would 
give,  the  order  to  elect  stays  proceedings  at  law.  (a) 


(a)  See  Mills  v.  Fry,  19  Vet, 
S77.  Coop,  107.  Anon.  2  Madd, 
596.  Browne  v.  Poynter,  5 
Madd.  S4.  Coupland  v.  J7ra- 
dbcA:,  5  Madd.  14.  Hogue  ?. 
Ci<r/tf,  1  Joe.  4*  ^o/^.  449.  In 
Barker  v.  Dumaretque,  2  Atk. 
\  19    Barnard.  Rep.  in  CAa.  277. 


Lord  Hardwicke  **  gave  the 
Plaintiff  leave  to  make  a  special 
election,  viz.  to  proceed  at  law 
to  recover  judgment  with  a  stay 
of  execution,  and  likewise  to 
proceed  in  this  court  for  a  dis- 
covery and  an  account  of  assets." 


Rolls. 

June  15. 

16.17. 

Spedfic  per- 
formance of  a 
written  agree- 
ment refused, 
on  parol  evi- 
dence that 
one  term  of 
the  actual 
agreementwas 
omitted. 


GARRARD  v.  GRINLING. 

^T^HE  bill  stated  written  articles  of  agreement,  dated 
^  the  24th  of  November  1807,  by  which  the  Defendant 
agreed  to  let  to  the  Plaintiff  a  dwelling-house,  malt- 
house,  and  twenty-five  acres  of  land,  for  twenty-one 
years,  from  the  11th  of  October  preceding,  at  an  annual 
rent  of  88/. ;  and  the  Plaintiff  agreed  to  pay  the  property- 
tax  during  the  term,  to  provide  straw  for  thatching  the 
buildings,  to  keep  the  gates,  stiles,  barns,  and  bridges, 
in  repair,  (the  Defendant  finding  rough  wood  for  that 
purpose,  and  repairing  the  buildings),  and  to  take  all  the 
live  and  dead  stock,  which  the  Defendant  should  think  fit 
to  leave,  at  a  fair  valuation  by  two  impartial  persons,  and 
all  the  barley  at  the  price  at  which  the  Defendant  bought 
it,  and  to  keep  the  malt  mill  in  repair,  the  stone  ex- 
cepted. 


The  bill  filed  on  the  22d  of  November^  1809,  prayed 
the  specific  performance  of  the  agreement,  and  compen- 
sation for  the  time  which  had  elapsed  since  the  lease 
ought  to  have  been  granted* 

The 
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The  answer  of  the  Defendant  stated,  that  the  written 
agreement  did  not  contain  all  the  terms  upon  which  the 
lease  was  to  be  granted ;  the  Defendant  having  stipulated 
that  five  hundred  coombs  of  malt  should  be  made  yearly 
during  the  term  by  the  Plaintiff,  and  that  the  lease  should 
contain  a  covenant  on  the  part  of  the  Plaintiff,  not  to 
assign  the  premises  without  the  consent  of  the  Defendant, 
and  proper  covenants  for  farming  the  lands  :  that  the 
Plaintiff  prepared  the  agreement  stated  in  the  bill,  and 
brought  it  to  the  Defendant  for  his  signature,  who,  having 
attempted  to  read  it,  but  not  being  able  to  make  it  out, 
observed  to  the  Plaintiff  and  his  brother  John  Garrard^ 
who  was  then  present,  that  he  supposed  he  should  find  it 
right ;  to  which  the  Plaintiff  and  his  brother  replied,  that 
it  certainly  was :  and  the  Defendant,  not  supposing  that 
the  agreement  was  prepared  in  any  manner  different 
from  the  terms  stipulated,  and  confiding  in  the  assur- 
ances of  the  Plaintiff  and  his  brother,  that  he  would 
find  it  right,  was  induced  to  sign  it,  without  having 
read,  or  shown  it  to  any  person,  on  his  behalf;  but  that 
the  Defendant  would  not  have  executed  any  agreement 
for  letting  the  premises,  if  he  had  not  understood  that 
proper  covenants,  to  the  effect  stated  in  the  answer,  were 
to  be  introduced  into  the  lease. 


1818. 


Gaerard 
Gbinumo. 


John  Garrard^  the  brother  of  the  Plaintiff,  deposed, 
that  on  the  23d  of  November,  1807,  the  Defendant  pro- 
posed to  let  the  premises  to  the  Plaintiff^  at  a  rent  of 
86/.,  and,  on  the  terms  specified  in  the  written  agreement, 
as  to  taking  the  stock  and  repairs,  the  Plaintiff  undertak- 
ing to  make  annually  seven  hundred  coombs  of  malt; 
that  the  Plaintiff  and  the  witness  agreed  to  those  terms, 
except  as^  to  the  quantity  of  malt  to  be  made,  in  lieu  of 
which  it  was  proposed  by  the  Plaintiff  to  undertake  to 
make  annually  five  hundred  coombs  only,  to  which  the 
Defendant  assented;  and  also  except  as  to  the  rent  of  867., 


in 
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imAfAAXD 


in  lieu  of  which  the  Plaintiff  proposed  to  pay  84/.  only, 
which  the  Defendant  refused  to  accept ;  that,  on  lite  fol- 
lowing day,  the  Plaintiff  having  resolved  to  accept  the 
proposal,  with  the  alteration  of  the  quantity  of  raalt,  from 
seven  hundred  to  five  hundred  coombs  the  wittiess  re- 
duced the  proposal  to  writing,  in  the  form  of  an  agree- 
ment ;  and,  on  the  same  day,  went  with  the  Plaintiff  to 
the  house  of  the  Defendant,  for  the  purpose  of  complet- 
ing  the  same,  when  the  Defendant  required  SSLper  dttn 
num  rent,  instead  of  86/. :  that  the  Plaintiff  expressed 
himself  willing  to  give  SGL^  and  the  witness  informed  the 
Dlsfendant  that  he  had  prepared  an  agreement  according 
to  the  terms  mentioned  the  evening  before ;  and,  in  the 
expectation  that  the  Defendant  would  accept  86/.,  inter- 
lined the  word  six  afler  the  word  eighty^  and  then  deli- 
vered the  agreement  to  the  Defendant  for  his  perusals 
who  accordingly  read  the  same  over  from  the  beginning 
to  the  reservation  of  the  rent,  to  which  he  objected,  and 
wrote  the  word  eight  over  the  word  six ;  that  the  witness 
remonstrated  with  him  for  so  doings  but  the  Defendant 
positively  refused  to  make  any  further  alteration  in  the 
rent,  and  continued  to  read  the  agreement  for  two  or 
three  lines  further,  when  he  gave  it  to  the  witness,  and 
requested  him  to  read  it ;  that  the  witness  read  the  whole 
agreement  from  the  beginning  to  the  end,  distinctly  and 
aloud,  in  the  presence  of  the  Plaintiff  and  Defendant,  and 
of  Sophia  Philpoty  the  Defendant's  ihousekeeper;  upon 
which  the  Defendant  expressed  himself  perfectly  satis- 
fied, and  the  agreement  was  signed  by  both  parties,  the 
Defendant  observing  to  the  Plaintiff,  that  if  any  thing 
had  been  omitted  respecting  covenants,  or  any  thing 
which  they  had  talked  over  the  day  before,  he  supposed 
it  would  be  agreeable  to  them  to  have  it  inserted  in  the 
lease,  to  which  the  Plaintiff  und  the  witness  assented, 
saying,  that  they  did  not  desire  to  have  the  lands  with- 
out proper  covenants ;  and  the  Defendant  proposing  that 

the 
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the  agreement  should  be  left  in  the  hands  of  th^  witness, 
on  behalf  of  both  parties,  he  immediately  took  posses- 
sion of  it. 

Sophia  Philpot  deposed,  that  the  last  witness  read,  9k 
part  of  the  agreement,  a  clause  requiring  five  boodrad 
coombs  of  malt,  to  be  made  annually  on  the  pvemiiM ; 
and  that,  in  the  conversation  preceding  the  sigiiatnre  of 
the  agreement,  it  was  stipulated  that  the  PiaiiitiiFfbovId 
not  assign  the  lease  without  the  consent  of  Um  De- 
fendant. 

Mr.  Hart  and  Mr.  Boupellj  for  tlio  Plaintiff. 

The  written  agreement,  which  it  appears  was  read  to 
the  Defendant,  and  in  which  he  introduced  an  addition 
to  the  rent,  is  the  actual  contract,  and  supersedes  all 
previous  proposals.  There  is  no  evidence  that  the 
written  agreement  varies  from  the  intention  of  the  par- 
ties; the  covenant  against  assignment  never  formed  a 
term  of  the  contract ;  and  the  covenant  to  use  the  mah- 
bouse  is  included,  without  express  stipulation,  as  an 
usual  covenant,  according  to  the  custom  of  the  country. 


Gaumau> 

GaiJilLING. 


Mr.  Bellf  Mr.  Wetherell^  and  Mr.  PepySj  for  the  De- 
fendant. 

The  bill,  seeking  the  specific  performance  of  an  agree- 
ment different  from  that  which  the  parties  intended, 
must  be  dismissed.  The  Marquess  Towns/tend  v.  Slan^ 
groom  (fl),  Woollam  v.  Hearn  (i),  Higginson  v.  Clowes 
{c)  A  covenant  for  making  a  certain  quantity  of  malt, 
is  not  within  the  principles  established  in  Cfiwch  v. 
Brown  (d)f  a  usual  covenant 

(a)  6  Fes.  328.  Vet.  519.      Kttinedy  v.  Lee^  Z 

\h)  7  Vet,  311.  Af«-.44i. 

(c)  15  Vet.  516.  1  K«.4-  Bea.  {d)  15  Ke*.  258. 
524.,  and  see  Clarke  y.  Grants  14. 

7)k 
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The  Master  of  the  Rolls. 

On  reading  the  pleadings  and  the  evidence^  I  am  of 
opinion  that  the  Plainti£P  has  not  established  a  case 
for  the  specific  performance  which  he  prays.  It 
is  incumbent  on  the  Plaintiff,  in  such  a  suit,  to  satisfy 
the  Court  that  he  is  entitled  to  specific  performance  of 
the. very  agreement  stated  in  the  bill;  insisting  on  a 
written  contract,  the  question  must  be,  is  that  written 
contract  conformable  to  the  actual  contract?  It  is  cer- 
tainly competent  to  the  Defendant  to  show,  that  by 
firaud,  or  mistake,  or  otherwise,  the  written  contract  and 
the  actual  contract  difier ;  and  it  is  established  by  the 
evidence  on  the  part  of  the  Plaintifi^,  that  such  is  the 
fact  in  this  case. 


Without  imputing  firaud  to  the  Plaintifl^  it  appears 
that  by  some  inadvertence,  this  written  contract  has  not 
included  the  terms  on  which  the  parties  had  agreed.  It 
was  a  part  of  the  agreement  on  the  23d  of  November^ 
that  the  Plaintifi^,  if  he  took  the  malt-house,  should 
make  annually  five  hundred  coombs  of  malt ;  a  fact  not 
disputed  on  the  part  of  the  Plaintifi^  but  proved  by  his 
brother.  On  the  24th  of  Novembery  the  parties  having 
previously  adjusted  all  points  except  the  amount  of  rent, 
the  Plaintiff  is  willing  to  accede  to  the  Defendant's 
terms  in  that  article,  and  a  written  contract  is  prepared 
by  the  Plaintiff.  That  contract,  detailing  in  particular 
many  of  the  terms  that  are  to  constitute  the  covenants 
to  be  contained  in  the  lease,  specifying  payment  of  the 
property  tax,  repairs,  and  a  valuation  of  the  stock,  yet 
wholly  omits  that  which  appears  to  have  been  the  sub- 
ject of  discussion  at  the  moment  of  drawing  it,  the  five 
hundi*ed  coombs  of  malt. 

It  is  insisted,  that  the   omission  is   immaterial,  be- 
cause the  agreement  contemplated  a  future  lease,  which 

would 
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would  include  all  proper  covenantsy  and  that  it  is  neither 
necessary  nor  usual  in  executory  contracts,  to  enumerate 
all  the  covenants  to  be  inserted  in  a  lease.  If  the  cove- 
nant relative  to  five  hundred  coombs  of  malt  falls  within 

• 

the  description  of  a  usual  covenant,  it  required  no  spe- 
cification, but  was  incidental  to  the  contract,  and  impli- 
citly included  in  it  But  can  such  a  covenant  be  so  de- 
scribed ?  It  is  not  necessary  to  inquire  particularly  into 
the  nature  of  usual  covenants;  the  parties  cannot  ingraft 
on  a  contract  specifying  covenants  in  a  future  lease^  any 
covenant  which  is  not  of  that  description.  The  written 
contract,  if  to  be  specifically  executed,  is  the  guide  to 
the  Master  in  approving  a  lease  conformable  to  it;  and 
this  contract  would  clearly  not  authorise  the  insertion  of 
a  covenant  for  malting  five  hundred  coombs;  not  an 
usual,  but  a  peculiar,  covenant,  imposing  a  specific  ob- 
ligation on  a  party  who  without  it  would  take  the  pre* 
mises,  unfettered  by  restriction  in  the  use  of  them. 
The  written  agreement  was  brought  by  the  Plaintiff  for 
signature,  not  after  a  considerable  interval,  when  he 
might  have  forgotten  the  previous  stipulations,  but  at 
the  instant;  and  while  it  specifies  a  number  of  covenants 
nsual  and  proper,  which  it  was  not  necessary  to  specify, 
totally  omits  those  which  had  at  that  moment  been  tht 
sutgect  of  discussion. 


1818. 


Gaara&d 

V. 

GftDfLura. 


Without  adverdng  to  the  question,  whether  the  agife^ 
ment  was  so  read  to  the  Defendant  as  to  inform  him 
that  the  covenant  with  r^ard  to  malt  was  not  included, 
it  is  clear  that  the  Defendant  signed  it  under  a  repre- 
sentation, that  if  any  of  the  terms  of  the  real  contract 
were  omitted,  they  should  be  inserted  in  the  lease,  llie 
Defendant  seems  afterwards  to  have  objected  to  the 
transaction,  and  on  the  question,  whether  the  lease 
ought  to  contain  a  covenant  against  assigning  without 
the  assent  of  the  landlord,  the  witnesses  differ.    It  does 

Vol.  IL  S  not 
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1818.       not  appear  that  a  new  contract  was  eter  concluded  bi^ 
'-.■^  *^        tween  the  parties;  the  bill  seeks  performance  of  the 
V.  written  contract;  and  the  single  question  is,  whether,  as 

Gbinlino.  ^g  pleadings  are  framed,  and  with  a  bill  insisting  on  the 
written  as  the  actual  agreement,  the  Court  can  dedree  per- 
formance of  a  contract,  which  it  is  clear  on  all  hands  Is 
not  the  true^  and  compel  the  Defendant  to  execute  A 
lease  not  providing  tbe  cautions  which  he  Imposed  on  the 
Hdntiflf? 

Without  adverting  to  collateral  matter,  the  probable 
motives  of  each  party,  it  is  enough  to  say,  that  on  a  bill 
for  specific  performance^  when  it  is  certain  that  the 
written  is  not  the  actual  contract,  when  the  Court  must 
decree  performance,  if  at  all,  with  supplemental  varia- 
tions, establishing  an  agreement,  the  terms  of  which  are 
some  in  writings  some  parol,  after  a  great  lapse  of  time, 
and  with  compensation  for  the  period  expired,  while  the 
doubt  depended,  in  such  a  case^  the  Plaintiff  cannot  be 
declared  entitled  to  relief. 

The  bill  must  be  dismissed,  but  without  costs.  lYie 
real  subject  of  dispute  was  the  restraint  of  assignment, 
and  on  that  part  of  the  case  I  am  not  perfectly  satisfied. 
I  shall  follow  the  example  of  the  late  Master  of  the 
Rolls  in  Woottam  v.  Hertie*  (a) 

Bill  dismissed  without  costs. 

Reg.  Lib,  A.  1817,  fol.  SOT*. 

(a)  7  Fr#.Sll« 
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SMYTHE  V,  SMYTHE.  ^   „^ 

May  28. 

npHE  supplemental  bill  in  this  cause  {a\  filed  on  the  A  tenant  for 

•■-    15thof4pn7  1818,  stated,  that  since  the  Defen-  £pSment 

dant  put  in  his  answer  to  the  original  bill,  he  had  of  waste,  not 

marked  for  cutting  a  large  quantity  of  timberlike  trees,  from  felling 

unfit  to  be  cut  as  timber,  or  In  a  due  course  of  cuttinc: ;  trees  fit  for  the 

°  purposes  of 

and  prayed,  that  the  Defiendant  might  be  restrained  from  timber, 

felliug  or  cutting  any  timber  or  other  trees  on  the  anTnot^s'llch^' 

eilfttes  in  question,  unfit  to  be  cut  or  felled  in  a  ^ue  <»  would  be 

eoorse  of  cutting  or  felling,  or  not  come  to  maturity  and  course  oAius- 

fit  to  be  cut  as  timber.  band-like 


The  answer  of  die  Defeudant  doiied  that  he  had  mark* 
ed  any  trees  which  were  unfit  to  be  cut  as  timber,  or  in 
due  course  of  cutting. 

On  this  day^  the  Plaintiff  moved  for  an  injunction  to 
vestmin  the  Defendant  from  cutting  any  timber  or  odier 
trees  or  saplings  sta/iding  on  the  lands  mentioned  in  the 
pleadings,  that  are  unfit  to  be  cut  or  felled  in  a  due  and 
ftir  course  tX,  husbandry. 

The  affidavits  in  support  of  the  motion  (filed  befone 
the  answer  to  the  supplemental  bill)  stated,  that  the 
Defeudaot  had  marked  for  cutting  every  tree,  however 
youngs  that  could  be  sold ;  that  if  some  of  the  oak  trees 
marked  should  be  cut,  great  waste  would  be  committed, 
and  irreparable  loss  ensue,  and  the  saplings  left  would 
perish.  According  to  the  affidavits  in  reply,  a  very  small 
ppoporlAQB  of  the  oak  trees  marked  to  be  felled  mea- 
sttsed  less  than  nine  cubical  feet,  and  no  injury  would 
ensue  to  the  saplings  or  trees  left,  by  felling  those 
marked. 

(a)  Reported  anie*  vol.  i.  p.  ^S'i^ 

S  2  .      The 


management 
of  the  estate. 
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1818.  The  Saliciiar^General,  and  Mr.  Roscy  in  support  of  the 

motion^  cited  the  Marquess  of  Dcnmshire  v.  Ijudy  Sanr- 
dj/s  (a),  and  Lord  Tanmorth  v.  Lord  Ferrers.  (J) 

■ 

Sir  S<mud  lUmiUy^  Mr.  Bettf  and  Mr.  IkwdesftoeU, 
against  the  motion. 

2%e  LoBD  Chancsixoil 

A  tenant  for  lif^  without  impeachment  of  waste^  is 
clearly  not  compellable  to  cut  timber,  in  such  way^  as  a 
tenant  in  fee  would  think  most  advantageous,  but  is  en« 
titled  to  cut  down  any  thing  that  is  timber.  This  mo- 
tion requires  an  affidavit,  pledging  the  deponent,  that  the 
trees  about  to  be  cut  are  not  fit  for  timber.  It  is  settled, 
that  a  tree,  wnich  a  tenant  in  fee^  acting  in  a  husband- 
like manner,  would  not  cut,  may  be  cut  by  a  tenant  for 
life^  unimpeachable  of  waste,  provided  that  it  is  fit  for  the 
purpose  of  timber.  A  tenant  for  life,  unimpeachable  of 
wastes  might  cut  down  all  these  trees,  without  question, 
at  law ;  and  to  subject  him,  in  this  Court,  to  the  rules 
which  a  tenant  in  fee  might  observe,  for  the  purpose  of 
husband-like  cultivation,  would  deprive  him  of  almost  all 
his  legal  rights.  If  the  trees  are  so  far  advanced  as  to 
become  timber,  the  tenant  may  cut  them  down,  though 
they  are  in  a  state  to  thrive^  and  though  cutting  them 
down  would  injure  the  saplings.  It  is  not  sufficient  to 
states  that  this  is  thriving  wood ;  it  must  be  thriving  wood 
not  fit  for  the  purposes  of  timber,  I  cannot  determine 
whether  a  tree^  measuring  less  than  nine  cubic  feet,  is, 
or  is  not,  fit  for  purposes  of  timber.  If  the  Plaintiff  files 
an  affidavit,  stating,  that  trees  measuring  less  than  nine 
cubic  feet  are  not  fit  for  purposes  of  timber,  that  must 
be  met  In  the  cases  referred  to^  the  injunction  restrained 

(a)  6  Va*  107.  (b)  e  Vei,  419. 

the 
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the  tenant  for  life  from  cutting  treei  unfit  to  be  cut  oi       1818. 
timber. 

Injunction  refused,  (a) 

(a)  On    the    equitable    rule  layne  v.  Dummer^  S  Dick.  600.  1 

which  restrains  a  tenant  for  life  Bro.  C.  C.  166.,  5  Bro.  C.  C.S49. 

without  impeachment  of  waste  Sirathmorey.  Bowei,2  Bro,  C.  C 

from  feDing  timber-trees  unfit  to  68.,  S  Dick.  675.   l  Car.  865. 

be  felled    as    timber,  see  Lord  MarqueJu  of  DounMre  y.  Lady 

OuOeman  v.   Lord  Craioen^  SS  SandyM,  6  Vet.  107.    Lord  TVim- 

rim.  Ab.  5ft3,  2  Eq.  Co,  Ah.  758.  worth  v.  Lord  Fcrrm^  6  Yet. 

OMen  ▼.  Obrien,  Amb.  107.  Per-  41V. 
rci  T.  iVrro^,  5  J(^.  9^.  Chamber' 


WILLIAMS  V.  WILUAM&  Jme  la 

nnHE  bilhstated,  that,  previously  to  November  1817»  the  A  ooedi  mas- 
**    Plaintiffi  and  the  Defendant  were  concerned  as  hJXitfeof^ 
partners  in  coaches  running  from  Reading  to  London^  thebuiineflsto 
and  back ;  that  by  articles  of  agreement,  dated  the  4th  withimmider- 
of  November  1817,  the  Defendant  agreed  to  sell  to  one  taking  not  to 
of  the  PlaintiS  his  share  in  the  business,  with  a  condi-  in  any  coach 

tion,  that  he  should  not  at  any  time  after  November,  be  ^""^  ^°* 
,  .  ,  M,  to  London^ 

m  any  manner  concerned  in  any  coach  running  from  or  prejudicial 
Beading  to  London,  or  from  Ixmdon  to  Reading,  or  in  JS^  hj^^ld 
any  other  coach  that  might  in  any  manner  injure  the  sold,  an  in- 
business  then  carried  on  by  the  Plaintiffi ;  that  the  De-  ^^SS°,^ 
fendant  had  lately  b^un  to  run  a  coach  from  Pang*  itrauung  him 
bourne,  about  six  miles  beyond  Reading,  to  London,  and  a  coach  Sm 
from  London  to  Pangboume,  passing  through  Reading,  ^'  ^^J^  **• 
and  running  thoughout  the  same  road  as  the  coach  of 
the  Plaintifisi  to  the  great  injury  of  their  business.    The 

S3  biU 
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bill  prayed  a  specific  performance  of  the  agreement^  aD4 

an  injunction. 

The  allegations  of  the  bill  behig  verified  by  affidavit, 
Sir  Samuel  Bomilljf  moved  for  an  injunction. 


"  His  Lordship  doth  order,  that  an  injunction  be 
awarded  to  restrain  the  Defendant,  his  servants  wd 
agents,  from  running  any  coach  or  coaches  from  Zjmdon 
to  Reading,  and  back  again  from  Beading  to  London^  as 
in  the  PlaintiiT's  bill  mentioned,  until  answer  and  fa- 
ther order." 

Reg.  Lib.  B.  1817,  foL  10S5.  (a) 


(a)  It  has  been  long  settled, 
that  covenants  restraining  the 
exercise  of  a  trade 'in  a  partku' 
lar  place,  as  contradistinguished 
from  covenants  in  general  re- 
straint of  trade,  are  valid,  Miichel 
V.  Reynolds,  (^hich  collects  the 
earlier  authorities)  1  P.  W.  181. 
10  Mod.  a?.  85.  130.  Fort,  S9a. 
Chesman  v.  Mainly,  Fort,  297. 
2  Sir.  739.  2  Lord  jRaip)i.  1456. 
1  JSro.  P.  C.  Ed.  YomL  234. 
Calmer  v.  Clark,  7  Mod,  230.  un- 
der the  name  of  Clerhe  v.  Comer, 
Lee  Rep.  Temp.  Hardwicke,  53. 
Davis  v.  Masony  5  T.  R,  118. 
Sinin  v.  Gui/y  4  East,  190.  Gale 
v.  Reed,s  Eatt,60»,  and  a  Court 
of  Equity  will  compel  the  spe- 
ci£c   performance,    and  enjoin 


against  the  violation,  of  such 
covenants,  Harrison  v.  Gardner^ 
2  Madd.  198.  WiUiams  v.  WU- 
Uams,  supra.  Shackle  v.  Baker, 
14  Ves,  468.  CruUwell  v.  Lye, 
17  Ves,  335,  See  Hardy  ▼. 
MiLHiH,  4  ^ro.  C,  C.  419.  n. 
1  Cox,  26.  Barrett  y,  Blagrave, 
5  Ves,  SS5,  $  Ve:  104.  J^aikNi 
y.  FarloiVy  1  Mer.  459.  But  the 
mere  sale  of  the  good  will  of  a 
tmde,  imposes  no  obligation  on 
the  vendor  to  forbear  the  exer^ii^ 
of  the  same  trade.  ShqeUe  v- 
Baker,  Crvttwell  v.  Lye,  Kennedy 
V.  Lee,  5  Mer,  441.,  nor  it  seems 
will  Courts  of  Equity  execute  a 
contract  for  the  sale  of  good  will. 
Baxter  v.  ConoUy,  1  Jac,  4" 
Walk.  576. 


C^$S8  1)1  CfU?ICIRV- 


T 


JOB  V.  BARKER.  ^     ,, 

June  SO. 

HE  Plaintiffs  having  amended  their  bill  after  an-  After  a  refer- 

swer,  took  exceptions  to  the  answer  to  the  amen^i^  mastfrof  ex? 

bilL  to  which  the  Defendant  submitted,  Mid  put  in  a  ceptioM  fo  m 

'na  •  aniwcf ,  Mi  our 

fiuther  answer,  and,  on  the  30th  of  Mry,  the  Plain-  dcrferlMVt 

tift  obtained  a  reference  to  the  Master  to  look  into  tiie  ^yyy°* 

Plaintifik'  amended  bill,  and  die  Defendant's  answer^  and  fpmimtf  wi rfn- 

fiurther  answer,  and  the  exceptions  taken  to  the  former  e^doptmti 

imswer,  and  certifV  whether  the  answers  were  sufficient  amend 

In  the  points  excepted  to.    The  Master  was  attended  on  ^||^ 

the  exceptions,  but  before  he  had  made  his  report,  the  hefiwa-diaips 

nainttfis,  on  the  8d  of  Jufte,  obtained  an  order,  alleging  allcgntioatlMife 

that  the  Master  had  allowed  one  or  more  of  the  ex-  v^'JSJJlJI^j 

ceptions,  to  amend  the  bill,  and  that  the  Defendant  soneofdw 

might  answer  the  exceptions  so  allowed  by  the  Master,  !iS}|l2S|* 

and  the  amendments  at  the  same  time.    The  Defend-  witkii 
ant  now  moved  to  discharge  diat  order  fos  irregularity. 

Mr.  ShadweUy  for  the  motion. 

The  order  obtaiaed  was  against  all  practice ;  the  pe« 
tition,  that  the  Defendant  may  answer  the  amendments 
and  exceptions  at  the  same  time^  ought  to  states  that  the 
Master  has  made  his  report,  and  certified  the  answer  to 
be  insufficient. 

Order  discharged  with  costs. 

R^.  {.ib.  A.  1817,  fpl*  l^^Qr 


S4 


856  CASES  IN  CHANCERY, 

J818, 

Jme  2«.  24,  POSTLETHWAITE  t^.  BLYTHR 

Esw^Mbeing  TTI  STATES  in  Jamaica  having  been  conveyed  to 
vnong  other     "^  trustees,  in  trust,  iiUer  alia^  to  raise  money  for  the 

purposes,  to      payment  of  a  debt  due  to  the  Plaintiff,  the  bill  in  this 

secure  a  cmt    ^  ^  ^r»     i    • 

of  compara-      cause  was  filed  to  compel  payment     By  their  answer^ 

amounT^e  ^^  Defendants  the  trustees  disputed  the  amount  of  the 
Court  will  not  Plaintiff'  claim,  and  having  paid  into  Court  a  sum  of 

tflav^atf%^  ^fc  v^^^_ 

lease  upon       S661/.  2s.  id^  they  moved  before  the  Vice  Chancellor, 

payment  uito    that  upon  payment  into  Court  of  the  fiurther  sum  if 

court  of  the  r       r  j 

larMit  sum  to  40842i  ll5.  (amountmg  with  the  former  sum  to  SSBSL 

^f^  *^?  135.  8A,  the  utmost  extent  of  the  debt  claimed)  the 
debt  can  m  '  ' 

probability  Plaintiff  might  release  the  estates.  The  Vice  Chancellor 
inramtomctf  ^lade  the  order,  on  payment  into  Court  of  an  additional 
being  entitled   sum  for  securing  the  Plaintiffs'  costs,  la) 

toretainthe 
seoiri^till 

ged^isdii.      On  this  day,  the  Plaintiff  moved  to  discharge  the  Vice 

Chancellor's  order, 

Mr.  BeU  and  Mr.  Healdf  for  the  motion. 

An  incumbrancer  cannot  be  compelled  to  release  the 
estate  before  he  has  actually  received  his  debt  In  no 
instance  has  the  Court  directed  a  creditor  who  contract* 
e4  for  real  security,  to  accept  the  security  of  stock. 

The  Solicitor^General  and  Mr,  Maddock,  against  the 
Xnotion* 

The  amount  due  to  the  Plaintiff  can  be  'ascertained 
only  upon  taking  a  long  account ;  the  Defendants  are 
ready  to  make  any  further  payment  into  Court  necessary 
as  a  provision  against  the  depreciation  of  stock,  and  for* 
lep^rin^  the  largest  sum  to  which  the  Plaintiff  can  by 

(«}  PottlethtpaUc  v,  SfyOt,  5  Madd.  242. 

possibility 
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possibility  be  entitled ;  but  the  Court  will  not  sanction 
the  injustice  of  confining  estates  worth  70)000/.,  pending 
the  investigation  of  a  claim  which  cannot  es^ceed  a  tent^ 
part  of  that  suin. 


1818. 


The  Lord  Chancellor. 

This  order  supposes  the  possibility,  that  the  fiind 
paid  into  Court  may  be  deficient  to  satisfy  the  mortgageet 
and  then  requires  him  to  accept  for  that  deficiency  the 
personal  security  of  the  trustees ;  is  it  not  too  clear  for 
argument,  that  such  an  order  is  wrong  in  principle  ? 

The  rules  of  the  Court  with  regard  to  mortgagees 
have  been  strongly  impressed  on  my  mind  by  the  con^- 
duct  of  two  distinguished  practitioners.  Mr.  LUyd  con- 
stantly protested,  that  he  never  would,  on  the  part  of  a 
mortgagee,  consent  to  a  sale ;  and  the  late  Mr.  Mad' 
doeksy  who  was  himself  a  mortgagee  for  20,000/.  on  a 
Welsh  estate,  refiised  his  concurrence  in  a  sale,  to  the 
great  dissatis&ction  of  Lord  Thurlaw*  They  both 
maintained,  one  on  behalf  of  his  client,  the  other  of 
himself,  that  the  mortgagee  was  entitled,  before  he  re- 
linquished the  estate,  to  have  the  money,  not  in  the 
hands  of  the  accountant-general,  but  in  his  own.  It 
was  not  till  a  late  period  that  it  was  contended  that  a 
mortgagor  was  bound  to  show  his  mortgage-deeds  to  a 
person  contracting  for  the  purchase  of  the  estate,  (a) 
The  mortgagor  is  entitled  to  say  to  the  intended  pur« 
chaser,  that  if  he  choose  to  take  his  chance  of  title,  he  may, 
on  payment  of  the  mortgage-money,  have  a  conveyance. 
The  general  doctrine  of  the  Court  is,  that  if  the  party 
claiming  to  redeem  will  take  the  mortgagee's  word  for 
the  sum  due,  and  will  pay  it,  the  mortgagee  must  con- 
vey ;  but  when  the  mortgagee  states  a  certain  sum  to  be 

(a)  See  Anon^  Mot*  246. 

duc^ 
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due,  the  Cbu^t  will  npt  order  l^im  to  re-conycy  pn  pay- 
ment of  that  sum  ipto  Court ;  placing  hiqi  in  this  sit9- 
^tion,  that  if  that  sum  is  more  than  sufficient  to  satisfy 
his  demand,  he  shall  not  have  the  surplu?^  if  not 
sufficient,  he  shall  have  only  personal  security  for  the 
difference. 

ThJ9  cas(^  f^ems  to  me  within  tb^  general  pripciples; 
bM(  I  will  ^^miw  the  p^perft 


June  24* 


I  take  it  to  be  contrary  to  the  whole  course  of  pro- 
ee^ing  ia  this  Court,  to  compel  a  creditor  ta  part  with 
his  security  till  he  has  received  his  money.  Nothing 
but  qonsent  can  authorise  me  to  take  the  estate  from  the 
Plaintiff  before  payment. 

Order  difi9har|j[^. 


June  22.  BOWDEN  V.  HODGE. 

diMoveiy,  and  HTHE  bjU  pray^,  that  ppe  pr  mor(5  commissi^m  QV 

a  commission  -*-  coipmission^  might  be  issued  for  tbp  es^^mination  of 

to  examine  .                     -n^yi        »-*■»*          «ii          • 

witnesses  Witnesses  at  Aga,  Lubec,  ffamburghy  and  elsewhere  b^ 

abroad,  w  aid  ^qh^  th^  seas^  as  to  the  several  motterp  in  tb^  bill  me^r 

to  an  action,  tipned,  ap4  that  the  flaiptiffs  might  be  at  liberty  tp 

havin^ob- '  ^^^^  ^^^  ^^  ^^^  deppsiUons  of  such  witnesses  ppou  the 

tained  the  t|:lf|l  of  the  actiop  cpu^ipenced  by  the  Defepd^pt,  an^  in 


common  in- 


junction for  the  mean  tipi^  that  the  Defendant  might  be  retrained 

want  of  an  an-  jjy  uymjctjon  fropi  proceeding  in  the  actipp. 

entitled  to  a 

Zdi^^^d  O^  ^  ^"f^^  ^f  ^y  *«*^i  ^^  injunctipn  was  granted, 

the  Injunction  restraining  proceedings  at  law  till  answer  and  farther 

toitay  trial.  ^                                                   , 

'  order ; 
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order ;  but  the  Defendant  was  in  the  m^an  time  to  PaU 

for  a  plea,  and  proceed  to  trial  tbereptii  and  for  want 

of  a  plea  to  enter  up  judgment  i  but  executiou  wa^      ""«! 

stayed,  ^«W 

On  the  8  th  of  June^  the  Plaintiffs  moved  before  the 
Vice  Chancellorf  that  a  commission  might  be  issued  for 
the  examination  of  witnesses  at  Migat  Lul^ec^  and  Hc^vn" 
burg/if  and  that  the  injunction  might  beei^tended  tost^y 
trial*  Thp  affidavit  of  the  Plaiptiffs  in  support  of  the 
motion  stated,  that  in  Januavf  or  February  ].817|  M.J. 
Haller^  of  Hamburgh^  consigned  to  the  Pi^iptiffs  a  quai^- 
tity  of  linseed  for  sale  on  his  account ;  that  the  seed  was 
Contained  in  barrels  coinmonly  used  for  that  purppsei 
apd  duly  branded  with  the  official  mark^  denoting  that 
tb^seed  wa^  grown  in  1^(6;  that  the  seed  was  shipped 
•t  P'igfi^  e^nipined,  and  re-shipped^  at  I^tjbec  and  Haj/t- 
bufgAf  and  accompanied  by  certificates  froQi  each  of 
those  places  of  its  growth,  examinatioUj^  and  shiprpept 
without  alteration ;  that  soon  after  the  arrival  of  the 
seed  at  Iltdlg  in  March  1817»  /f«  Moss  appUed  to  \he 
Plaintiffs,  on  behalf  of  the  Defendant,  t4^  purchase  a  pajrf: 
of  it,  and  went  to  the  warehouse  where  it  was  deposited^ 
and  after  examining  the  state  pf  several  of  the  barrels,  as 
agent  of  the  Defendant,  entered  into  a  contract  with  the 
Plaintiffs  for  the  purchase  of  two  hundred  and  ninety- 
seven  barrels,  at  two  guineas  a  barrel,  (ind  wrote  ^nd 
delivered  a  bought  note,  describing  th^  seed  as  *^  new 
Biga  sowing  linseed,  crop  1816 ;"  that  one  hundred  and 
ninety-seven  barrels  having  b^eu  delivered  to  the  De- 
fendant, who  paid  for  them  the  price  stipulated,  he  soon 
afterwards  applied  to  the  Plaintiffs  for  an  allowance^  al- 
leging, that  the  seed  did  not  correspond  to  the  descrip- 
tion in  the  note ;  but  the  Plaintiffs  believing  the  seed  to 
be  such  as  described,  refused  to  comply  with  his  de^- 
mand,  a^d  in  Michael^qs  (erni;  181 7i  the  Defepdan|; 

commenced 
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commenced  an  action  in  the  Court  of  Exchequer  against 
the  Plaintiffs,  to  recover  damages,  on  the  ground,  that 
the  linseed  was  not  of  the  crop  of  1  SI 6,  but  of  bad  qua- 
lity and  unfit  for  sowing ;  that  the  Defendant's  solicitors 
refused  to  consent  to  a  commission  for  the  examination 
of  witnesses  abroad ;  that  the  Plaintiffi  were  advised| 
that  they  could  not  safely  proceed  to  trial  without  the 
testimony  of  persons  resident  in  Bigaf  lAibeCf  and  Ham* 
burghj  or  elsewhere  abroad ;  and  that  they  had  reason 
to  expect  and  believe  that  they  should  procure,  if  they 
were  allowed  a  commission  for  diat  purpose^  such  evio 
dence  as  would  enable  them  to  make  a  good  defence. 

The  following  order  was  made :  —  '<  This  Court  doth 
order,  that  one  or  more  commission  or  commissions  issue 
out  of,  and  under  the  seal  of,  this  Court,  for  the  examin- 
ation of  the  Plaintiflfs  witnesses,  at  Biga^  Ijubec^  and 
Hamburghj  returnable  without  delay ;  and,  it  is  ordered, 
that  the  Defendant's  derk  in  Court  do,  within  four  days 
after  notice  given,  join  and  strike  commissioners'  names 
with  the  Plaintiff's  clerk  in  Court,  or,  in  default  thereof 
that  the  Plaintiffs  be  at  liberty  to  sue  out  such. commis- 
sion directed  to  his  own  commissioners ;  and  the  Plain- 
tifis  are  also  to  be  at  liberty  to  issue  a  duplicate  and  tri- 
plicate of  such  commission  or  commissions,  if  neces- 
sary ;  and,  if  the  Defendant  joins  in  commission,  it  is  or- 
dered, that  eight  days'  notice  of  the  execution  of  the  com- 
mission to  the  Defendant's  commissioners,  or  one  of  them, 
be  deemed  good  notice,  and  that  the  commissioners  be 
authorized  to  swear  one  or  more  interpreter  or  interpre- 
ters, who  shall,  upon  his  or  their  oath,  solemnly  swear, 
well  and  truly  to  interpret  the  oath  or  oaths  and  interro^ 
gatories  which  shall  be  administered  and  exhibited  to  the 
witnesses  to  be  examined,  out  of  tlie  English  language, 
into  the  language  spoken  by  the  said  witnesses,  and  also 
to  interpret  thek  depositions  taken  to  the  said  interro- 
gatories; 
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gatories  (a) ;  and  it  is  ordered,  that  the  injunction  grant- 
ed in  this  case,  for  stay  of  the  Defendant's  proceedings 
at  law,  be  extended  to  stay  the  trial  of  the  action  at  law, 
until  after  the  return  of  the  said  commission,  or  this 
Court  shall  make  further  order  to  the  contrary ;  but,  if 
any  delay  arises  in  obtaining  the  return  of  the  said  com- 
mission^ the  Defendant  is  to  be  at  liberty  to  apply  to  this 
Court,  respecting  the  same^  as  he  shall  be  advised." 

Reg.  Lib.  A.  1817,  fol.  1949. 


BOWDBN 


On  this  day  the  Defendant  moted  to  discharge  the 
Vice  Chancellor's  order. 

Mr.  Agar  and  Mr.  Boteler  for  the  motion. 

It  has  been  decided,  we  admit,  in  Noble  v.  Garland  (5), 
that  a  commission  to  examine  witnesses  abroad  may  be 
obtained  before  answer,  if  the  time  for  answering  is  ex- 
pired ;  but  the  present  order  proceeds  to  extend  the  in- 
junction to  stay  trial  until  the  return  of  the  commission ; 
such  an  extension  of  the  terms  of  the  injunction  is  never 
made,  except  on  an  affidavit  of  belief  that  the  answer  will 
be  material  to  the  defence  at  law.     At  least  the  Court 


(a)  See  Smith  v.  Kirhpatnck^ 
1  Dick,  105.  Lord  Vitcount 
Sdmore  ▼.  Anderson,  4  Bro,  C.  C. 
90.  2  Cos.  288.  The  oath  ad- 
miaistered  to  the  interpreter  in . 
that  cause,  required  him  to  keep 
the  depositions  secret,  until  pub- 
lication passed;  see  the  order 
from  Lord  ColchesterU  Notes, 
4  Bro.  C.  C.  ed.  Belt,  90.  n. 

"  18  Nov.  1673.  25  Car.  2,     I 

MtabUihed  a  rule  that  no  alien 


be  examined  as  a  witness  with-  EzamiDatioa 
out  a  motion  first  made  in  Court  of  Aliens, 
to  swear  an  interpreter,  that  so 
the  other  side  may  know  him, 
and  take  their  exceptions  to  the 
interpreter;  but  for  the  present 
I  allowed  a  witness  at  the  hear- 
ing, because  the  exception  came 
too  late."  Lord  Nottinghanf% 
MSS. 

(h)  Coop.  222.  19  Ve$,  572» 


will 
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1818.        will  require  the  Plaintiff  to  give  security.    Foderingham 
"•^^     r.misan.(a) 

HoMB.  Mr.  Bell  against  the  motion. 

Tke  Lord  Chancellor* 

As  I  undei*stand,  the  question  to  be  tried  in  the  action 
at  law  isy  whether  the  linseed  sold  by  the  Plaintiffs  to  the 
Diefendant  was  or  not  seed  of  a  particular  year.  That 
question,  in  all  human  probability,  must  be  decided  by 
the  testimony  of  witnesses  in  the  country  where  the  seed 
was  grown.  The  Defendant  may  have  good  ground  for 
believing  that  it  is  not  the  seed  of  the  year  specified,  but 
all  proof  must  come  from  that  country.  Without  enter- 
ing into  the  question  how  courts  of  law  deal  with  cases 
in  which  witnesses  are  abroad  (&),  it  is  a  part  of  the  an- 
cient jurisdiction  of  this  Court,  where  a  bill  is  filed  for 
discovery,  to  compel  that  discovery,  and  to  aid  the  trial 
of  an  action,  by  issuing  a  commission  for  the  examination 
of  witnesses  in  foreign  countries;  and  the  issuing  of  that 
commission  would  be  absurd,  unless  the  party  had  the  be- 
nefit of  it  to  produce  testimony  at  the  trial. 

I  have  a  recollection  of  cases,  in  which  it  has  been 
held,  that  the  Defendant  shall  not  have  a  commission, 
till  he  has  answered,  for  non  constaty  that  after  his  answer 
a  commission  will  be  necessary  :  his  answer  may  enable 
the  Plaintiff  at  law,  also  Plaintiff  in  equity,  to  succeed  at 
law.  The  case  is  different  when  the  Defendant  puts  in  an 
answer  which  may  be  true,  but  the  truth  of  which  can 
be  proved  only  by  witnesses  examined  abroad.  But  it  is 
the  Defendant's  £iult  that  his  answer  is  not  filed  in  time. 
The  rule  of  the  Court  is,  that,  if  the  time  for  answering 

(a)  Coop.  222.  n.  19  Ves,S15.      Cowp.  174,  175.    Furly  y,  Xeitm^ 
n.  hem,  DougL  419.      Ca&tmd  V, 

(b)  See  Mo8l^  v.  Fabrigas,     Vim^tm,  1  JBoi.f  At^aio. 

IS 
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is  expired,  the  Plaintiff  may  have  a  commission  before 
answer,  otherwise  the  Defendant  might  deprive  the 
Plaintiff  of  a  commission^  daring  all  the  period  of  orders 
for  time. 


In  the  case  in  which  the  Court,  granting  the  commis- 
sion, ordered  the  Plaintiff  to  give  security,  the  parties 
had  referred  the  matters  in  dispute  to  arbitration,  but  the 
arbitrator  made  his  award  two  days  after  his  authority 
expired,  (a) 

The  authorities  referred  to  seem  to  have  settled  the 
practice,  and  it  must  not  be  altered  capriciously.  The 
object  of  granting  the  commission  is  to  collect  evidence 
for  the  trial ;  the  consequence  of  which  is,  that,  prima 
Jaci^f  the  trial  must  not  take  place  till  the  return  of  the 
commission,  {b) 

Motion  refused,  (c) 


(a)  Foieringham  v.  WUion, 
19  r«».  573.  n. 

(b)  See  Nicol  v.  Verekty  4  Bro. 
P.  C.  Ed.  Toml.  416. 

(c)  The  following  are  the  prin- 
cipal cases  on  commiasions  to  ex- 
amine witnesses  in  foreign  coun- 
tries. Jessup  V.  Dupori,  Bar' 
Hard,  192.  Lowther  v.  Whor^ 
woodf  Bunt,  20.  — — *  V.  Rem' 
ney^  Amb,  6S.  Coote  v.  Coote^ 
1  Bro,  C.  C.  448.  Akeri  v. 
Chancy,  9  Bro.  C.  C,  275.     Old- 


ham v.  Carleion^  4  Bro.  C.  C.  88. 
Bourdillon  v.  AUeyne^  4  Bro.  C.  C, 
100.  Ciyamatd  y.  Verelit,  4  Bro. 
P.  C.  Ed.  Toml.  407.  Nicol  V. 
Verelit,  4  Bro.  P.  C.  Ed.  TomL 
416.  Cook  V.  Donovan,  5  Fa. 
4-  Bea.  76.  Noble  v.  Garland, 
Coop.  222.  19  Vet.  572.  Che- 
minanl  t.  De  la  Cour,  i  Madd. 
208.  King  V.  Alien,  4  Madd. 
247.  Thorpe  v.  Macatdey,  $ 
Madd.  218.  Atkim  v.  Palmer^ 
4  Bam.  4-  Aid.  577. 
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jim^  2«.  SMITH  V.  GRAHAM. 

The  deposi-      fipHE  decree,  in  this  cause,  directed  a  reference  to  the 
ness  examined  Master  to  take  certain  accounts,  and  the  Plaintifis 

8!*^°"*'^  ^^     having  carried  in  two  states  of  facts  charging  the  De- 
uie  (iecre6y  on 

hisre-examin-]  fendants  with  the  receipt  of  various  sums  of  money,  on 

the^mSS^  the  2d  of  j8%,  1818,  J.  W.  TUady  was  examined  before 

without  an  or-  one  of  the  examiners,  as  a  witness  in  support  of  the 

purpose,  sup-  charges,  without  any  order  obtained  for  that  purpose, 

pressed  with     although  he  had  been  examined  as  a  witness  in  the  cause 
costs,  on  nio-  .  ,     •        . 

tion  of  which    previous  to  the  hearing. 

notice  was 

Siven  four 
ays  after  pub-      Mr.  Agat^  for  the  Defendants,  moved,  that  the  depo« 

u^^order   ^  ^^ition  on  the  second  examination  might  be  suppressed, 

was  afterwards  referring  to  Brtmning  v.  Barton  (a),  and  Sffwyer  v. 
obtained  for       .,  ... 

bis  rcexamin-  B(rd>yer.  (6) 

Ation,  on  in- 
terrogatories 

to  be  settled         Mr.  Wifithropj  against  the  motion, 
by  the  master, 

whiSh^hThad  ^*  "^^^  deposition  is  not  irregular;  the  rule  of  the 
not  been  be-  Court  prohibits  only  examinations  to  the  same  matter  to 
toreexamined.  ^jjjcj,  ^j^g  witness  had  been  previously  examined.  It  ap- 
pears here,  by  affidavit,  that  the  examination  was  to  dif- 
ferent matters.  2.  It  is  too  late  to  object  to  the  exa- 
mination, even  if  irregular,  after  publication.  The  De- 
fendants had  notice  that  this  witness  would  be  examined, 
and  should  have  objected  before  they  knew  the  effect  of 
his  evidence.  The  Court  discourages  objections  to  wit- 
nesses after  publication.  In  CalUighan  v.  Rochfori  (c), 
Lord  HardwicJce  said,  that  it  was  never  allowed  to  exhi- 
bit articles  against  the  competency  of  a  witness  (a  prac- 
tice equivalent  to  the  modern  proceeding  by  motion) 


(fl)  2  Dick.  508.  (c)  3  Atk.  645. 

{b)  2  Dick.  639.  1  Bro,  C.  C. 
S88. 


after 
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after  publication,  unless  the  objection  came  to  the  know-        1818. 
ledge  of  the  party,  after  examination. 

The  Lord  Chancellor. 

'  The  single  difficulty  in  this  case  arises  from  the  period 
at  which  the  motion  is  made,  namely,  after  publication. 
The  fact,  that  the  examination  is  not  to  the  same  matters, 
is  not  an  answer  to  the  application.  The  established 
practice  is  founded  on  this  principle^  that  the  Court  ex- 
pects to  have  the  judgment  of  the  Master,  in  the  first  in- 
stance, on  the  interrogatories,  in  order  to  prevent  depo- 
sitions that  may  affect  the  previous  statement  of  the  wit- 
ness. Adopting  a  rule  to  avoid  the  necessity  of  itself  in- 
quiring^ in  every  case,  whether  the  examination  is  to  the 
same  matters,  the  Court,  for  that  purpose,  directs  the 
Master  to  settle  the  interrogatories. 

Mr.  Agar.  Publication  passed  on  the  2 1st  oiMay^ 
and,  on  the  25th,  notice  of  this  motion  was  given. 

The  Lord  Chancellor. 

Let  the  depositions  be  suppressed  with  costs,  but  witli- 
out  prejudice  to  any  application  for  the  re*examination 
of  the  witness. 

Reg.  Lib.  B.  1817,  foL  1228. 


On  this  day,  Mr.  Wintlirop  moved  ^^  that  W.  J.  Heady  My  g. 
be  examined  as  a  witness  on  behalf  of  the  Plantiffs,  un- 
der the  said  decree,  to  any  matters  to  which  he  has  not 
been  before  examined,  and  that  it  be  referred  to  Mr. 
Cottrtenay^  one,  Sec,  to  settle  the  interrogatories  for  that 
purpose;  which,  upon  hearing  Mr.  Agar^  of  counsel  for 
the  Defendants,  is  ordered  accordingly." 

Reg.  Lib.  B.  1817,  fol.  1112.  (a) 

(a)  See  Browning  v.  Barton,    2  Dick.  508.   Sawyer  r.  Bowyer, 

Vol.  II.  T  « ^*- 
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S  iMt.   M9.   I  Bro.  (7.  C.  S88.  I^i.  50^  Parcdl  v.  ilf  ^« 

Smidford  v.  Paii^  2  Die*.  750.  17  Fes.  434.      JKrc*  t.  fFo^ittfr, 

3  Jffro.  C.  C.  370.    1   Vet.  Jun.  2  Schoales'^  Lefr,  518.    The 

598.  Cowslade  Y.  Cormth,  2  Fe«.  follawiog  case  i&extrscted  from 

270.      Vavgkan  v.  I^oy^/,  1  Car,  a  MS.  in  the  possession  of  the 

S13.     SntUh  V.  Alihut,   11  Fes.  Editor. 
5G4.    Greenaway    v.  Adorns^  15 


flVfaty  Tmw,  1715. 

PEARSON  t;.  ROWLAND. 


Under  a  coni- 
mission  for 
the  examin- 
ation of  wit- 
nesseiy  several 
witoesieson 
thepartof  the 
Defendant 
ha?init  ap* 
and 


m  ex- 
amined by  the 
Plaintifi;the 
Defendant 
thendeclimng 
to  examine 
them,  their 
depoddonion 
a  subsequent 
examination 
bytheDefend- 
ant  In  the  ex- 
aminer's office 
without  leave 
of  the  court, 
not  sup- 
pressed. 


The  Plaintiff  and  Defend- 
ant filed  several   interroga- 
tories in  the  office,  and  after- 
wards joined  in  a  commission, 
where  the  Plaintiff  exhibited 
the  same  interrogatories,  and 
the  Defendant  part  of  his,  but 
qmitted,  inter  alia^  the  inter- 
rogatory exhibited  to  prove  a 
will  in  question,  not  having 
the  will  at  the  commission. 
Several  witnesses  appeared, 
who   were    the  Defendant's 
witnesses  to  the  will,  and  the 
Plaintiff  examined  them  to 
several  matters ;  and  the  De- 
fendant declined  to  examine 
them  to  any  then,  not  having 
the  will  there,  but  afterwards 
examined  them  in  the  office 
without  the  leave  of  the  Court. 
Upon  a  motion  to  suppress 
these  depositions  in  the  office, 
the  regularity  of  this  cross- 
examination  was  referred  to 
the  two  senior  masters.    Sir 


Thomas  Grey  reported  it  re- 
gular, Mr.  RogerSf  irregular. 
And,  upon  a  second  motion 
to  suppress,  after  these  re- 
ports, it  was  urged  for  the 
Plaintiff,  that  cross  examinai- 
tion  of  a  witness  at  the  office, 
who  had  appeared  and  been 
examined  at   a  commission 
where  the  other  side  joined, 
and  had  interrogatories,  and 
an  opportunity  of  cross  ex- 
amining there,  was  unprece- 
dented, unless  it  were  to  prove 
an  exhibit,  and  not  even  that 
without  the  leave  of  the  court; 
that  the  allowing  it  would  in- 
troduce   perjury,     it    being 
known,  that  neither  the  com- 
missioners nor  the  clerks  are 
sworn  to  secrecy  (a),  and  that 
it  is  no  hard  matter  for  a  party 
to  discover  what  a  witness  hiis 
sworn  at  a  commission;  and 
when  he  knows  it,  if  he  hath 
time   between  ttie  witness's 


(a)  An  order  of  February  1721.    secrecy.      Orders  in  Chadcery , 
directs  the   commissioners  and    Ed.  Beames,  527.  330. 
their  clerks  to  take  an  oath  of 

examination 
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examination  and  cross  exa- 
mination, he  may  tamper  with 
him  to  retract  or  contradict  his 
first  examination  upon  his  se^ 
cond;  that,  therefore,  the  ex- 
amination ought  to  be  perfect- 
ed unoJUUu,  and  by  the  same 
commissioners,  who  might  re- 
fresh his  memoryif  they  found 
him  inconsistent  with  himself; 
that  if  both  sides  joined  in  a 
commission,  though  the  one 
exhibited  no  interrogatories, 
the  Court,  so  far,  regards  th^ 
probability  of  that  party  being 
informed .  of  the  depositions 
by  the  commissioners,  as  not 
to  allow  them  to  examine 
after  without  the  leave  of  the 
Court,  and  without  referring 
it  to  a  master  to  settle  the  in- 
terrogatories. 

Vernon  e  contra.  This  is 
the  first  time  that  this  was 
ever  made  a  question ;  nobody 
ever  thought  but  that  both 
parties  were  at  liberty  to  exa- 
mine, or  cross-examine,  in  the 
office  at  any  time  before  pub- 
lication ;  but  if  the  doctrine 
prevails,  it  will  put  an  end  to 
all  second  examinations  in  the 
office,  or  at  commissions ;  if 
the  supposition  of  a  party 
having  a  means  of  knowing 
what  a  witness  has  sworn  at  a 
commission  be  a  reason  to 
hinder  his  cross-examining 
him  at  a  future  day,  it  is 
equally  good  against  any  fur- 
ther examination  of  any  other 

T 


witnesses,  lest  they  should  be 
drawn  to  contradict  the  first* 
It  is,  indeed,  a  rule  of  the 
Court,  that  where  a  party  haa 
examined  a  witness  to  some 
interrogatories,  he  shall  not 
examine  him  again  to  others, 
without  the  leave  of  the  Court; 
and,  for  this  reason,  we  de- 
clined examining  these  wit? 
nessesat  the  conunission  whea 
we  had  not  the  will,  and  could 
not  complete  their  examina- 
tion ;  and  it  is  true,  that  if  a 
party's  commissioners  have 
been  present  at  one  comnus- 
sion  without  filing  interroga- 
tories, the  Court,  upon  appli- 
cation for  a  second,  will  di- 
rect the  pleadings  to  be  laid 
before  a  master,  for  him  to 
draw  proper  interrogatories ; 
but  here  our  interrogatories 
were  all  exhibited  before  the 
commission,  and  no  room  to 
suppose  them  adapted  to  over- 
throw what  had  been  sworn. 
The  reason -given  for  the  ne- 
cessity for  cross-examining 
by  the  same  commissioners, 
will  appear  to  have  nothing 
in  it,  if  it  be  considered  that 
the  commissioners  ask  their 
questions  out  of  the  interro- 
gatories ;  and  it  is  notorious, 
that  in  the  examiner's  office, 
if  a  witness  be  examined,  tlie 
same  examiner  does  not  cross- 
examinehim,but  the  examiner 
on  the  other  side.  Had  we 
applied  for  a  new  commission, 

2  the 
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Pearson 

r. 
Rowland. 


the  Court,  perhaps,  would 
have  permitted  us,  for  not 
being  provided  to  examine 
our  witnesses  at  tlie  commis- 
sion, by  obh'ging  us.  to  bring 
them  to  the  office ;  but  that 
we  have  done  voluntarily  and 
regularly. 

The  Lord  Chancellor. 
—  Where  the  reasons  for 
suppressing  depositions  are 
doubtful,  they  ought  to  be 
preserved :  When  they  are 
suppressed,  the  Court  has  no 
means  to  judge  upon  them ; 
but  when  they  are  preserved, 
truth  has  that  probability  in 


it,  and  falsehood  is  generally 
attended  with  some  mark  or 
inconsistency,  that  there  is 
no  danger  of  the  Court  being 
misled  by  them  ;  but,  in  this 
case,  it  might  be  very  incon- 
venient to  establish  such  a 
rule  as  the  Plaintiff  desires ; 
one  party  might,  by  that 
means,  trick  the  other  out  of 
his  evidence,  by  asking  his 
most  material  witnesses  two 
or  three  immaterial  questions^ 
where  he  finds  him  not  fully 
provided  to  examine  them, 
and  then  telling  him  you  must 
examine  them  now  or  never.** 


June  99, 
Ju/y  1,2. 

A  covenant  to 
surrender 
copyhold  pre 
vtously  de- 
vised, is  a  re- 
vocation of 
the  will  in 
equity,  if  the 
surrender 
would  have 
been  a  revocap 
don  at  law. 


VAWSER  t;.  JEFFERY. 

QUYLOTT  COWHERD,  being  seised  of  freehold  and 
copyhold  estates,  on  the  24th  oi  April,  1794,  sur- 
rendered the  latter  to  the  nse  of  his  will,  which  was  dated 
on  the  same  day,  and  contained  various  devises  of  his 
estates,  copyhold  and  freehold.  By  indentures  of  lease 
and  release,  dated  the  14th  and  15th  o{  February,  1800, 
G.  Camherd,  on  his  marriage,  conveyed  certain  of  the 
freehold  and  copyhold  estates,  comprised  in  his  will,  to 
trustees,  upon  trusts  specified,  and  covenanted  to  sur- 
render the  copyholds  to  the  uses  of  the  deed,  but  no  sur- 
render was  made.  Q.  C&wherd  died,  without  issue,  in 
May  1801. 

On  a  bill  filed  by  his  co-heirs  at  law,  and  customary 

heirs. 
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heirs,  for  an  execution  of  the  trusts  of  the  settlement,  the 
Master  of  the  Rolls  declared  the  deed  a  revocation  of  the 
devises  of  the  freehold  and  of  the  copyhold  estates,  (a) 
The  cause  now  came  before  the  Lord  Chancellor,  on 
appeal  from  that  decree. 

Mr.  Wetherdl  and  Mr.  WUbraham^  for  the  Defen- 
dants. 


1818. 


Upon  the  first  question  in  this  cas^  whether  the  de- 
vise of  the  freehold  is  revoked,  we  cannot  question  the 
authority  of  Cave  v.  Holford  (i),  but  it  is  extraordinary 
that  the  distinction  between  the  two  deeds  in  that  case, 
the  latter  of  which  was  designed  only  to  secure  an  an- 
nuity payable  as  a  jointure,  was  scarcely  noticed,  except 
by  the  Chief  Justice  of  the  Common  Pleas,  who  held  the 
latter  not  a  revocation.  There  seemed  strong  ground  for 
contending  that  such  deed  is  within  the  rule  established 
from  the  earliest  times,  that  a  conveyance,  executed  for 
the  partial  purpose  of  securing  a  sum  of  money,  is  not  a 
revocation  of  a  previous  will,  disposing  of  the  estate. 
The  principle  is,  that  an  imperfect  conveyance  is  not  a 
revocation,  unless  inconsistent  with  the  will ;  that  is,  un- 
less the  purpose  to  be  accomplished  is  contrary  to  the 
will.  Montague  v.  Qefferies  (c),  WinJcfield^s  case  (d), 
Shaoe  V.  Pincke  (^),  Reid  v.  Shergold  {/).  A  conveyance 
for  a  partial  purpose,  is,  in  equity,  a  revocation  only  pro 
iantOj  Parsons  v.  Freeman  (g).  Sparrow  v.  Hardcastle  (A), 
Harmood  v.  Oglander  (i),  WiUiams  v.  Owens,  {k) 


(a)  Vawser  v.  Jeffery^  16  Vet, 
519.,  where  the  facts  of  the  case 
are  more  fully  stated. 

(A)  2  Ves.  Jun.  604,  n.  1  Boi, 
4-  Pull.  576.  3  Ves.650.  7  T.R. 
399.  7  Bro.  P.  C.  Ed.  Tonil. 
595. 

(c)  1  Roll.  Abr.  615. 

(d)  Godb.  152. 

T  3 


(e)  5  T.R.  124.310. 

(/)  10  Vet.  370 

(g)  3  Alk.  741.  1  WUt.  308. 
Amb.  116.  2  Fei.Jwi.  431. 

(A)  3  Atk.  798.  Amb.  224.  7 
T.  R.  416.  n.  Keny.  67. 

(»)  6  Vet.  199.  8  Vlei.  106. 

(Ar)   2  Vet.  Jun.  595. 

In 
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'  In  Cave  v.  Hciford^  the  question,  whether  the  deeds 
were  a  revocation  of  the  will  in  equity  was,  in  effect,  de- 
cided at  law ;  and,  on  the  return  of  the  case  to  this 
Court,  the  distinction  of  the  latter  deed,  as  executed  for 
a  partial  purpose,  was  not  adverted  to. 

The  second  question,  whether  the  deed  is  a  revocation  of 
the  devise  of  the  copyhold,  rests  on  different  principles. 
With  regard  to  the  copyhold,  the  deed  operates,  not  as  a 
conveyance,  but  as  a  covenant,  and  the  question  is,  whether, 
if  a  copyholder,  having  surrendered  to  the  use  of  his  will, 
and  made  a  will,  afterwards,  on  marriage,  covenants  to 
surrender  the  copyhold  for  the  particular  purpose  of  se- 
curing a  jointure  to  his  wife,  that  covenant  revokes  the 
will  ?  On  this  question,  no  direct  authority  occurs,  but, 
on  principle^  the  decree  is  wrong. 

The  cases  cited  on  the  former  argument,  Bider  ▼• 
Wager  (a),  and  Cotter  v.  Layer  (6),  have  no  application 
to  the  present;  in  them,  the  subsequent  deed,  being  a 
complete  disposition  of  that  which  had  been  given  by  the 
will,  inevitably  worked  a  revocation,  or,  more  accurate- 
ly, an  ademption  of  the  subject  on  which  the  will  was  de- 
signed to  operate ;  and  the  only  doubt  there,  was,  whe- 
ther the  covenant  bound  the  realty,  acted  in  rem,  or  gave 
no  more  than  a  right  to  damages^r  In  KnoUys  v.  Alcock  (<r), 
the  co-parcener  of  the  testatrix  had  become  owner  of  the 
estate  of  which  the  will  purported  to  dispose. 

The  proposition,  that  the  covenant  is  a  revocation 
of  the'  will,  must  proceed  on  the  assumption,  that 
the  covenant  could  not  have  been  executed  but  by 
a  conveyance,  which  would   have  operated  a  revoca- 


{d)  2  P.  W.  528,  see  pr  532. 
f>)  5  P.  ir.  622. 


(c)  5   Vcs,  648.  on   appeal,  7 
Vci.  558, 

tioHr 
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tion;  iftbe  act  done  were  not-  a  rcfvo^aticNt  at  laif,  |he 
agreement  to  do  it  could  not  be  a  revocation  in  equity*'; 

The  doctrine  of  revocations  of  devises  of  freehold^  on 
which  the  devise  operates  as  a  conveyance^  proceeds  on 
the  nature  of  legal  seisin,  which  changes  with  every  change- 
of  the  legal  estate^  and  on  the  words  of  the  statute  of  wills ; 
and  IB  not  applicable  to  devises  of  copyhold,  which  ope- 
rate as  appointments.  The  Plaintifis  contend,  that,  if 
the  covenant  had  been  executed  by  surrender  and  admit- 
tance,  the  estate  which  the  testator  would  have  taken, 
subject  to  the  term,  would  have  been  a  new  estate.  That 
doctrine  was  certainly  sanctioned  by  Lord  Coke  (a),  but 
is  now  exploded ;  and  the  conclusion  collected  by  the 
most  respectable  text-writers  from  the  decisions,  is,  that 
the  estates  derived  under  the  uses  of  a  surrender,  are 
new  estates,  so  &r  only  as  they  di£fer  from  the  estate  in 
the  surrenderer,  at  the  time  of  the  surrender,  (b)  In 
Thrustout  V.  Cunningham  {c\  it  is  expressly  decided,  that 
a  copyholder  in  fee,  having  surrendered  to  the  use  of  hia. 
will,  and  subsequently  surrendering  to  particular  uses,, 
with  the  reversion  to  himself  in  fee,  may  devise  the  re- 
version, without  any  new  surrender  to  the  use  of  his. 
will ;  and  the  same  doctrine  is  recognized  in  Roe  v.  Gfr^ 
JUs.  (d)  It  is  dear,  therefore,  that  if  the  testator  bad 
done  all  that  the  covenant  required,  his  acts  would  not 
have  revoked  his  will. 


t» 


JS18. 


(a)  Allen  v.  Palmer,  1   Lewi. 
101. 

(ii)  FemnWy  Cont.  Hem.  67.  ei 
teq,  1  Walk,  on  CopykM,  95. 
el  seq. 

(c)  S  BL  104«.  Feame^  Coni. 
Rem.  68,  Some  observation  was 
made  on  aiiipposed  inconsistency 
between  the  two  statements  of 
this  case,  which  not  being  yerified 

T 


on  examination,  has  Seen  oraittecL 
The  report  of  Sir  JVilliam  Slack- 
stone  seems  to  agree  with  that  of 
Mr.  Fearne,  in  describing  the  set- 
tlement of  1744,  as  made  by 
Thomas,  the  father,  on  his  own 
marriage,  not  on  the  marriage  o£ 
his  son. 
(d)  4  Burr,  1952. 
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^  If  a  a^yholder,  having  made  a  will  without  surren" 
der,  afterwards  surrenders  to  such  uses  as  he  shall  by 
will  appoint,  and  dies  without  a  new  will,  the  copyhold 
passes  bj  the  former.    Spring  v.  Biles,  (a) 


Beyond  the  provision  for  the  wife,  the  covenant  is  vo- 
luntary, and  a  court  of  equity  would  not  decree  an  exe- 
cution nugatory  for  every  other  purpose,  merely  to  eP- 
fttet  a  revocation  of  the  will. 

The  Lord  Chancellor* 

On  the  first  question  in  this  case,  with  regard  to  the 
copyholds,  the  late  Master  of  the  Rolls  thought  it  clear, 
that  if  there  had  been  a  surrender  to  the  uses  of  the  cove- 
nant, the  will  would  have  been  revoked  at  law. 


The  other  question,  with  which  this  Court  alone  can 
deal,  is,  whether,  admitting  that  the  surrender  would  have 
been  a  revocation  at  law,  the  covenant  is  a  revocation  in 
equity  ?  It  is  contended,  that,  if  the  widow  had  applied 
to  this  Court  to  have  the  covenant  executed,  the  Court 
need  not  have  directed  any  such  acts  as  would  raise  this 
question.  My  present  opinon  is,  that  I  must  consider 
the  testator  to  have  died  with  the  intention  which  he  ex- 
presses in  the  covenant,  unless  it  can  be  shown  that  he 
intended  otherwise  to  execute  his  purpose  of  providing 
a  jointure. 

It  is  further  argued,  that  this  is  not  a  revocation  in 
equity,  because  it  is  a  conveyance  for  a  partial  purpose. 
Upon  that,  I  am  of  opinion,  that  if  the  surrender  is  a  re- 
vocation at  law,  the  covenant  will  be  a  revocation  in 
equity.  As  to  mortgages,  conveyances  for  payment  of 
Eflect  of  con-  debts,  and  other  conveyances  to  secure  merely  personal 
lecuring  i)CT^     iuterests,  it  is  perhaps  stated  too  generally,  that  they  are 

sonal  intcrcbU, 

(a)  1  r.  B.  435.  n. 

14  not 
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not  revocations  beyond  the  purpose.  What  Lord  Hard-        16 1 6. 
mckeres^  the  doctrine  on  is  this,  that  a  court  of  equity     *^  '^  '  ' 
looks  on  a  conveyance  for  securing  a  sum  of  money,  v. 

whatever  is  the  form  of  the  conveyance^  as  a  security      Jw»»t- 
only  (a) ;  but,  if  a  man  conveys  the  whole  of  his  estate^  d^lfl^h^* 
taking  back  an  estate  for  life^  or  giving  an  estate  for  life  estate  con- 
to  another!  that  is  a  revocation.    I  have  no  conception  ^^^    * 
that  this  doctrine  of  equity,  in  cases  of  conveyance  for 
payment  of  money,  has  ever  been  applied,  except  where 
the  conveyance  is  considered  only  as  a  security  for  pay- 
ment of  money.    Though  a  conveyance  for  a  particular 
purpose  will  necessarily  operate  as  a  revocation  no  fur- 
ther than  the  particular  purpose  requires,  yet,  if  the  con- 
veyance goes  beyond  what  the  particular  purpose  requires^ 
that  will  be  a  revocation. 

That  brings  back  the  material  question,  whether  the 
covenant,  if  executed,  would  be  a  revocation;  on  which 
I  believe,  there  is  no  decision.  Perhaps  the  best  course 
will  be  to  direct  a  case.  If  the  surrender  would  be  a  Re- 
vocation at  law,  I  think  the  covenant  will  be  a  revocation 
in  equity ;  but  whether  the  surrender  would  be  a  revo- 
cation, is  a  question  undecided. 

.  It  is  now  settled,  at  least  I  shall  so  consider  it  till  the 
House  of  Lords  decides  the  contrary,  that  if  a  man  de- 
vises a  fee-simple  estate,  and  afterwards  for  securing  a 
jointure,  instead  of  simply '  limiting  a  jointure,  which 
would  be  quite  enough,  by  lease  and  release,  conveys  the 
estate  out  of  which  jointure  is  to  coine^  to  the  use  of  him- 
self for  life,  with  remainder,  to  the  intent  and  purpose^ 
that  the  intended  wife  may  take  a  rent  charge,  and  to 
the  use  that  she  may  distrain,  (for  that  may  be  limited 

(a)  The    dktum  referred  to,    n^pra,  is  more  distinctly  reported 
from  Lord  Hardwicke^s  judgment    by  Lord  Kenyan^  70. 
in    Sparrow  v.  Hardcattie,  M 

by 
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A  right  dfjdb-i^ 
€r6l8  iDAj^bc 
limiftdq^way 
ofiue.  - 

A  conveyance 
of  the  Whole 
ettate,  though 
for  a  partial 
purpose,  18  a 
revocation. 


by  way  of  use  (a)i)  and  then  to  enter,  with  remainder  to 
truateesy  for  ninety-nine  years,  the  better  to  secure  the 
jointure,  with  the  ultimate  remainder  to  himself  and  hi» 
beirs;  although  the  moment  he  takes  the  seal  oS  the 
wax  his  old  estate  h  eo  insktuti  vested  in  himself  that  ia 
a  revocation  of  the  will ;  the.  inke  question,  with  reference 
to  copyhold  estates, '  being,  whether  there  is  about  aa 
much  charge  of  Mate^  in  the  transaction  with  the  Lord, 
as  in  that  conveyance.  Lord  Chief  Justice  Eyr^s  argu- 
ment, iii  Gm  Y.  Htiybrd  (6),  is,  no  doubt,  extremely  able  ; 
but  it  is  settled,  that,  if  a  man  devises  his  freehold  estate^ 
and  afterwards  makes  a  settlement  with  a  limitation  to  hia 
own  right  heirs,  that  indeed  is  his  old  use,  yet,  because  he 
takes  it  back  by  a  conveyance  which  purports  to  pass  hia 
whole  estate^  it  is  a  revocation. 


The  eflfect  of  the  surrender  is  a  pure  1^1  question  ; 
and  if  it  can  be  disdnguished  from  Caoe  v.  H6lfard^  it 
is  material  that  it  should  be  so  distinguished  by  courts 
of  law;  and  to  them  the  question  must  be  addressed, 
quite  clear  of  all  consideration  of  equitable  revocation, 
cm  the  statement  of  a  surrender  made. 


Imperfect 
conveyances 
may  amount 
to  a  revoca- 
tion, as  evi- 
dence of  in- 
tention. 


If  this  proceeds  to  a  case,  my  notion  would  be  to  suggest 
the  consideration  of  a  point  that  has  not  yet  been  argued, 
whether,  if  the  testator  had  attempted  to  convey  his 
copyhold  estate  in  the  same  manner  as  he  has  conveyed 
his  freehold  estate,  that  would  not  aiferd  evidenceof  his  in- 
tention, however  incomplete  the  conveyance  may  be?  A 
bargain  and  sale  without  enrolment,  feoffinent  without 
livery  of  seisin,  imperfect  conveyances,  though  not  ca- 
pable to  pass  the  estate^  would  amount  to  a  revocation. 

Copyhold  estates  not  being  within  the  statute  which 


(tf)  See  Cauamajor  v.  Strode^ 
post  p. 


(A)  J  Fes.  661.  ei  uq. 


requires 
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requires  the  attestation  of  three  witnesses  to  a  will  (a),  it 
may  be  a  question^  whether  many  acts  are  not  revoc- 
ations of  a  will  of  copyholdsi  which  would  not  work  a 
rcTocation  in  the  case  of  freeholds  i  and  it  will  be  ma- 
terial for  both  sides  to  lock  into  cases  of  revocation  of 
wills  prior  to  the  statute  of  frauds. 


On  the  request  of  Mr.  HaH  and  Mr.  Roupeif  for  the  Juiy  2. 
Plaintiffs,  a  case  was  ordered. 


July  2.  1818.— <<  His  Lordship  doth  order,  that  a 
case  be  made  for  the  opinion  of  the  judges  of  his  Ma«- 
jcsty's  Court  of  King's  Bench ;  and  it  is  ordered  that 
the  question  be^  whetlier  the  devise  of  the  copyhold 
estates  in  the  will  of  G.  Ccmherdj  the  testator  in  the 
pleadings  named,  was  revoked  by  the  surrender  of  the 
said  copyhold  estates  to  the  uses  of  the  indenture  of 
settlement  bearing  date  the  15th  day  of  February  I8OO9 
pursuant  to  the  covenant  therein  contained  f  and  it  i» 
ordered,  that  such  case  do  state  the  said  indenture  of 
settlement,  and  that  an  actual  surrender  liad  been  made, 
pursuant  to  the  covenant  by  the  said  G.  Cowherd^  of  the 
said  copyhold  estates  to  the  uses  of  the  said  indentnre  of 
settlement,  and  nil  other  necessary  facts ;  and  it  is  or- 
dered, that  it  be  referred  to  Mr.  Caurtenayy  the  Master 
to  whom  this  cause  stands  transferred,  to  settle  sudi 
case,  in  case  the  parties  differ  about  the  same ;  and  the 
judges  of  the  Court  of  King's  Bench  arc  to  be  attended 
with  such  cases;  and  it  is  ordered,  that  the  appeal  do 


(a)  29  Car,  2.  c.  3.  s.  5,  6. 


stand 
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staiul  over  until  after  the  judges  of  the  Court  of  King's 
Bench  shall  have  made  their  certificate." 

Reg.  Lib.  B.  1817,  fol.  1649.  (a) 


(a)  The  judges  of  the  Court 
of  King's  Bench  certified,  that 
**  the  surrender  made  by  G. 
Covoherdy  of  the  copyholds, 
to  the  uses  of  his  marriage* 
settlement,  did  not  revoke  the 


Andersorty  cestui  que  trust  of 
lands  and  rents  in  Norton^ 
devises  several  legacies,  all 
which  before-mentioned  le- 
gacies not  limited  to  a  con- 
tinued payment,  my  will  is, 


surrender  made  to  the  use  of    shall  be  paid  within  a  year,  if 
his  will,  and  the  devise  of  such    my  lands  in  Norton  can  be 


copyholds."    Vatoser  v.  Jef^ 
feryy  S  Bam  and  Aid.  462. 

The  following  case  on  re- 
vocation is  extracted  from 
Lord  NoUingham's^  MSS. 
^<  EUon  V.  Harrisoth  March 
5.  26  Car.  2.  167^.  The 
Lady  Anderson^  cestui  que 
trusty  devised  to  Mr.  Har- 
risotiy  and  then  directed  her 
trustees  to  make  new  convey- 
ances to  other  trustees  for 
her  and  her  heirs,  and  died 
without  any  new  publication ; 
I  held  tliis  to  be  a  revocation ; 
for  devises  of  equity  are  as 
Revocation  of  revocable  as  devises  of  land ; 


a  will  in 
equity. 


and  ergOy  when  the  testator 
does  any  act,  either  incon- 
sistent, or  in  any  way  working 
upon  the  thing  devised,  his 
intent  is  presumed  to  be 
changed  without  a  new  pub- 
lication ;  as  a  feoffment  to  the 
use  of  the  testator  and  his 
heirs  revokes  the  will,  though 
it  be  the  old  trust ;  but  a  case 
■was  desired,  which  I  granted. 
EUon  V.  Harrison,  June  6. 
28  Car.  2.  1676.     The  Lady 


sold,  and  gives  the  residue, 
after  debts  and  legacies  paid 
to  the  Defendant,  whom  she 
makes  her  executor ;  and  af- 
terwards, by  deed,  under  hand 
and  seal,  appoints  her  trustees 
to  transfer  the  trust,  to  con- 
vey the  lands  in  Norton  to 
HaU  and  Boys,  in  trust  for 
herself.  Firsty  I  held  this  Executoi 
devise  sufficient  to  give  the  ex-  empowei 
ecutors  authority  to  sell  (a) ; 
secondy  But  yet  the  subse- 
quent conveyance  by  direc- 
tion of  the  testatrix,  was  a  re- 
vocation, without  a  new  pub- 
lication. Mr.  Attomei/ urged 
the  contrary,  because  the  new 
conveyance  had  not  put  the 
testatrix's  interest  in  another 
plight,  for  she  had  still  a  trust, 
and  the  same  old  trust,  in 
her ;  and  compared  it  to  the 
case  where  a  testator  makes 
a  feoffment  to  the  use  of  him- 
self and  his  heirs,  which  is  the 
old  use:  and  this,  he  said, 
was  no  revocation  :  I  denied 
that  case,  and  said  it  was  ex- 
pressly contrary  to  the  print- 
ed 


'a)  See  BcnCfiam  v.  WitUhircy  4  Madd,  44, 
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ed  book,  1  Car,  Cro.  24,  and 
to  the  judgment  there  cited 
by  Yelverton  (a) ;  thirds  Ad- 
mit no  revocation,  yet  the 
executor  could  not  sell  the 
land  so  long  as  the  personal 
estate  was  sufficient;  for 
though  the  land,  if  saleable, 
be  assets  in  equity,  yet  cer- 
tain it  is,  the  personal  estate 
was  liable,  in  the  first  place, 
and  it  would  be  very  hard. 


by  a  strained  construction,  to 
exclude  the  personal  estate 
being  contributory  in  the  first 
place,  on  purpose  to  mend 
the  executor's  interest  in  the 
residuum  of  that  personal 
estate.  Wherefore  the  De- 
fendant consented  to  pay  the 
principal,  and  convey  the  land, 
so  as  interest  and  costs  might 
be  spared,  which  was  ac- 
cepted," 


(a)  1  Ro.  Abr.  616,  U.  pi.  4.,  cited  by  YdveHrn^  J.  Cro.  Car.  24. 


MEUX  ©•  MALTBY.  n./  .  ,. 

Jmy  S.  10       ^ 

TN  Majfi  1804,  Moses  Agar  agreed  to  let  to  Richard  A  joint  stock 
-*•  Frost  a  house  in  Botherhiihey  for  twenty-one  years  StaSSedby 
from  Christmas  180S,  at  an  annual  rent  of  55/!.,  Frost  actofparlia- 
paying  150/,  towards  the  expenses  of  building  the  house,  in  them  all 
Frost  accordingly  paid  that  sum,  and  had  possessicMi  of  P?^^^  ^^ 
the  house;  but  no  lease  having  been  executed,  he,  in  them, and au- 
June  1806,  filed  a  bill  for  specific  performance.    AgOTj  ^^^^^T^ 
by  his  answer,  admitted  the  agreement,  but  alleged  that  tions  in  the 
he  was  unable  to  fulfil  it,  stating,  that  he  had  since  sold  ^g^urerVc^^ 
and  conveyed  an  estate  at  Botherhithe^  including  the  the  time  being, 

house  Iq  question,  to  David  Matthews^  who,  before  the  chas^  an  * 

estate  pending 
a  Ruit  against 
the  vendors,  to  coropel  the  specific  performance  of  an  agreement  to  grant  a  lease  of 
part ;  on  a  bill  bv  the  vendee  against  the  treasurer  and  directors,  the  plaintiffs  were 
declared  entitled  to  a  lease,  and  the  treasurer  was  enjoined  fW>m  disturbing  their 
possession,  though  the  rest  of  the  proprietors,  being  very  numerous,  were  not  par- 
ties ;  but  no  decree  could  be  made  for  the  execution  of  a  lease. 

contract 
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1818.  contract  of  sale  was  completed,  was  informed  of  the 
agreement  with  Frosty  and  engaged  to  perform  it. 
Matthewsj  having  been  made  a  Defendant,  by  his  answer, 
admitted,  that,  in  the  course  of  the  treaty  with  Agar  for 
the  purchase  of  the  estate^  he  understood  that  Frosi  oc- 
cupied the  house,  under  some  lease,  or  agreement  for  a 
lease. 

In  October  1807)  Matthews  sold  and  conveyed  the 
estates  which  he  had  purchased  from  Agar  to  Sir  Charles 
Price  and  William  Brcfwning^  in  trust,  for  the  East 
Country  Dock  Company. 

By  an  act  of  Parliament,  51  Geo.  3.  c.  clxxi.,  entitled 
<<  An  act  for  completing  and  maintaining  the  East 
Country  Dock  at  Rotherhithcy  in  the  county  of  Surrey;** 
it  was  enacted,  that  the  several  persons  therein  named, 
together  with  such  other  person  or  persons,  body  or 
bodies  politic,  corporate  or  collegiate^  as  should,  accord- 
ing to  the  conditions  and  restrictions  in  that  act  con- 
tained, be  possessed  of  any  part  of  the  joint  stock  of  the 
said  company,  their  several  and  respective  executors,  ad- 
ministrators, and  assigns,  being  a  proprietor  or  pro- 
prietors of  any  share  or  shares  in  the  said  dock  or  docks, 
should,  for  the  purposes  of  the  act,  be  a  joint-stock  com- 
pany, by  the  name  and  style  of  the  East  Country  Dock 
Company.  The  fourth  section  enacted,  that  all  the  mes- 
suages, lands,  tenements,  and  hereditaments,  which  then 
belonged,  or  might  thereailer  belong,  to  the  company, 
and  all  buildings,  erections,  and  other  matters  and 
things  thereon  and  thereunto  belonging,  and  also  alt 
basins  or  docks,  &c.  which  should  be  made,  &c.  by  the 
company,  should  be,  and  the  same  were  thereby,  vested 
in  the  company ;  and  it  should  be  lawful  for  the  com- 
pany, in  the  name  of  their  treasurer  for  the  time  being, 
,to  bring  any  action  or  actions,  and  to  prefer  or  prosecute 

17  any 
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any  bill  or  bills  of  indictment,  aj^inst  any  person  who 
should  damage,  or  cause  to  be  damaged,  any.  of  the 
works  to  be  made^  erected,  &c.  by  virtue  of  the  act,  or 
who  should  injure  or  destroy  the  same  whilst  doin^  or 
impede  the  doing  thereof,  or  steal,  or  wrongfully  take 
away  any  materials  or  machines  provided  or  to  be  pro- 
vided from  time  to  time^  or  used,  or  intended  to  be 
used  thereon,  or  for  any  other  purposes  of  the  act,  or 
who  shoald  wilfully  do  or  safier,  or  consent  to  do^  any 
thing  whereby  damage  might  accrue  to  the  messuage, 
erections,  and  buildings  to  be  purchased,  or  the  works 
or  machines  to  be  made  or  erected  by  virtue  of  the  act* 


1818. 


In  May^  1813,  Frost  having  become  bankrupt,  and 
Brc/wnifig  being  dead,  the  assignees  of  Frost  filed  a  sup- 
plemental bill  against  Sir  Charles  Price  and  MattliemSj 
which,  on  the  hearing,  was  dismissed  as  against  Sir 
Charles  Price,  without  costs,  with  liberty  for  the  Plain- 
tiffs to  amend  by  adding  parties,  (a) 


The  supplemental  bill  was  afterwards  amended  by 
making  Thomas  MaUbtfy  the  treasurer  of  the  East  Country 
Doclcy  and  seven  other  persons,  the  directors,  Defendants, 
alleging  that  the  treasurer  and  directors  were  also  the 
holders,orpossessedof,and  entitled  to, certain  sharesof  the 
joint  stock  of  the  company,  and  a  considerable  number  of 
other  persons  were  likewise  the  holders  of,  or  entitled  to, 
shares  of  the  joint  stock ;  but  the  shares  of  such  stock  or 
concern  bcingtransferrablc  at  the  pleasureof  the  respective 


(a)  <"  19  June^  1815.  His 
Honor  doth  order,that  this  cause 
do  stand  over,  with  liberty  for 
the  Plaintiffs  to  amend  their  bill, 
by  adding  proper  parties  thereto  i 
with  apt  words  to  -charge  them ; 


and  it  is  ordered  that  the  plain- 
tiff's bill  do  stand  dismissed  out 
of  this  court  without  costs,  as 
against  the  defendant  Sir  Charlet 
Price,  Baronet."— Reg.  Lib.  B. 
1817,  fol.  1616. 

holders 
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1818.  holders  thereof,  the  PlaiDti£&  were  unable  to  discover  or 
ascertain  who  were  the  present  holders  or  proprietors  of 
shares,  or  where  they  respectively  resided,  or  were  to  be 
met  with,  or  who,  by  name^  at  present  constituted  the 
East  Country  Dock  Compamf.  The  bill  prayed,  that  a 
proper  lease  might  be  executed  to  the  Plaintiffs,  accord- 
ing to  their  agreement,  and  that  they  might  be  quieted 
in  the  possession  of  the  premises,  during  the  residue  of 
the  term  of  twenty*one  years,  and  that  the  East  Country 
Dock  Company  and  the  Defendants  MaUby^  and  the  present 
directors,  and  all  future  treasurers  and  directors  of  the 
company,  might  be  restrained,  by  injunction,  from  ob- 
taining possession  of  the  house  from  the  Plaintifis ;  and 
that,  if  the  Plaintiffs  were  not  entitled  to  such  lease  as 
against  the  Dock  Companyj  that  the  Defendant  Matthews 
might  be  decreed  to  pay  to  the  Plaintifis  such  sum  as 
would  be  the  full  value  of  the  lease,  if  the  same  were 
granted,  and  that  the  value  might  be  ascertained  in  such 
manner  as  the  Court  should  direct. 

The  Defendants,  by  their  answer,  admitted,  that  the 
contract  between  Mattheaos  and  the  company,  and  the 
conveyance  to  Price  and  Bromitngf  were  entered  into 
and  executed  after  Matthews  had  answered  the  original 
bill  o{  Frost ;  and  denying  notice  of  the  agreement  with 
Frosty  insisted  that  they  were  not  bound  to  grant  a  lease. 

Mr.  Hart  and  Mr.  Shadwelly  for  the  Plaintiffi. 

The  Plaintifi'^s  equity  is  clear,  and  relief  may  be  ob- 
tained against  the  present  Defendants,  without  bringing 
before  the  Court  all  the  proprietors  of  the  company. 
Adair  v.  The  New  River  Company,  (a)  In  a  recent  case 
of  the  Gravesend  Watermen,  before  Sir  William  Grant f 
some  individuals  of  each  class  were  permitted  to  sustain 
the  suit. 

(a)  11  Fes.A29, 

Mr. 
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Mr.  Agar  and  Mr.  WingJUld  for  the  Defendants. 

The  cases  cited  are  not  authorities  for  the  present  at- 
tempt. In  no  instance  has  tlie  Court  decreed  a  convey- 
ance by  some  only  of  numerous  parties  interested  in  an 
estate,  or  directed  them  to  procure  the  concurrence  of 
the  rest,  'flie  Defendants  cannot  grant  the  lease  re- 
quired ;  they  have  not  the  whole  interest ;  they  are  ready 
to  convey  what  they  have.  Can  the  master  settle  proper 
covenants  in  the  absence  of  the  other  parties  ?  An  in- 
junction, being  ancillary  to  relief  by  the  execution  of 
a  lease,  to  which  the  Plaintiffs  are  not  entitled  in  this 
suit,  cannot  be  sustained. 


1818. 


Tlie  Master  of  the  Rolls. 


Jiv/y  10. 


If  this  were  a  case  between  party  and  party,  there 
could  be  no  defence.     The  bill,  for  specific  perform- 
ance of  the  contract  to  grant  a  lease,  was  notice  to  the 
purchaser  pendente  lite^  9nd  it  has  been  repeatedly  decid- 
ed, th^t  the  purchaser  of  an  estate,  in  the  possession  of  a  Purchsaeof 
tenant,  is  bound  to  inquire  by  what  right,  and  under  what  Jhe  oMscwion 
agreement,thetenautholdsit.(a)  It  is  clear,  therefore,  that  of  a  tenant, 
the  presentDefendants  are  as  much  bound  by  tbe  contract, 
as  the  person  who  originally  entered  into  it.  They  insist, 
however,  that  they  have  a  right  to  proceed  by  ejectment 
to  recover  possession  from  the  Plaintiffs.     The  single 
question  is,  whether  there  is  a  defect  of  parties  to  the 
suit. 


The  general  rule,  which  requires  the  Plaintiff*  to  bring 
before  the  Court  all  the  parties  interested  in  the  subject 
in  question,  admits  of  exceptions.     The  liberality  of  this 


[a)  Danieb  V.  Damson f  16  Fes,    Utony,  1  Mer,  SS9. 
249.   17  Vet.  453.      Allen  v.  An- 

Vol.  II.  U 


Court 
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Mzux. 

V. 

Maltby. 


Court  has  long  held,  that  there  is  of  necessity  an 
exception  to  the  general  rule,  when  a  failure  of  justice 
would  ensue  from  its  enforcement.  I  will  shortly  refer 
to  some  authorities,  which  show,  from  how  early  a  date 
was  established  this  doctrine  of  dispensing  with  parties, 
and  admitting  some  to  represent  the  absentees^  wh'ei'e  it 
would  lead  to  great  inconvenience  to  bring  them  all  before 
the  Court ;  authorities  after  which  the  subject  is  no  longer 
open  to  argument. 


The  first  case,  the  City  of  London  v,  Bichmond{a\  oc- 
curred in  1701,  and  the  decree  of  this  Court  was  affirm- 
ed by  the  House  of  Lords,  {b)  In  the  following  year  the 
same  principle  was  adopted  in  Qtiintin  v.  Yard*  (c)  In 
Vernon  v.  Blackerby  (rf),  Lord  Hardwicke  refers  to  the 
case  of  the  Bubble,  in  17^0,  in  which,  <*  although  seve- 
ral persons  were  interested,  yet  they  lodged  a  general 
power  and  authority  in  some  few  only,  and  therefore  to 
avoid  inconvenience  from  making  such  numerous  parties, 
this  Court  restrained  them  to  those  particular  persons  who 
were  intrusted  with  this  general  power."  (^)  In  172^9 
occurred  Chancey  v.  May.  {/)  That  indeed  was  the  case 
of  Plaintiffs  suing  in  behalf  of  themselves  and  all  other 
proprietors  except  the  Defendants ;  but  it  appeared  that 
the  eighteen  original  shares  of  the  undertaking  bad 
been  divided  into  eight  hundred ;  and  the  second  reason 
assigned  by  the  Court  for  over-ruling  the  demurrer,  is, 
<<  that  it  would  be  impracticable  to  make  all  the  proprie- 
tors parties  by  name,  and  there  would  be  continual  abate- 
ments by  death,  and  otherwise,  and  no  coming  at  justice^ 
if  all  were  to  be  made  parties."  (g) 

(tf)  2  Vern,  421.  (e)  2  Atk,  145. 

(b)  1  Bro,  P.  C.  Ed.  T<ml.  516.     (/)  Free,  in  Cha.  Ed.  Finch. 

(e)  I   Eq.  Ca.  Ah.  74.  592. 

(rf)  2Aik,  144,  (gf)  Ibid, 

Cnll^n 
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CtdUn  V.  the  Duke  of  Queensberry  (a),  determined  in 
1 781,  and  Horsley  v.  Bell,  in  1778,  referred  to  in  a  note 
on  that  case  (&},  proceed  on  the  same  principle.  In 
Uoyd  V.  Loaring  (c),  the  reason  given  for  sustaining  the 
amended  bill,  is  the  absolute  failure  of  justice,  which 
would  be  the  consequence  of  an  opposite  doctrine ;  and 
reference  is  made  to  FeUs  v.  Read  (df),  and  Pearson  r. 
Belchier*  {e)  Lord  Eldon  concludes  his  judgment  thus» 
*^  In  the  manuscript  notes  I  have  seen  strong  passages,  as 
falling  from  Lord  Hardwicke,  that,  where  a  great  many 
individuals  are  jointly  interested,  there  are  more  cases 
tlian  those,  which  are  familiar,  of  creditors  and  legatees^ 
where  the  Court  will  let  a  few  represent  the  whole,  (con- 
sidering the  Court  possessed  of  jurisdiction,  on  the  prin- 
ciple tliat  otherwise  there  would  be  a  failure  of  justice). 
There  is  one  case  very  familiar,  in  which  the  Court  has 
allowed  a  very  few  to  represent  the  whole  world.*'  {/)  In 
Adair  v.  the  Nem  River  Company  (g),  Lord  EldoUj  though 
he  dismissed  the  bill,  again  recognized  this  principle. 
*<  It  is  insisted,  that  the  Plaintiff  cannot  sue  in  equity^ 
without  bringing  before  the  Court  all  the  proprietors  of 
the  King's  share,  as  well  as  the  company,  whose  share  is 
also  subdivided ;  but  those  parties  are  represented ; 
andy  it  is  clear,  no  objection  of  that  kind  arises  as  to 
tbem,**  &c  {h)  The  Ix>rd  Chancellor  there  mentioned  the 
case^  which  is  to  be  added  to  those  that  I  have  stated,  of 
a  lord  of  a  manor  filing  a  bill  to  compel  service  to  his  milL 
There  <*  it  is  not  necessary  to  bring  all  the  individuab : 
why?  Not  that  it  is  inexpedient,  but,  that  it  is  imprac- 
ticable, to  bring  them  all.  The  Court  therefore  has  re« 
quired  so  many,  that  it  can  be  justly  said,  they  will  fairly 


1S18. 


(a)  1  Bro.  C.  C,  101.,  affinned 
in  the  Houie  of  Lords,  1  Bro. 
P.  C.  Ed.  TomL  596. 

(b)  Reported  also  Amb.  770. 

(c)  6  Vet.  775. 


(rf)  3  Vei.  70. 
(e)  4  Ves.  627. 
(/)  6  Vci.  779. 
(g)  11  Vei.  ^29, 
(A)  /*.  445. 


u« 
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and  honestly  try  the  legal  right  between  themselves,  all 
other  persons  interested,  and  the  PlaintiC  (^7)  In  re- 
ference to  the  case  before  him,  the  Lord  Chancellor  con- 
cludes, that  *^  it  is  competent  to  the  Court  to  say,  that  if 
the  Plaintiff  brings  so  many  of  those,  who  represent  the 
King's  share,  as  can  be  taken  duly  and  honestly  to  enter 
into  that  contest,  in  which  all  the  others  are  concerned, 
that  ought,  in  equity,  to  bind  those  who  are  present,  re- 
presenting those  who  are  absent"  (b) 


«  In  cases  familiar  to  every  practitioner  in  another  Court, 
it  is  the  course  of  every  day  to  hold  all  parishioners  bound 
by  a  suit  to  set  aside  or  establish  a  moduSf  though  some 
only  are  parties.  The  same  principles  have  been  recog- 
nized, in  Cousins  v.  Smith  (c),  and,  as  I  am  informed,  in 
a  very  recent  case  relating  to  the  town  oi  Brighton^  the 
Attomey'Gefitral  v.  Brown,  {d) 

Here  is  a  current  of  authority,  adopting  more  or  less 
n  general  principle  of  exception,  by  which  the  rule,  that 
all  persons  interested  must  be  parties,  yields  when  justice 
requires  it,  in  the  instance  either  of  Plaintiffs  or  Defend- 
ants. The  rigid  enforcement  of  the  rule  would  lead  to 
perpetual  abatements.  This,  therefore,  cannot  be  re- 
garded as  a  new  point,  or  as  creating  a  difficulty,  tt  is 
quite  clear  that  tlie  present  suit  has  sufficietit  parties,  and 
that  the  Defendants  may  be  considered  as  representing 
the  company.  Can  I  then  dismiss  the  bill  for  want  of 
parties,  because  all  the  proprietors,  admitted  to  be  so 
numerous  that  it  is  difficult  to  find  them,  are  not  before 
the  Court  ?  There  is  no  fair  distinction  in  that  respect 
between  this  case  and  those  which  have  been  stated. 

■ 

The  only  novelty  is,  that  the  bill  requires  an  act  to 


(«)   11  Vet.  445. 
(b)  Ihid, 


(r)  1.5  Ves.  542. 

{d)  Ante,  vol.  i.  2fi5.,  seep. 506. 

he 
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be  done  by  the  absentees.  Not  having  them  before  the 
Court,  though  their  rights  may  be  bound,  there  is  a  dif- 
ficulty in  making  them  act.  The  Plaintiff  requires  spe- 
cific performance  of  the  agreement ;  and  it  would  hardly 
be  sufficient,  supposing  it  proper,  for  a  few  to  execute  a 
lease  on  behalf  of  the  rest.  In  a  conveyance  of  the  int^ 
terest,  nil  must  join.  But  that  difficulty  presents  no  ob- 
jection to  binding  the  rights  of  the  parties  not  before  the 
Court.  That  is  authorized  by  every  one  of  the  cases  re- 
ferred to.  If  the  Court  cannot  proceed  to  compel  the 
Defendants  to  do  the  act  required,  it  must  go  as  far  as  it 
can. 


1818. 


Consider  what  a  failure  of  justice  would  otherwise  eil- 
sue.  In  1805,  the  owner  of  this  land  entered  into  an 
agreement  to  grant  a  lease  for  21  years,  for  a  rent  and 
a  pecuniary  price.  The  land  eventually  comes  into  the 
possession  of  the  Dock  Company,  who,  representing  the 
original  party  to  the  contract,  are  called  on  to  perform 
it.  On  the  merits,  they  have  no  defence ;  the  Plaintiffs 
have  as  clear  a  right  to  this  lease  as  the  Defendants  haVe 
to  their  estate.  Are  they  to  be  left  to  an  action  at  law, 
with  all  the  difficulties  relating  to  parties,  and  of  ascer- 
taining H'hftt  damages  or  compensation  they  are  to  r^ 
cover  ?  *  To  be  expelled  from  this  Court,  where  thejr 
(iroper  remedy  is,  because  the  estate  is  in  the  hands  ef 
persons  who  will  not  perform  the  contract  which  they 
are  bound  to  perform  ?  Is  that  justice?  Can  this  be  a&- 
■similated  to  the  cases  in  which  cotirlsof  equity  refuse  rdief, 
and  leavethe  parties  to  an  action?  Thatisthe  practice  onl}' 
where  an  action  will  better  accomplish  justice,  or  where  the 
Court  is  of  opinion  that  the  Plaintiff  is  not  intitled.  Here 
the  impediment  arises  solely  from  the  conduct  of  the  De- 
fendants, not  from  the  difficulty  of  the  case.  The  estate, 
without  the  Plaintiff's  fault  has  come  into  the  hands  of 
persons  who  refuse  to  execute  tlic  contract.  What  would 

U  3  be 
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be  the  consequence  of  allowing  the  objection  ?  Are  the 
company  aware,  or  do  they  mean  to  avow,  that,  in  every 
case,  it  is  impracticable  to  compel  them  to  perform  a  con- 
tract ?  That,  unless  all  the  proprietors  are  made  parties, 
which  is  impossible,  no  suit  can  be  maintained  against 
them,  in  equity  ?  It  is  a  benefit  to  the  company  to  over- 
rule such  an  objection.  If  it  prevails,  no  one  will  ever 
contract  with  them.  I  cannot  suppose  that  they  intend, 
or  will  be  advised,  to  insist  on  it. 


Instead  of  dismissing  the  bill,  I  will  do  what  I  can  to 
assist  the  Plaintiffs;  bind  the  right,  declare  the  Plaintiffs 
entitled  to  a  lease,  and  restrain  the  treasurer  from  dis- 
turbing their  possession.  I  have  had  doubt  whether  I 
ought  not  to  go  farther.  It  is  hard  that  the  Plaintiffs 
have  not  all  the  justice  which  tliey  would  have,  as  between 
party  and  party ;  that  they  cannot  carry  their  lease  to 
market :  but  thus  far  I  shall  certainly  give  relief. 


<<  His  Honor  doth  declare,  that  under,  or  by  virtue 
of,  the  agreement  in  the  pleadings  mentioned,  dated  the 
16th  day  of  May  180^,  the  Plaintiffs  are  entitled  to  a 
case  from  tlie  East  Country  Dock  Company  of  the  pre- 
mises in  question,  for  the  unexpired  term  of  twenty-one 
years  from  Christmas  1803,  at  the  rent  of  55/. ;  and  it  is 
ordered,  that  it  be  referred  to  Sir  J.  Simeon^  Bart,  one 
&c.  to  tax  the  Plaintiff*'s  costs  of  the  original  suit,  and  of 
the  supplemental  suit  against  the  Defendants,  the  treasurer 
and  directors  of  the  said  company,  and  the  Defendant, 
David  Matthews;  and  it  is  ordered,  that  the  Defendants 
in  the  supplemental  suit  do  pay  to  the  Plaintiffs  such 
costs;  and  it  is  ordered,  that  the  Plaintiffs  do  pay  the 
rent  to  grow  due  from  time  to  time,  to  the  Defendant, 
Thomas  Maltby^  as  treasurer,  and  to  the  treasurer  for 
the  time  being,  of  the  said  company ;  and  it  is  ordered, 
that  such  treasurer  be  restrained  from  bringing  any  ac- 
tion 
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tioD  to  disturb  the  Plaintiffs  in  the  i^ossession  and  enjoy- 
ment of  the  premises,  during  the  term  for  which  the 
Plaintiffs  are  hereinbefore  declared  to  be  entitled  to  a 
lease,  and  any  of  the  parties  are  to  be  at  liberty  to  s(^y 
to  this  Court  as  there  shall  be  occasion."  (a) 


181S. 


(a)  See,  in  addition  to  the 
cases  cited,  Broum  y.  Howard^ 
1  Eq.  Ca.  Ab,  16ft  Cuthbert  y, 
Wesiwood^  GUb.  Rep,  in  Eq. 
230.  Biscae  v.  7%e  Undertaken  of 
ih9  Land  Bank,  2  Eq,  Ca.Ab.  166. 
pi.  7.  cU.  GUb,  Rep,  in  Eq,  230. 


Moffat  V.  EarquJtarson,  2  Bro, 
C.  C,  538.  Good  V.  BUwiU,  15 
Ves,  597.  Brown  v.  Harrit,  15 
Fes.  552,  Cockburn  ▼.  Thomp^ 
son,  16  Vci,  521.  Pearce  t. 
Piper ^  17  Ves.  1  Beaumont  t. 
MeredU/i,  5  Vet.  4"  Beam,  180. 


EDWARDS  r;.  M«LEAY. 

^■^HE  original  decree  in  this  cause  (a),  dated  19th 
Jult/  1815,  was  as  follows:  "  His  Honor  doth 
declare,  that  the  sale  in  the  pleadings,  n^ientioncd,  and 
the  conveyance  executed  in  pursuance  of  such  sale, 
bearing  date  the  24th  and  25th  days  oi  May  1811,  were 
fraudulent  and  void ;  and  doth  order  and  decree,  that 
the  same  be  set  aside,  and  the  said  conveyance  delivered 
up  to  be  cancelled ;  and  it  is  ordered,  that  it  be  referred 
to  Mr.  Steelj  one,  8u%  to  inquire  and  state  to  the  Court, 
when  the  Plaintiff  quitted  the  beneficial  possession  of 
the  house  and  premises  in  question  in  this  causey  apd 
to  take  an  account  of  all  sums  of  money  paid,  laid 
out,  or  expended,  in  repairs  or  improvements  made  by 
the  said  Plaintiff  on  the  same,  and  the  said  Master 
is  also  to  take  an  account  of  the  costs,  charges^  and  ex- 
penses, which  the  Plaintiff  has  incurred  and  been  put 
to,  in  consequence  of,  or  which  have  been  incidental  to, 
his  purchase  and  conveyance  thereof;  and  the  Master 


Jm/^6.  10,  IK 

An  estate  hav- 
ing been  sold, 
some  [uut  of 
which,  ma- 
terial to  the 
enjoyment  of 
the  rest,  was 
subject  to  a 
defect  of  title 
known  to  the 
vendors,  but 
not  disclosed 
by  the  ab- 
stract, and  un- 
known to  the 
purchaser,  the 
contract  was 
rescinded,  and 
the  vendors 
were  ordered 
to  repay  the 
purcq^  mo- 
ney, with  all 
costs  and  ex« 
penses  inci- 
dent to  the 
purchase  and 
cuuvcyance. 


(*i)  Reported  Cottp,  308. 
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is  to  compute  interest  at  tiie  rate  of  5/.  per  cent,  per 
aswunij  upon  the  several  sums  whicli,  under  the  direc- 
tions herein  contained  before  given»  he  shall  find  to  have 
been  so'  paid,  laid  out,  or  incurred,  and  also  upon  the 
sum  of  5890/.,  from  such  time  as  the  said  Master  shall 
find  that  the  Plaintiff  quitted  tlie  beneficial  possession  of 
the  said  house  and  premises ;  nud  it  is  ordered,  that  the 
Defendants' do  pay  unto  the  Plaintiffs  Uie  said  sum  of 
5390/.,  together  with  what  the  said  Master  shall  certify 
to  be  the  amount  of  the  several  accounts  hereinbefore 
directed,  together  with  his  costs  of  this  suit  to  be  taxed, 
Slc;  and  thereu|K)n  it  is  ordered,  that  the  Plaintiff  do 
re-convey  and  re-assign  the  said  purchased  premises,  at 
the  Defendants'  expense,  unto  them  the  said  Defend- 
ants, or  as  they  shall  direct,  such  conveyance  and  re- 
assignment to  be  settled  by  the  said  Master,"  &c. 

Reg.  Lib,  A.  1817*  fol.  1601  —  1605. 


From  thiv  decree  the  Defendants  appealed. 

The  case  having  been  argued  by  Mr.  Hart  and  Mr. 
tShadxipellj  for  the  Defendants,  and  Sir  Samuel  Bamilly 
and  Mr.  Spraiiger^  for  the  Plaintiff*,  the  Lord  Chancellor 
observeil,  that  nothing  appearing  on  the  abstract  which 
altered  the  nature  of  the  case,  he  approved  the  judgment 
of  the  Master  of  the  Rolls;  and  that  the  pleadings  did 
not  authorize  the  argument  that  a  good  title  could  still 
be  made. 


Ju/^  II. 


T/ic  Lord  Chancellor. 

Having  read  the  pleadings,  I  am  entirely  of  opinion, 
that,  though  it  may  be  necessary  to  state  with  more  pre- 
cision the  subject  of  inquiry  relative  to  repairs  and  im- 
provenicMitj*,  the  decree  is  substaiitialiy  right.     Nothing 

was 
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was  done  by  the  Plaintiff  after  he  knew  the  defect  of  the  1818* 
title;  he  certainly  could  have  claimed  no  allowance  even 
for  subsequent  repairs.  The  case  resolves  itself  into  this 
question,  whether  the  representation  made  to  the  Plain- 
tiff was  not,  in  the  sense  in  which  we  use  the  term,  fraud- 
ulent? I  am  not  apprised  of  any  such  decision,  but  I 
agree  with  the  Master  of  the  Rolls,  that  if  one  party  makes 
a  representation  which  he  knows,  to  be  false,  but  the 
falsehood  of  which  the  other  party  had  no  means  of 
knowing,  this  Court  will  rescind  the  contract.  In  prin- 
ciple, therefore,  the  decree  is  right,  though  it  seems  to 
have  gone  too  far  on  the  subject  of  repairs  and  improve- 
ments. Its  terms  must  be  made  conformable  to  the 
prayer  of  the  bill;  striking  out  theword  ^improvements," 
and  leaving  the  word  ^^  repairs,"  I  give  the  Plain- 
tiff all  that  he  has  asked  by  his  bill,  and  I  cannot  give 
him  less. 

July  1 1,  1818.  "His  Lordship  doth  order,  that  the 
decree  made  on  the  hearing  of  this  cause,  on  the  1 9th 
day  of  July  1815,  be  varied,  so  far  as  it  directs  an  ac- 
count to  be  taken  of  all  sums  of  money  paid,  laid  out,  or 
expended,  in  improvements  made  by  the  Plaintiff^  on 
the  house  and  premises  therein  mentioned ;  and,  instead 
thereof,  it  is  ordered  that  it  be  referred  to  the  said  Mas- 
ter, to  take  an  account  of  all  costs,  charges,  and  expenses, 
which  the  Plaintiff  has  been  properly  put  to,  in  conse- 
quence of,  or  which  have  been  incident  to,  the  purchase 
of  the  said  house  and  premises,  and  the  conveyance 
thereof  to  the  Plaintiff;  and,  for  the  better  taking  of  sui:h 
account,  the  parties  are  to  produce,  &c. ;  and,  with  the 
said  variation,  it  is  ordered,  that  the  said  decree  be  affirm- 
ed; and,  it  is  ordered,  that  one  moiety  of  the  sum  of  10/., 
deposited  with  the  register,  &c.,  be  paid  to  the  plain- 
tiff," &c. 

Reg.  Lib.  A.  1817,  fol.  1813. 
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IS18. 


JufyB, 


Ex  parte  BROWN. 


Commission  raiHE  bankrupt   being  under   commitment    for    not 

fuperseded,  M                  ,                          ,         ,                                ,    , 

on  the  peti-  answering  to  the  satisfaction  of  the  commissioners, 

tion  of  the  petitioned  that  the  commission  midit  be  superseded ;  all 

bankrupt  un-  ^                                                                       .                 . 

der  commit-  the  creditors  who  had  proved  debts  had  signed  their  con- 


sent to  the  petition,  and  the  commissioners  certified  to 


ment  for  not 

answering, 

with  the  con-    that  effect.     Mr.  Montagu^  for  the  petition,  cited  Ex 

creditors.         patie  M^Gamis  (a),  overruling  Ex  parte  Bean,  (ft) 

The  Lord  Chancellor. 

If  a  bankrupt,  under  commitment,  applies  to  super- 
sede a  commission,  by  reason  of  its  invalidity,  he  is  en- 
titled to  be  heard,  as  in  Ex  parte  M^Gennis ;  but  that 
he  shall  be  discharged,  on  consent  of  the  creditors,  when 
committed  under  a  valid  commission,  is  a  different  pro- 
position. At  least,  the  order  must  be  qualified  by  an 
undertaking  on  his  part,  to  bring  no  action,  in  respect 
of  his  commitment,  and  to  confirm  sales  under  the  com- 
mission. With  those  qualifications,  unless  I  intimate  an 
opinion  to  the  contrary  to-morrow,  you  may  take  the 
order. 


Jula  10.  '^'^^  Lord  Chancellor. 

With  the  consent  of  all  the  creditors,  it  is  of  course 
to  supersede  tlic  commission;  the  consequence  is,  that 
the  authority  for  keeping  the  bankrupt  in  custody  has 
ceased.  He  must  be  discharged  upon  the  terms  which 
I  intimated. 

(a)  18    Vet,  '-'SO.    1  Rvsey60.        (A)   17  Vet,  47, 
SI. 

**  Now 
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**  Now  upon  hearing  the  said  petition  read,  and  what        18 18. 
was  alleged  by  the  counsel  for  the  petitioner,  and  the        ■  '    J 
petitioner  undertaking  not  to  bring  any  action,  and  also       Brown. 
to  confirm  all  sales  made  by  the  said  assignees  under  the 
said  commission,  I  do  order,  that  the  said  commission 
issued  against  the  petitioner  J.  Brawny  and  dated  the 
11th  of  March  1817,  be  superseded,  and  that  a  writ  of 
supersedeas  do  forthwfth  issue  for  that  purpose.'*   Orders 
in  Bankruptcy,  1818.,  Lib.  Hl>.,  p.  SO. 


ATTORNEY-GENERAL  v.  WARREN.  ,  .  ,^  ,^ 

«/ii/y  14.  lis. 

nnHE  information  filed,  on  the  2Ut  Navemberj  1815,  J^J^S^ 
.  •*    at  the  relation  of  the  trustees  of  "  F6ljavnbi%  Cha-  igto,  in  a  suit 
^rity,**  stated,  that  Godfrei/ Foljamhe^  by  his  will,  dated  trasteesofa 
.  th6,24th  of  Febrtutry^  in  the  3  7th  year  of  the  reign  of  charity,  im- 
Elizabetht  devised  to  Isabel  Foljatnbe,  his  wife^  and  her  tors,  and  per- 
heirs,  the  rectory  and  parsonage  of  Adenboroughf  in  the  fons  mterettcd 
county  of  Nottingham^  together  with  the  glebe  lands,  plication  of 
upon  trust,  (after  the  expiration  of  a  term  of  years  which  ^hich  tt«  ^ 
George  Foljambe  had  therein),  to  pay  certain  annuities  to  Attomey-Ge- 
the  preacher  and  schoolmaster  at  Chesterfield^  and  to  the  ^  party,  bar- 
Masters  and  Fellows  of  Jesus  and  Maudalen  Colleges,  *?«  directed 

the  trustees 

Cambridge^  and  to  apply  the  residue  of  the  rents  and  under  the  in- 

profits  towards  the  relief  of  the  poor  of  the  parish  of  demmtyofthc 
Chesterfield^  at  the  view  and  oversight  of  his  executors  form  an  agree- 

«rf *. .urvi™  =  .nd  after  .Mt  d«=-«,  of  »d,  p».  S^F 

that  suit,  for 
granting  a  lease  of  tithes  for  9S0  j^ears  at  a  fixed  pecuniary  rent,  and  an  exchange 
of  lands,  and  the  conveyances  having  been  accordingly  execute,  and  the  rent  con- 
stantly paid,  and  the  lands  enjoyed  in  conformity  to  the  decree ;  an  information  l^ 
the  Attorney-General,  at  the  relation  of  the  present  tmstees,  a^nst  the  person 
claiming  under  the  Plaintiff  in  the  former  suit,  for  an  account  of  tithes, 
the  decree  of  1670,  which  was  set  forth  in  the  answer,  was  dismisied. 

bon 
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son  as  should  be  owner  of  bis  mansion-house  of  fVatton; 
diaty  by  a  conveyance  dated  the  27tli  of  Augusi,  1584, 
Isabel  Foljambe  granted  the  rectory  to  William  IretoUf 
and  Man/y  his  wife,  and  their  heirs,  to  pay  the  sums  of 
money,  aiid  accomplish  the  purposes  expressed  in  the 
will. 


The  information  further  stated,  that  tlie  succession  of 
trustees  had  been  regularly  continued,  and  that  the  rec- 
tory was  then  vested  in  the  relators  on  the  trusts  of  the 
will,  and  they,  as  impropriate  rectors,  were  entitled  to 
the  tithes  of  corn,  grain,  and  hay  in  the  parish  of  Aden^ 
bmough :  and  that  the  Defendant,  Sir  John  Borlase 
Warren^  Baronet,  then  was,  and,  since  1809,  had  been, 
the  owner  of  lands  within  the  ppirisb. 

The  information,  stating,  by  way  of  pretence,  a  \emskj 
dated  the  12th  o^  September y  17<>3,  by  which  the  trustees 
of  that  time  granted  to  Arthta*  fVarretiy  an  ancestor  of 
the  Defendant,  the  tithes  of  the  lands  then  belonging  to 
him  within  the  parish,  for  980  years,  charged,  that  the 
compensation  made  by  the  pretended  lease  to  the  trus- 
tees for  the  tithes,  was  grossly  inadequate  and  fraudu- 
lent, and  that  the  lease  was  illegal  and  wholly  void,  aiid 
that  the  then  trustees  were  not  enabled  to  enter  into,  or 
to  giant  any  such  lease,  tending,  in  the  highest  degree, 
to  injure  the  interest  of  the  charity ;  and  tlic  relators 
submitted,  that  the  lease  was  fraudulent  and  void,  and 
could  only  be  binding  on  the  parties  thereto. 

The  information  prayed,  that  the  pretended  lease,  or 
agreement  for  a  lease,  might  be  declared  to  be  illegal  and 
void,  and  ordered  to  be  delivered  up  and  cancelled,  and 
that  an  account  might  be  taken  of  the  single  value  of  all 
the  titheable  matters  which  had  arisen  on,  or  from,  the 
farms  and  lands  occupied  by  the  Defendant,  and  that  he 

I  o  might 
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might  pay  to  the  relators  what  should  appear  to  be  due        1818. 

fironK  him,  the  Plaintiff  waivinir  all  pains  and  penalties  /  '~-  -^ 
that  might  have  been  incurred  by  the  Defendant,  for  Gmmsmal 
•ubtracting  or  not  setUng  out  the  tithes.  ^J;^^ 

The  answer  of  the  Defendant  stated,  that  the^  rectory 
being  in  the  possession  of  Henry  Fdjambe^  under  a  lease 
from  the  trustees,  and  Arthur  Warren  being  possessed  of 
the  manor  of  Taton  (a  part  of  the  parish  of  Adenboroughf) 
and  of  some  arable  lands  in  the  parish,  for  the  remain- 
der of  a  term  of  a  thousand  years,  (the  reversion  in  fee 
being  vested  in  Benjamin  Weston  and  Hopton  Shuter^  in 
trust  for  him,)  and  having  entered  into  the  agreement 
after-mentioned,  in  Easter  Term  1662,  Arthur  Warren^ 
in  conjunction  with  his  trustees  Weston  and  Skitter^  exhi- 
bited a  bill  in  Chancery  against  Henry  Pierpoint  and  the 
other  trustees  of  the  charity,  Henry  Fotjambef  the  tenant 
of  the  rectory,  the  masters  and  fellows  of  Jesus  and  Mag" 
dalen  Colleges,  W.  B.  the  preacher  and  JB.  S*  the  school- 
maiter  of  the  parish  of  Chesterfield^  and  the  church- 
wardens and  overseers  of  the  poor  of  the  parish,  stating 
the  foundation   of  the  charity,  and  that  there  being 
tithes  payable  by  Arthur  WarreUj  out  of  his  manor  and 
lands,  to  the  impropriators  of  Aderiborough ;  about  Septew^ 
4^*  1661,  he  treated  with  Henry  Foljambe  for  the  pay- 
ment of  a  certain  sum  of  money  in  lieu  of  such  tithes, 
and  for  laying  the    lands  belonging  to  the  rectory, 
whldi  were  intermixed  with  Arthur  Warren*^  bnd^  into 
several  closes  by  themselves ;  and  that  it  was  agreed  be- 
tween  Warreti  and   Henry  Foljambe^  that  the  former 
dMMild  pay  to  Foljambtf  during  his  term  in  the  rectory, 
60/.  per  annum  for  the  tithes,  and  that  the  taxes  should 
be  equally   borne  between  them,  and  that  the  glebe 
lands,  which  were  arable  lands  lying  in  the  fields  of 
Totony  should  be  all  laid  together  in  one  place  of  the 
fialds,  at  the  choice  of  Foljambet  and  that  Warren  was  to 

fence 
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Attorney- 
General 

Warren. 


fence  them  out,  and  the  Defendants  to  maintain  (be 
fence  afterwards,  and  that  such  lands  were  to  continue 
tithe-free  for  ever  to  the  rectory ;  that  the  meadow  and 
pasture^grounds  belonging  to  the  glebe  in  Toton  should 
be  set  forth  and  laid  together,  as  Warren  and  Foljambe 
should  agree,  to  remain  in  severalty  for  ever  tithe-free ; 
and  that  Foljambe  should  have  seven  acres  of  land  set 
out  in  Toton  Moor^  towards  Chelwellf  to  be  and  remain 
to  the  rectory  for  ever,  in  satisfaction  of  all  common  of 
pasture  belonging  to  the  rectory  lying  within  Toton^  and 
that  Foljambe  should  maintain  the  fence  towards  CheU 
"joellf  and  the  same  towards  the  lane  then  made  by  f^or- 
ren;  and  that  Warren  was  also  to  divide  that  part  of  the 
Holme  Leyes  belonging    to    the  rectory,    which    was 
staked  out  from  the  rest,  and  to  maintain  all  the  fences 
of  the  same  for  ever ;  and  pay  405.  to  Foljambe^  and 
give  him  twenty  loads  of  stone  towards  making  a  bridge ; 
and  that  he  was  also  to  divide^  the  meadows  belonging 
and  laid  out  to  the  rectory  from  the  vicar's  lands,  and 
Foljambe  was  to  have  as  much  laid  out  for  it,  with  a 
convenient  way  through  certain  adjoining  lands;  that 
the  bill  farther  stated,  that  this  agreement  had  been  re- 
duced into  writing,  and  was  to  be  confirmed  by  Pier^ 
point  and  the  rest  of  the  trustees,  and  that  they  being 
acquainted  with  it,  and  being  sensible  of  the  advantage 
that  would  arise  to^  the  charitable  uses,  approved  of  the 
agreement;  and  that  Warren  had  laid  out  the  arable 
lands,  and  in  other  particulars  performed  his  part  of  it, 
and  offered  to  secure  the  payment  of  the  60/.  per  an^ 
mtm^  by  a  conveyance  of  a  part  of  tlie  manor  of  Toton^ 
then  on  lease,  and  by  bond  during  the  continuance 
of  that  lease ;  the  bill  prayed  the  execution  of  the  agree- 
ment. 


The  answer  farther  stated,  that  the  Defendants  to  this  bill 
appeared,  and  put  in  theiranswers,  and  the  Defendants,  the 

Masters 
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Masters  and  Fellows  oi  Jesus  and  Magdalen  CoUegesi  bjr 
their  answers,  submitted  to  the  judgment  of  the  Court,  how 
far  the  agreement  should  be  performed;  that  Henry  Fol' 
jambe  having  died,  the  suit  was  revived  against  John  Fol-^ 
jambe  and  Henry  Fcljambey  his  executors :  and,  in  ]  670, 
a  decree  was  pronounced,  directing  that  the  agreement 
should  be  performed,  and  that  the  Plaintifis,  according 
to  their  several  interests,  should  hold  and  enjoy  the  ma- 
nor and  all  the  lands  in  Toiony  in  which  they  hod  any 
interest,  and  not  set  out  to  the  Defendants,  and  also  the 
lands  allotted  to  the  Plaintiffs  by  the  agreement,  dis- 
charged of  tithes  for  ever,  and  of  the  yearly  pajrments  to 
the  minister  and  schoolmaster  of  Chesta'field^  and  to  the 
colleges,  and  of  all  fee-&rm  rents  char^;eable  on  the  rec* 
tory;  and,  that  in  lieu  thereof,  Warren  should  convey 
and  settle  the  lands  offered  for  security  of  the  60/*  per 
atmumj  to  the  trustees,  and  that  that  sum  should  be  paid 
according  to  the  agreement ;  and  that  the  trustees  should 
convey  the  ancient  glebe  lands  allotted  by  the  agreement 
to  JVarren,  and  that  the  Defendants  should  enjoy  the  lands 
allotted  to  them,  in  lieu  of  the  ancient  glebe  lands  and 
common  of  pasture,  as  the  glebe  lands  of  the  rectory ; 
and  the  trustees  were  to  be  protected  by  the  Court,  for 
what  they  should  do,  in  pursuance  of  the  decree.  It 
was  also  decreed,  that,  as  well  the  whole  rectory  of  Aden^ 
borough  (the  tithes  and  glebe  in  Totonj  and  such  other 
lands  as  were  the  Plaintiffs',  and  which  they  were  to  have 
by  the  agreement,  and  in  pursuance  of  the  order  and  de- 
cree excepted,)  as  the  60/.  j>er  annuniy  to  be  secured  in 
lieu  of  the  tithes  of  Toion^  and  the  lands  set  out,  or  to  be 
set  out,  for  security  of  the  60/.  per  annum^  and  in  lito  of 
the  rectory  in ^Toton^  should  for  ever  stand  charged  and 
liable,  in  the  hands  of  the  trustees,  their  heirs  and  as- 
signs, to  the  payment  of  the  several  sums  to  the  several 
persons  therein-mentioned,  respectively,  and  the  residue 
of  the  profits  of  the  rectory,  and  of  the  601.  per  annum^ 
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and  the  lands  set  out  for  the  glebe  in  Ttdon,  should  be 
for  ever  employed  and  disposed  of  for  the  relief  of  the 
poor  of  the  parish  of  Cinierfield,  according  to  the  intent 
of  the  will  of  Godfrey  Fcljambe. 

The  answer  fiirther  stated,  that  conveyances  were  a£» 
terwards  executed,  dated  the  12th  and  ISdi  oiSepiembar 
1673f  by  which  Ariltur  Warren,  and  bis  surviving  trustee 
Sfttf^er,. conveyed  to  the  trustees  of  the  charity  the  lands 
set  out  for  them,  according  to  the  agreement,  together 
with  the  other  premises  intended  as  a  security  for  the 
payment  of  the  60/.  per  awmm ;  and  the  trustees  of  the 
charity  assigned  to  Warren^  for  a  term  of  nine  hundred 
and  ^gfaty  years,  (being  the  residue  of  his  term  of  one 
thousand  years,)  the  glebe  lands  of  the  rectory  lying  in 
ToloHf  together  with  the  tithes  of  the  lands  belonging  to 
Warren  f  and  the  inheritance  of  the  glebe  lands  and 
tithes  was  conveyed  by  the  trustees  to  Shuter  and  his 
heirs,  in  trust,  for  Warren  and  his  heirs,  the  trustees  eo* 
venanting  for  quiet  enjoyment  of  the  lands  and  tithes. 

The  answer  also  stated,  that  Arthur  Warren^  and  thoae 
daimii^  under,  or  iu  trust  for,  him,  took  and  had  ever 
since  retained  possession  of  the  lands  and  tithes,  and  had 
regularly  paid  the  60/.  per  afiman,  in  lieu  of  tithes,  and 
the  trustees  had  possession  of  the  lands  conveyed  to 
them ;  and  that  the  manor  and  estates  of  Arthur  War" 
ren  had  become  vested  in  the  Defendant,  Sir  John  Bar-' 
lose  Warren. 

The  sum  of  602.  per  annum  was  accepted  by  the  trus- 
tees in  lieu  of  tithes,  down  to  the  11th  of  October 
1814,  but  a  tender,  on  the  6thof^^rf7l815,  of  the  aiun 
then  due,  was  refused. 


The  answer  submitted,  that  the  trustees  were  bound 

by 
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by  the  agreement  and  decree ;  and  that  the  compensation 
for  the  tithes  was  not  inadequate. 

'    Mr.  Weihereli^  Mr.  Hornet  and  Mr.  DowdesnoeUf  for 
the  information. 

The  original  transactioni  in  efiect  an  absolute  aliena- 
lion  of  charity  estates,  at  a  fixed  rent,  is  a  gross  breach 
of  trust^  and  cannot  prevail  in  this  Court.  AUontey^Ge-- 
neral  v.  Green  (a),  Attamey-General  v.  Osoeit  {b),  AltoV'^ 
ney-'Gefieral  v.  Griffith  (c),  Altomey*General  v.  Back^ 
house,  (d)  From  tlie  earliest  times,  leases  granted  by 
trustees  of  a  charity,  at  an  undervalue,  have  been  re- 
scinded. Wright  V.  the  School  of  Neyoport  Pond  (e).  The 
Inhabitants  ofEUham  v.  Warreyn  (/),  and  other  cases  in 
Duke. 
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'  The  decree  of  1670,  on  which  the  answer  insists,  is  not 
an  effectual  confirmation  of  the  previous  transaction. 
That  proceeding  was  a  fraudulent  contrivance  for  obtain- 
ing the  sanction  of  the  Court  to  a  voluntary  agreement. 
The  suit  was  not  adverse;  no  inquiry  was  directed  whe- 
ther the  contract  was  beneficial  to  the  charity ;  the  At- 
tomey«General  was  not  a  party ;  as  against  him,  it  is 
res  inter  alios  acta.  A  decree^  in  such  a  causey  is  an 
imposture,  (g)      In  the  case  of  Hemmorth  Hospital 

(a), 

(fl)  6  Vei.  452.  (/)  Duke^  67.,  see  Attorn^- 

(6)  10  Ves,  S55.  General  v.   Magwood,  18  Fei. 

(e)  13  Ves.  565.  315.,  and  the  authorities  there 

•  ( d)  17  Ves,  295.  cited,  and  Attome^General  v. 

*  *(e)  Duke,  Law  of  charitable  Wilson,  18  Ves.  518. 

46.   .  '    ' 


(g)  The  counsel  here  Xtn^^/cm's  trial: — "A  sen- 
cited  the  following  passage  tence  obtained  by  fraud  and 
from  the  argument  of  the  collusion,  is  no  sentence. 
Solicitor •  General  Wedder^  What  is  a  sentence?  It  is 
hume^  on  the  Duchess  of  not  an  instrument  with  a  bit 
Vol.  II.  X  of 
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(a),  a  decree  by  the  Master  of  the  Rolls,  was,  in  a  subse- 
quent suit,  treated  as  a  nullity;  and  in  the  Atfamey^General 
V.  Chclmley  (&),  a  decree,  confirming  an  agreement  between 
a  rector  and  the  parishioners,  for  an  exchange  of  laads^ 
and  an  annual  pecuniary  compensation,  in  lieu  of  tithe% 
was  set  aside,  notwithstanding  an  acquiescence  of  eigh^ 
years.  In  Setters  v.  Danosonj  Lord  Tkwrtom  considered 
an  irregular  order  a  nullity,  (c)  It  is  clear  that  length  df 
time  is  not  a  bar  to  a  claim  on  behalf  of  a  charity.  The 
fact,  that  the  property  has  passed  through  the  hands  of 
many  tenants,  creates  no  objection ;  they  are  not  charged. 
Tlie  only  defence  to  a  suit  like  the  present,  is  purchase 
for  a  valuable  consideration  without  notice,  of  whidi 
here  is  no  pretence. 

(a)  Blackiton  v.  The  HospUal  459.  3  GwUi.  914.  S  Eden^SOi. 

of  Henuworth,  Duke^  49. ;  see  a  7  Bro.  P.   C.   Ed,   Toml.    54. 

farther  account  of  the  case  in  and  see  Jone$  ▼.  Snow^  5  Gtmll, 

WaUmi  v.  Hinsworth  HoipUal^  1199.     Cartwrigkt  v.   ColUm,  4 

ft    Vem,  596.      Wation  v.  The  Wood.  88. 
Master,  ^c.  of  Henuworth  Hot'        (c)  2  Dick,  738.  S  Anttr,4SS, 

pitidy  14  Fes,  324.  n. 

(6)  Andt,  510.  3  Bum^s  E.  L. 


of  wax  and  seal  of  a  court 
put  to  it ;  it  is  not  an  instru- 
ment with  the  signature  of  a 
person  calling  himself  a  re- 
gister ;  it  is  not  such  a  quan- 
tity of  ink  bestowed  upon 
such  a  quantity  of  stamped 
paper.  A  sentence  is  a  judi- 
cial determination  of  a  cause 
agitated  between  real  parties, 
upon  which  a  real  interest  has 
been  settled ;  in  order  to  make 
a  sentence*  there  must  be  a 
real  interest,  a  real  argument, 
a  real  prosecution,  a  real  de- 
fence, a  real  decision.  Of 
all  these  requisites,  not  one 


takes  place  in  the  case  of  a 
fraudulent  and  collusive  suit : 
there  is  no  judge ;  but  a  per- 
son invested  with  the  ensigns 
of  a  judicial  office,  is  misem- 
ployed in  listening  to  a  ficti- 
tious cause  proposed  to  him ; 
there  is  no  party  litigating, 
there  is  no  party  defendant, 
no  real  interest  brou^t  into 
question,  and,  to  use  the  words 
of  a  very  sensible  civilian  on 
this  point :  Fahvla^  nonjudi" 
duntf  hoc  est;  in  scenuy  non  in 
Jbroy  res  agitur,'*  20  Hawett's 
State  Trials,  478.  479. 

On 
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On  the  merits,  therefore,  the  Attorney-General  is  en- 
titled to  a  decree,  nor  does  the  form  of  the  record  present 
any  obstacle  to  the  administration  of  the  justice  of  the 
case.  It  might  have  been  more  accurate  to  have  amended 
tile  information  after  the  answer  was  filed,  by  introducing 
an  allegation  of  the  decree,  and  charging  fraud ;  but  that 
was  not  necessary*  The  Attorney-General,  suing  on  be- 
half of  a  charity,  is  not  bound  by  the  rules  which  prevail 
in  ordinary  suits.  AUoniey^Geneml  v.  Parker  (a).  At" 
i^me^General  v. Scot [b\  Attortiey^Genetal v.Breton (c), 
Attomey^General  v.  Whitelejf  (rf),  Attomey^General  v. 
Brooke,  {e)  He  cannot,  indeed,  claim  indulgence  to 
the  prgudice  of  the  Defendant;  but  the  Defendant  can^ 
not  be  prejudrced  by  a  decree  on  the  facts  stated  in  his 
answer :  the  record  presents  the  same  case,  as  if  the  in- 
fbrroation  had  been  amended ;  a  case  substantially  requir- 
ing relief.  In  the  Attorney-General  v.  CAolmletff  the  in- 
ibrmation  stated  the  decree ;  and  prayed  that  it  might  be 
set  aside,  but  it  appears  from  the  registrar's  book,  that  the 
decree  then  pronounced  contained  no  declaration  to  that 
efiect,  but,  without  referring  to  the  former  decree,  treat- 
ing it  as  a  nullity,  declared  the  rights  of  the  parties  in  con- 
tradiction to  it  (J')  It  cannot  be  necessai^,  therefore, 
to  state  the  decree  on  the  record. 


181P. 


ATTOaNSY« 

Gbnsbal 

9. 

Wabbsk. 


(a\  I  F«t.  45. 

(5)  i'r«f.4i8. 

(c)  3  Ves.  426. 


(d)  1 1  Fes.  247. 

(e)  18  Vet,  324,  325.,  and  see 
1  K«.  72. 


{/) "  HisXiordsbip  doth  or- 
der that  the  relator's  informa- 
tion do  stand  dismissed  out  of 
this  Court,  as  against  the 
Defendant  the  Lord  Bishop 
of  Lincoln^  with  costs,  to  be 
taxed,  &c,  and  doth  order 
and  decree,  that  it  be  refer- 
red to  the  said  Master,  to  take 
an  account  of  the  value  of  the 

X 


tithes  which  have  accrued, 
arisen,  and  renewed,  upon  the 
several  estates  in  the  posses- 
sion of  the  several  Defend- 
ants, from  the  time  of  filing 
the  said  information  \*  with  di- 
rections for  taking  the  ac- 
counts and  costs.  Reg.  Lib. 
A.  1764,  fol.  531. 
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Mr.  Harff  Mr.  Bell^  and  Mr.  Blcnman^  for  the  De* 
fendant. 

« 

No  evidence  has  been  produced  to  authorise  the  Court 
in  pronouncing  die  summary  decree  proposed  by  this 
information,  and  directing  an  account  of  tithes  as  matter 
of  course.  For  any  thing  that  appears,  the  original 
transaction  was  valid ;  there  is  no  proof  of  undervalue ; 
it  was  not  a  mere  lease,  but  a  grant  of  tithes  for  a  pecu- 
niary consideration,  accompanied  by  an  exchange  of  lands. 
The  Court  will  not  rescind  a  contract  in  part.  It  is  dear 
that  absolute  alienation  may  be  consistent  with  a  due  ad- 
ministration of  a  charity  estate.  In  a  case^  about  seven 
years  ago,  a  house  near  Lewes,  in  Sussex,  the  property  of  a 
charity,  which  had  formerly  produced  a  large  income,  by 
being  let  in  apartments,  having  fallen  into  a  state  of  dilapi- 
dation, which  rendered  it  unproductive^  and  the  charity 
having  no  funds  to  rebuild  it,  but  the  materials  and  scite 
being  of  considerable  valuer  an  information  was  filed,  and 
the  Master  having  reported  that  it. would  be  for  the  ad- 
vantage of  the  charity  to  sell  the  house.  Sir  William  Grant 
directed  a  sale,  on  the  authority  of  a  decree  by  Sir  Huh 
mas  Clark,  or  Sir  Thomas  Sewell,  cited  by  Mr.  HoUist.  In 
the  information  against  the  corporation  oi  Exeter  (a),  the 
Court  refused  to  disturb  subsisting  leases,  which,  from  a 
long  course  of  dealing,  it  presumed  to  have  been  properly 
granted. 


But  on  this  record  it  is  not  competent  to  the  Court  to 
examine  the  validity  of  the  original  transaction.  That 
question  is  concluded  by  the  decree  of  1670,  which  the 
information  does  not  seek  to  affect.  A  decree  ipay  cer- 
tainly be  impeached  for  fraud,  but  the  Plaintiff  in  a  suit 
to  that  end,  must  put  in  issue,  the  decree  and  the  facts 


{a)  Attorney-General  v.  Cross^  3  Mer.  524. 
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from  which  he  infers  fraud.  Orders  and  decrees  remain 
in  ibrce  till  regularly  discharged  or  reversed.  Wall  v. 
Bmhby  {a\  Boddy  v.  KerU.  {b)  It  was  not  necessary 
that  the  Attorney-General  should  be  a  party  to  that 
suit.  He  had  no  interest,  and  could  have  interfered 
only  to  secure  a  correct  statement  of  the  &cts»  which 
were  correctly  stated.  The  Court  may  give  directions 
for  the  management  of  a  charity,  in  a  suit  to  which  the 
Attorney-General  is  not  a  party.  Monill  v.  Lawsofi.  (c) 
The  decision  in  the  Aitomey^General  v.  Ckolndeyj  the 
case  of  an  ecclesiastical  rector,  whose  lease,  as  against 
his  successors,  was  void  by  statute^  is  no  authority  for 
setting  aside  this  decree ;  but  it  is  a  direct  authority  for 
our  propositidn,  that  it  can  be  set  aside,  if  at  all,  only 
on  an  information  stating  it,  and  praying  that  relief. 


1818. 


Attornet- 
Gekebal 

Wasbev. 


The  proceeding  in  this  case  should  have  been  by  in- 
formation and  bill.  Perhaps  the  distinction  between  the 
cases  in  behalf  of  a  charity,  which  require  respectively  a 
bill,  an  information,  or  a  bill  and  information,  may  be 
thus  stated :  where  the  object  is  not  to  decide  a  right,  as 
merely  to  compel  a  party  to  account,  the  trustees  may 
proceed  by  bill;  to  decide  a  right,  the  Attorney-General 
must  be  a  party,  and  an  information  is  necessary ;  where 
both  those  objects  are  combined,  the  proceeding  must  be 
by  bill  and  information.  In  the  present  case  the  trustees 
are  not  parties;  as  relators,  they  are  subject  only  to 
costs  (d),  but  the  Court,  having  them  before  it  in  that 
character  alone,  could  not  bind  their  interests,  or  compel . 
them  to  convey,  {e) 


(a)   I  Bro.  C.C.4S4. 
(A)  1  Men  361. 
(c)  4  Vin.  500. 

{d)  Some  cases  concerning  re- 
lators, are  collected,  ante,  vol.  i. 

305.  D. 


(e)  The  substance  oi'  the  re- 
maining argunit'Rt-  i'or  the  De- 
fendant is  stated  in  the  judg- 
ment. 
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An  absolute 
alienation  by 
trustees  of  a 
charity,  may 
beyaud  if  be- 
neficial to  the 
charity. 


The  Master  of  the  Roll& 

Without  finally  disposing  of  this  case,  I  will  state  my 
present  view  of  the  two  questions  into  which  it  resolve* 
itself  i  1st,  The  validity  of  the  transaction,  independent^ 
on  the  form  of  the  pleadings ;  2dly,  The  fitness  of  thi» 
record,  for  the  purpose  of  impeadiing  it . 

On  both  these  quesdons  a  principal  feature  of  the  case 
is,  the  decree  pronounced  in  1 670,  as  affecting^  as  well 
the  validity  of  the  contract,  as  the  form  of  the  suit  which 
seeks  to  impeach  it.  In  that  respect  there  is  a  novelty 
in  this  case,  not  found  in  any  one  of  those  dted  at  the 
bar.  If  the  information  sought  to  impeach  a  recent  agree- 
ment in  these  terms,  by  trustees  of  a  charity,  admitting 
that  the  legal  estate  is  absolutely  theirs,  and  that  they 
can  convey  it  for  ever,  and  conclude  a  contract,  binding 
their  interest,  and  the  charity,  at  law,  the  question  in 
this  Court  always  is,  how  far  alienation  absolute^  or  for 
a  long  term,  shall  prevail  when  accompanied  with  circum* 
stances  which  amount  to  a  breach  of  trust ;  that  is^  alien- 
ation not  consistent  with  that  provident  administration 
which  is  incumbent  on  trustees  of  a  charity  ?  The  prin- 
ciple that  governs  all  the  cases  is  this,  that  trustees  are 
bound  to  a  provident  administration  of  the  fund  for  the 
benefit  of  the  charity.  Tbei*e  is  no  positive  law  which 
says,  that  in  no  instance  shall  there  be  an  absolute  alien- 
ation. If  so,  even  in  the  case  of  an  inquiry  under 
an  order  of  the  Court,  whether  alienation  would  be  be- 
neficial to  the  charity,  being  contrary  to  law  it  could  not 
be  good;  but  on  many  occasions,  by  the  authority  of  the 
Court,  alienation  has  taken  place ;  as  in  the  case  men- 
tioned of  a  decayed  house^  in  which,  after  a  reference 
to  the  Master  to  inquire,  whether  it  was  for  the  interest 
of  the  charity,  the  Court  directed  it  to  be  disposed  of. 
If  contrary  to  law,  the  Court  could  not  authorise  the  dis- 
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positkin :  alieoatioiiy  under  the  autlKnity  of  the  Cbnrt, 
wonld  be  as  invalid  as  wiUiout  it.  These  decisions, 
therefore,  affi>rd  a  conclusive  proo^  that  alienation  not 
improvident,  but  beneficial  to  the  chari^,-  and  conform- 
able to  the  rule  which  ought  to  guide  llie  trustees,  may 
be  good ;  and  disclose  the  principle  on  whieh  any  bill 
to  rescind  that  alienation  must  proceeds  So^  in  the  in* 
formation  against  the  corporation  o(  Exeier{a)f  the  late 
Master  of  the  Rolls  was  of  opinion,  that  leases  for  three 
lives  are  not  necessarily  an  unlawfol  alienation  of  charity 
estates ;  and  being  satisfied^  that  the  value  had  been 
rightly  estimated  in  the  fine  and  rent^  the  duration  of 
the  leases  did  not,  in  his  judgment,  constitute  an  objec- 
tion, when  it  appeared,  that  the  trustees-  had  not,  de  navo^ 
introduced  that  mode  of  alienation^  but  merely  followed 
the  custom  of  the  country  ;  but  that  custom  could  not 
have  authorised  the  alienation  if  contrary  to  law. 


r6l8. 

SI 

WaiBiir. 


In  The  AUomey^General  v.  Smith  {b%  the  Court  sanc- 
tioned alienation^  under  a  principle  which  it  would  be 
a  little  difficult  to  recognize  at  present.  It  appearing,, 
on  a  reference  to  the  Master,,  that  the  property  of  a 
charity  had  been  recovered,  in  a  great  degree,  by  the 
activity  of  the  party  who  sought  a  permanent  interest  m 
itf  he  was  declared  entitled  to  a  lease  renewable  for  ever. 
It  cannot  be  taken,  in  contradiction  to  these  examples,  aa 
an  inflexible  rule,  that,  in  no  circumstance  whatever 
are  trustees  of  estates,  devoted  to  charitable  purposes, 
authorised  to  alien,  either  absolutely  or  for  long  terms. 
The  question  therefore  is,  whether,  under  all  the  circum- 
stances, the  alienation  is  a  breach  of  trust,  or  whether 
the  contract  was  not  for  the  benefit  of  the  chariQr  ? 


It  appears  here^  that  Henry  Foljambe^  the  tenant  of 


(a)  AUomet^General  v.  Crosi^        (fi)  2  Vem,  746. 
S  Mer,  S24. 
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the  rectory,  having  an  interest,  the  extent  of  which  we 
know  not,  had  entered  into  an.  agreement,,  not  confined 
to  the  subject  of  tithes,  but  by  which  he  undertook  to 
demise  all  the  tithes  of  the  manor,  containing^  as  I  un- 
derstand, about  1200  acres,  for  the  remainder  of  War^ 
reri^  term  of  1000  years,  accompanied  by  a  further 
agreement  relative  to  the  gleb^  (which  seems  designed 
to  place  the  glebe  lands  together,  according ,  to  the 
choice  of  jthe  tenant  of  the  rectory),  and  for  seven  acres 
in  lieu  of  right  of  common.  The  exact  nature  of  the 
rector's  right  of  common,  or  his  interest  in  the  Uthest 
is  not  in  evidence:  or  whether  th6  owner  of  the  1and« 
might  have  claimed  any  exemption;  it  appears  only,, that 
in  future,  the  rector  was  to  receive  602.  aryear  for  tithes, 
that  stipulation  being  accompanied  by  an  exchange  of 
lands  relative  to  the  glebe.  Now,  stopping  here,  and 
considering  this  agreement  with  modem  impressions,  an 
alienation  of  charity  estates  for  1000  years  at  a  stationary 
rent,  it  is  impossible  to  deny  that  it  is  a  decisive  breach 
of  trust ;  not  permitting  the  rector  to  avail  himself  of  any 
change  of  times,  but  keeping  his  interest  fixed  in  amount ; 
the  compensation  which  he  received  might  be  adequate 
at  the  date  of  the  contract ;  but  he  was  precluded,  dur- 
ing 1000  years,  from  any  advantage  of  increased  value. 
It  is  true,  that  he  was  secured  from  diminution,  and  in 
some  instances  to  guard  against  fluctuation,  may  be  as 
much  the  interest  of  one  party  as  of  the  other ;  but  that 
would  be  an  answer  to  all  cases  in  which  trustees  have 
made  an  alienation  at  a  fixed  rent.  It  is  not  fitting  for 
trustees  to  divest  themselves  of  the  power  of  profiting  by 
change  of  value.  The  progress  of  events,  and  the  de- 
preciation of  money,  have  shown  the  improvidence  of 
this  agreement;  at  the  same  time,  it  is  just  to  say,  that 
these  principles  do  not  seem  to  have  been  acted  on  at 
that  early  period,  in  1 670.  There  is  no  case  produced, 
in  which  mere  improvidence,  inferred  solely  from  the 
extent  of  the  term,  was  held  sufficient  to  rescind  the 

IG  alienation. 
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alienation.     In  many  cases  In  Dukif%  coUedibn}  the       \9\^. 
Court  has  aeted  on  inadequacy  of  yalue;  in  none  on    ^  *^\  ^^ 
mere  extent  of  term;  where  the  alienation  appearedi  at      GiinimAL 
the  tim^  to  be  a  provident  administration,  an  alienation 
t<x  a  Talne  then  adequate^  the  prospectiTe  possibility 
tbat  it  might  l)ecome  inadequate^  does  not  appear,  at 
that  period,  to  have  had  the  efiect  which  it  has  at  pre-  • 
sent    ImcA  JBidouj  in  ISai,  says,  that  lie  can  fifid  no 
precedent  fori  regulation  of  diie  judgment  of  the  Court,  ' 
having  befcnre  it  the  case  of  a'  long  lease  of  a  cHfflrity 
estate  (a),  and  in  a  subsequent  case  (6),  although  he  stat^ 
that  during  the  last  twenty-five  years' no  doubt  had  been 
entertained  on  that  pcrint ;  yet  no  expr^  'deciigion  was' 
produced,  that  a  long  term,  without  rderenoe  to  value, 
is  an  improvident' alienation. 

•         ;, 
f  ■   ■  -*■■', 

,  I  mention  the  fact  to  show  that  these  trustees  might 
not  know  that,  in  the  judgment  of  the  law,  they  were 
guilty  of  a  breach  of  trust ;  but  it  is  a  different  thing  to 
say,  whether  the  Court  can  retrospectively  give  validity 
to  such  a  contract,  and,  with  reference  to  modem  prin- 
ciples, permit  it  to  remain  ?  Tbat  is  a  question  of  consi- 
derable difficulty;  but  whenever  it  can  properly  be  con- 
sidered, the  point  will  not  be  merely,  whether  a  demise 
of  tithes  for  a  thousand  years  at  a  fixed  rent  is  a  good 
administration  of  a  charity,  for  it  never  can  be  just  t6 
consider  a  part  of  a  contract  and  not  the  whole:  in 
examining  the  conduct  of  .the  trustees,  and  deciding 
whether  this  was  a  provident  administration  of  the  pro^ 
perty  of  the  charity,  the  Court  must  advert  not  only  to 
the  tithes,  but  to  the  glebe,  and,  as  far  as  it  can,  to'  all 
^  the  circumstances* 

• 

Length  of  time,  though  not  a  bar,  is  certainly  an  ob- 

(a)  Attomey'Gencraly,  Greeny         (h)  AUome^General  v.  Owen 
6  Vet.  452  JO  Vet.  555. 
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sti^ele  in  die  way  of  teltiog  aside  a  oonlnuafc  made  naar  a; 
hundred  .and  fifty  years  agq^.and  acted  upon  eier  siaee^ 
till  tbe  fiiii^  of,  this  infonnatioiki^  It  creates  a  difficohy. 
ii|. ascertaining  all  the  ckoumstances  und^  whichitha 
agreemoit  was  inade^  and  a  strong  case,  is  required  to  Jne* 
tify  die  interpositioii  of  equity  after  such  a  tepse  of  tini% 
at  the  instance  of  i  one  of  the  parties,  who  may  have 
enjoyed,  all  the  benefit  of  the  contract  for. perhaps  the 
wholes  or  a  great  party  of  the  interval^  and.  who  never 
could  baTe  been  compelkdr  at  the  instance  of  the  other> 
partyt  to  rdinquish  h,  when,  firom  an  alteration  in  tbs 
rdadre  value  of  moneys  die  agreement  has  become  dis^ 
advantageous  to  hinu  It  is  additional^  diflBailtf  in  sudi 
a  case^  partially  to  set  aside  the  contract,  leaving  the 
charity  sdll  to  enjoy  all  die  benefits  of  the  other  part.  oCi 
the  transacdon ;  and  yet  the  kiformadon  neither  seek^ 
ner  is  properly  firamed,  not  has  the  necessary  pardes, 
for.a  complete  rescission  of  the  whole  agreemait,  and  a 
resdtution  of  both  pardes  to  their  original  rights,  as  Omf 
stood  antecedent  to  the  formation  of  it. 


But  I  am  not  now  required  to  decide  these  questional 
and  must  not  overlook  the  main  feature  of  the  cas^  that  the 
contract  was  brought  under  the  view  of  a  court  of  jusdce^ 
before  it  was  executed.  It  is  necessary  to  consider  that 
proceeding. 


The  suit  was  insdtuted  by  Warren  against  the  p&r* 
sons  who  had  entered  into  the  omtract,  with  the  addi- 
tion of  the  overseers  of  the  poor,  and  all  other  parties 
interested.  Was  there  any  omission  fiurly  to  disclose 
to  the  Court  the  nature  of  the  contract  ?  Was  the  Court 
fully  possessed  of  what  consdtuted  the  objection,  namely, 
the  length  of  dme  and  the  fixed  rent  ?  These  are  pro* 
minendy  stated  in  the  pleadings,  and  there  needed  no 

reference 
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refisroioei  to  the  Bfaster  to  a^oeruin  the  fiict  of  the 
agreement,  to  let  the  tithes  bdonging  to  the  charity  at 
60L  a-year  for  a  thousand  yean;  the  trustees  si^miit  to 
act  under  the  anthority  of  the  Court;  it  was  stated,  that 
such  an  agreement  had  been  made  by  their  tenant,  but 
was  not  binding  on  them,  and  intended  to  be  binding  or 
not  as  they  approved ;  by  thdr  answer,  thqr  submit  to 
the  judgment  of  the  Court  how  far  the  agreement, 
should  be  performed.  The  Court,  on  debate  and  hear^ 
ing  what  could  be  alleged,  deckued  that  it  ought  to  be 
performed,  and  that  the  trustees  should  be  protected  in 
the  performance.  What  could  the  trustees  do  after  thb 
decree  was  pronounced  ?  Could  they  refine  to  execute 
the  deeds  in  conformity  to  the  decree^  when  ordered  by 
the  Court  to  execute  and  convey,  and  protected  by  it  ? 
Am  I  to  assume,  that  the  Court  lent  itself  as  ancillary  to 
a  fraud  and  breach  of  trust?  If  there  were  a  breach 
of  trust,  it  was  committed  by  the  Court,  which,  with 
perfect  knowledge  of  what  constitutes  the  alleged  breach 
of  trust,  the  length  of  term^  and  fixed  amount  of 
rent,  ordered  the  agreement  to  be  carried  into  execution. 
In  considering  the  propriety  of  this  contract,  am  I  not 
bound,  in  deference  to  the  Court,  to  suppose  that  it  was 
satisfied  that  there  was  not  a  breach  of  trust ;  that  the 
agreement  and  the  decree  were  proper?  I  must  presume 
omnia  riti  acta.  It  is  said,  that  the  Court  did  not  direct 
a  reference  to  the  Master,  to  see  whether  the  contract 
was  for  the  benefitof  the  charity.  Was  such  a  reference 
according  to  the  course  of  practice  at  that  time?  If  the 
contract  were  void  by  reason  of  its  duration,  no  circum- 
stance could  give  validity  to  it.  I  am  bound  to  sup- 
pose^ that  the  Court  was  satisfied  on  these  points  before 
it  pronounced  the  decree.  Three  years  after  the  decree 
the  trustees  executed  the  agreement.  The  question  here 
will  be  not  a  mere  abstract  question,  whether  trustees 

can, 
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can,  in  any  case,  alien  or  demise  for  a  long  term,  but 
whether  aliisnation  with  the  knowledge  and  nnder  the 
diecree  of  the  Court,  can  by  a  succeeding  Court  be 
pronounced  a  breach  of  trust?  That  is  quite  a  new 
feature  in  the  case,  and  if,  in  modem  times,  trustees 
constantly  alien  when  proper  means  have  been  employed 
to  ascertain  that  it  is  beneficial  to  the  charity ;  why  are 
we  to  presume  here^  that  the  Court  did  not  take  measures 
td  inquire  whether  this  alienation  was  for  the  benefit  of 
the  objects  of  the  trust?  Admitting  that  the'  Court  was 
mistaken,  was  there  a  breach  of  trust  in  the  trustees? 
When  the  Court  orders  a  conveyance,  is  that  a  mere 
nuUity? 


It  is  said,  ^  that  the  proceeding  on  the  face  of  it  is 
a  fraud.  Fraud  is  aliud  actum  aliud  simulattun^  con- 
cc^Iment,  pretended  hostility.  Here  the  parties  state 
openly,  that  they  approve  the  contract,  specify  its  terms, 
and  submit  it  to  the  Court.  This  is  an  agreement,  for 
a  long  term,'  and  at  a  fixed  rent,  but  executed  under  tlie 
sanction  of  the  Court;  and  it  must  always  be  considered 
with  reference  to  that  circumstance,  a  most  important 
circumstance  whenever  the  question  comes  to  be  decided. 
Without  anticipating  the  decision,  I  think  that  there 
will  be  great  difficulty.  It  must  be  remembered,  that 
this  is  not  the  case  of  mere  alienation,  but  of  trustees 
calling  for  the  aid  and  sanction  of  a  Court  to  guide 
them,  and  what  they  do  is  the  act  of  the  Court.  It 
seems  diflicult  to  give  to  such  a  transaction  the  character 
of  a  fraud,  or  breach  of  trust ;  and  it  is  on  .  that 
ground  only,  that  the  legal  right  can  be  qualified  in 
equity. 


Whether  the  rule  is  so  imperative,  that  to  alicnatioa 
for  so  extensive  a  term  no  circumstance  can  give  vali- 
dity, 
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dity,  DO  length  of  time,  no  acquiescence^  no  sanction  of  a 
Court,  but  that  it  is  a  manifest  breach  of  trust  in  the 
Court  and  all  parties  concerned,  is  a  question  on  wliich 
I  express  no  opinion,  because  it  seems  to  me,  that  th^ 
case  is  not  now  in  a  shape  in  which  it  is  possible  to  form 
a  decision.     The  proceedings  in  the  former  suit  are 
wholly  omitted  in  the  information.     Is  the  Court  to  ia- 
vestigate  this  transaction,  without  having  put  in  issue 
that  which  constitutes  the  most  important  circumstance 
for  establishing  its  validity  ?  This  information  attempt 
to  set  aside  a  decree^  without  putting  it  in  issue;  praying 
that  the  lease  may  be  cancelled  without  naming  a  decree 
under  which  it  was  executed.     It  is  said  that .  the  suit 
was  fraudulent.     Those  who  impeach  it  must  put  it 
in  issue,  and  state  from  what  its  invalidity  arises.     Is 
the  Court  to  annul  a  decree  for  fraud,  without  the  state- 
ment of  a  single  circumstance  of  fraud  ?  Was  any  case 
ever  heard  of,  in  which,  after  a  solemn  decree  directly 
on  the  very  subject,  with  jurisdiction  to  bind  the  inherit- 
ance, with  parties  to  be  bound,  and  binding  it  in  es:- 
press  terms  to  the  full  extent  of  the  interest^  another 
Court,  at  the  distance  of  a  century  and  a  half,  de- 
termined the  contrary  ?  One  judgment  confirming^  th^ 
other  annulling,  the  same  contract;  two  inconsistent 
determinations  on  the  records'  of  the  same  court;  the 
first  decree,  commanding  the  trustees  .to.  execute  th^ 
contract,  and  the  subsequent  decree,  without  the  leasf: 
notice  of   the   former,   declaring  the  contract  void? 
Whether  the  decree  in  this  case  can  be  impeached  for 
fraud  is  a  distinct  question,  but  this  suit  doe^  not  sedk  t^ 
impeach  it. 


1816. 
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Qkneral 
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The  case  of  Hemsmrth  Hospital  cannot  assist  the  pre- 
sent information.  The  history  of  the  proceedings  in 
that  case  is  givien  in  Watson  v.  The  Master,  4rc*  qfHems^ 

worth 
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181 8.  ^worth  Hospital  {a) ;  and  it  appears,  that  the  hospital  was 

AvTOBKiv.  '^^**J"^by'to^'wt't*»tioii  from  granting  leases  for  more 

Obmual  dian  twenty-one  years ;  and  all  the  decrees  proceeded 

WMunr.  ^  ^^  foundation. 

It  is  then  said,  that  the  AHomey^General  was  not  a 
piUtfy  and  that  an  information  in  behalf  of  a  charity  is 
not  to  be  dismissed  for  defect  6f  form.  To  a  certain  ex- 
tent that  doctrine  is  well  founded;  the  Court  will  grant 
rdikf  according  to  the  case  made^  as  it  appears  on  the 
whole  record:  but  what  appears  on  this  record?  That 
tberewtts  a  detreei  in  1 670,  approving  the  agreement,  and 
directing'  Its  exiecution ;  but  no  suggestion  of  fraud  f  that 

k!7i?%  ^^  alleffation  is  extrinsic  to  the  record.  All  the  cases  show, 
Halt  Of  coan-         ^ 

ties  the  Court  fliat  the  Coitrt  is  careftll  not  to  do  injury  to  defendants, 
iniJi^n^  by  overlooking  error  in  fortn.  Would  no  injury  be 
PRjo^dal  to  done  here  ?  The  informiation  denotes  no  intention  to  at- 
sot.  tack  the  decree ;  and  can  the  Court  perthit  the  Attorney- 

CteHeral  to  raise  a  question  in  argiiment  not  put  in  issue 
iti'  the  pleadings  ?  The  record  presents  nothing  to  im- 
pciach  the  decree^  the  information  not  touching  or  affect- 
ing to  touch  it;  there  is,  therefore,  a  subsisting  decree 
on  Uie  very  point ;  how  can  the  Court  over-rule  it  with- 
<tet  at  lei^  putting  it  in  issue  ?  The  counsel  for  the  in- 
formation insist,  that  this  was  done  in  The  Attorney^ 
General  v.  Cholmley  (&),  and  other  instances.  Certainly, 
decrees  in  cases  of  ecclesiastical  rectors  have  not  prevailed 
against  objections  in  modem  times;  but  an  ecclesiastical 
rector  cannot,  since  the  disabling  statutes,  even  with  the 
coHseiit  of  the  patron  and  ordinary,  grant  a  lease  for 
more  than  three  lives ;  such  leases,  and  all  judgments  in- 
tended to  support  them  (c),  are  expressly  declared  void. 
That  is  not  the  case  with  trustees  of  a  charity ;  they  have 

(a)  14  Vet,  324.  (c)  Stat.  45  Elk.  c.  9.  #.  8. 

{h)  See  the  reference  tmU,  p.  S98.  n. 

the 
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the  legal  fee,  not  an  estate  for  life  like  an  eeclesiastical 
rector ;  whether  beneficial  or  not  benefidal*  whether  for 
die  interest  of  the  church  or  not,  hia contract, 'exceeding 
twenty'-one  years,  b  void  by  statute^  as  against  his  sac- 
eessors.  No  decree,  therefore^  could  give  validity  to  it 
beyond  the  interest  of  the  parties.  In  The  Attommf^ 
Generid  v.  Chotmlmfy  theagreement  and  Uie  decree  bound 
the  party,  but  not  his  successors^  and,  with  respect  lo 
them,  was  void  on  every  principle  of  law.  In  that  case 
the  information  impeached  the  validity  of  the  decree^ 
and  prayed  that  itmig^t  be  set  aside.  The  whole  me- 
rits of  that  decree  were  in  issue,  and  the  Defendant  was 
apprised  that  the  Plaintiff  sought  to  impeach  it ;  but  the 
case  fails,  in  application  to  the  present,  because  it  b 
impossible  for  any  Court  to  give  validity  to  a  contract 
contrary  to  an  act  of  Parliament,  while  a  contract  like 
thb  may  be  established  by  judicial  authority.  A  lease 
for  150  years  by  an  ecclesiastical  rector,  would  be  as 
void  after  the  decree  as  without  it. 


1818. 
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In  thb  case  the  decree  was  not  mad^  like  the  decree  in 
77ie  Attomejf'General  v.  Chobnleyf  in  confirmation  of  the 
agreement;  but  expressly  directed  the  performance  of 
it,  by  the  trustees,  who  were  not  previously  bound  by  it, 
after  the  trustees  and  the  other  parties  had  transferred 
to  the  Court  the  reqx>nsibility,  and  had  prayed,  what 
they  obtained,  the  sanction  and  indemnity  of  the  Court. 


As  to  the  AttomeyGenend  not  being  a  party,  he  has 
no  interest :  his  office  is,  to  see  that  those  who  have  the 
legal  estate  duly  adminbter  the  property;  but  he  would 
be  no  party  to  a  conveyance,  the  legal  foe  being  in  the 
trustees,  who  are  competent  to  convey.  It  is  not  neces- 
sary that  the  Attorney-General  should  be  a  party  to  a 
contract  on  thb  subject.    It  would,  indeed^  have  been 

more 
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more  fit  had  he  been  a  party  to  the  suit ;  but  if  not,  is 
the  decree  a  nullity,  and  to  be  totally  laid  aside,  the  in- 
formation not  seeking  to  impeach  it  on  that  ground  ? 
If  the  information  impeached  the  decree  for  want  of  pro- 
per parties  to  represent  those  interested,  such  a  charge 
might  require  on  answer  from  the  Defendant,  and  m- 
quiries  how  the  decree  could  be  sustained ;  but  the  diffi- 
culty here  is,  supposing  every  &ct  in  &vor  of  the  trus-' 
tees,  to  overthrow  a  positive  decree,  not  impeached  by 
the  record,  and  pronounced  directly  on  the  contract. 
It.  seems  impossible  to  sustain  the  information  as  at 
present  framed.  > 


^d[y  JO. 


The  Master  of  the  Rolls  intimated,  that  he  retained 
the  opinion  which  he  had  expressed  on  the  hearing. 


Bill  dismissed  without  costs. 

R^.  Lib.  A.  1817,  foK  2124. 
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ARCHIBALD  KENNEDY,  and  HANNAH  ELE-  ' 
ANORA  KENNEDY,  Infants,  by  GEORGE  RO-  ' 
BINSON,  their  next  Friendj         -         Plaintiffs. 

ARCHIBALD  Earl  of  CASSILLIS^  ARCHIBALD 
.  Lord  KENNEDY,  aod  ELEANOR,  his  Wife, 

JAMES  FARQUHAR,  GEORGE  HIBBERT, 

and  JOHN  INNIS,    and    HANNAH  ALLAR. 

DYCE  (oat  of  the  jurisdiction),  and  the  Governor 

and  Company  of  the  BANK  of  ENGLAND, 

Defendants*       Jvly  is. 

npHE  bill  stated  a  deed  of  nomination  dated  14th  July  Injoncdoii  to 
1800,  executed  by  Alexander  AUardyce  o(  Dimnot"  ceedingiiothe 
/or,  in  the  county  of  Kincardine^  nominating  his  wife^  Court <^f^ei- 
Hannah  AUardyce^  his  brother,  James  AUardyce^  since  Umd^  diMoived 
deceased,  James  Farqukar,  George  Hibberty  and  John  In^  "?^!^®  ^^ 
ms,  and  the  survivor,  tutors  and  curators  to  his  daughter, 
EleanoTj  during  her  minority,  and  that  Alexander  AUar» 
dyce  having  died  in  November^  1801,  his  daughter  Elea^ 
nor  being  an  infant,  leaving  real  estates  at  Dunnotar^  and 
personal  estate,  consisting,  principally,  of  30,000/.  stock 
of  the  Bank  of  England,  the  tutors  and  curators  proved 
the  deed  of  nomination  or  testamentary  writing  in  the 
prerogative  court  of  the  Archbishop  of  Canlerbury^  and 
the  bank  stock  was  transferred  into  their  names. 

The  bill  then  stated,  that  some  part  of  the  personal 
^tate  had  been  invested  in  the  purchase  of  real  estates, 
and  that,  at  the  time  of  filing  the  bill,  there  remained 
standing  in  the  names  of  the  four  surviving  curators, 
15,300/.  bank  stock ;  a  farther  sum  of  38^5/.  like  stock, 
arising  from  dividends  accrued  due  on  the  former,  since 
Eleanor  AUardyce  attained  the  age  of  twenty-one,  stand- 
ing in  the  name  of  Alexander  AUardyce. 

VOL.U.  Y  '   The 
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The  bill  farther  stated,  that  about  the  end  of  the  year 
1813,  the  Defendant,  Lord  Kennedy^  eldest  son  of  the 
Defapd^t,  the  Earl  of  CassimSi  then  nkietfoo  yeiiF^  of 
a^;^  p^id  hU  (addresses  to  Elec^nor  AJlardyife^  t^en  f^ut 
seventeen ;  that  after  some  proposals  betwe^^  I^^  <^'- 
Umtnf^  as  die  friend  of  the  Earl  of  CassilliSf  and  /nmV,  to 
whidi  the  Earl  relbsed  to  accede^  the  curators  prepared 
H  memoninduin,  dated  the  17th  of  IferrA,  1814,  eon- 
taining  disthict  proposals  relative  to  the  terms  of  the  set- 
tkmentBi  to  be  executed  previous  to  the  marriage  which, 
having  been  approved  by  Eleanor  ABarefyce,  was  de- 
livered to  the  E2arl  of  CassilliSf  who,  on  the  25th  of 
Mardf  handed  over  to  Farquhar  a  paper,  in  his  own 
hand-writing,  stating  objections  to  several  of  the  ar*; 
tides ;  (hat  the  Earl  afterwards  proposed  certain  modb 
fications,  to  which  three  of  the  curators,  then  in  London^ 
acceded ;  but,  on  the  6th  of  Aprils  the  Earl  intiinate4 
thf^t  he  hi^  some  objection^  and,  on  the  9th  o£  Aprils 
addressed  a  letter  to  Farquhar^  a  part  of  which  was  in 
the  following  words :  **  Upon  delivery  of  your  propor 
sitions,  matters  to.  me  wore  so  un&vourable  an  aspect, 
and  being  detennined  as  to  my  line,  in  so  far  as  I  com- 
prehend the  propositions,  I  immediately  sent  for  Lord 
Kennedy^  delivered  to  him  the  whole  of  the  papers  or 
copies,  and  desired  that  he  would  himself  go  and  talk 
over  the  matter  with  Miss  AUardyce  herself.  I  presume 
he  is  at  Duhj  or  Dunottar^  about  this  time.  I  see  no 
probability  of  my  doing  any  good." 


The  bill,  allying  that  the  Earl  of  CasstUts  had  form- 
ed a  design,  that  Lord  Kennedy  should  marry  Miss  Al" 
lardyccy  without  any  settlement  being  previously  execu- 
ted^ further  stated,  that  Lord  Kennedy^  on  his  arrival  at 
jDttw,  where  Mrs.  and  Miss  Allardyce  were  then  resident, 
represented  to  them,  that  FarqiJiary  Hibbert,  and  InniSf, 
had  proposed  terms  to  the  Earl  to  which  he  had  declin- 
ed 
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ed  to  aoeede^  but  hi^  laid  befbvt  the  ouffttofi  hk  Itial        Iftlflb 

propositions,  on  the  hasii  of  wbioh  h^  wished  s^Ukmmti 

to  be  prepared,  and  Lord  Kennedy  furodiwied  ^laA  h? 

alleged  to  be  a  copy  of  inch  final  pr^iositiottH  fth«.bift     £?^,^ 

charging,  that  no  siich  final  prpposilipi^s  iw^.m^ awl lOT 

the  Earl  to  the  cnratcar^*)  and  obtakied  the  ^imifsfa^  if 

Misa  AUardyoe  aixd  hei  nother  the^ek)^  aMuwig  (heM 

aa  he  was  authorised  and  instructed  by  th»  KjmtU  ihit 

aettleofteots  should  he  prepared,  and  wwe  then  i^  |Dirq[i%Ir 

ation,  according  to  the  te^ma  of  those  piropoiit^onii  ^lib 

in  the  faith  that  proper  settiementa  WQ«ld  be  ^i^ectpted  W 

the  Istpf  4%,  1914,  Misa  Jitorc^i  without  ih^WRr 

currence  of  her  curators,  married  JLoird  fUmrwdSk  ^9^ 

that  ^o  settlement  of  her  property  had  yet  be«P  ef^^^t^^i 

The  bill,  uibmitting  that  the  eureteyrt  oi^t  wt^  (p 
transfer  the  1 5,3i(>0/.  bani;  9teiek>  or  to  pairt  with  epy  ^ 
the  property  vested  in  them  by  the  deed  of  pwuna^qi^ 
until  a  settlement  thereof  had  been  ppf^dei  in  piirsuAiw^ 
of  the  agreement,  further  stated,  that  Mrs.  AUardyce^ 
JF^j^fuhar^  and  fi^^ert,  is|te];ided  to  joi^  i^  a  tr^ji^afiar  of 
thc^  stock,  and,  altogether  tq  diyest  them%e|;v^  qf  th® 
trusts  reposed  ia  ^em  by  the  deed  of  nomin^tJiPQ }  a^^ 
that  /mi5,  having  decli,cved  joining  \^  ifiicb  treiUaS^i  c^ 
otherwise  diivestipg  himself  qf  th^  trust,  \^i  9f^  l4«4l^ 
Kennedy^  in  November  1817,  caused  a  mmxppns  of  th^ 
Qoi^rt  of  Session,  in  St^qtUmdy  to  be  executed*  wd  kfvie^ 
^pon  himj  concluding,  that  Innis  ought  tQ  b^  ogdaji^ 
and  decreed  to  deliver  to  Lady  Kennedy;  powers  of  adlggip- 
oey,  to  enable  the  Bank  of  England  to  trajji&fer  if^  her 
xuune^  thatt  part  of  the  b^nk  stock  which  belonged  tah^f 
and  to  execute  and  deliver  all  necessary  CQnv^a,ncea  and 
disppsiiions  of  her  lands,  and  other  estates,  and  ej^ects,  0^$ 
in  case  he  should  decline  sp  to  do,  that  he  should  be  de- 
creed to  pay  tp.  the  pur^^ei^  lOOiOQO/,]^  as»  the  Ti^ui^  yf 
tfa,^  Btoplf;  and  ]b»^ 

Y  2  The 
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Kbnksdt 

V, 

Earl  of 
Cawuxis. 


The  bill  prayed,  that  the  Earl  of  CassilliSi  and  Lord 
and  Lady  Kennedy^  might  be  decreed  to  execute  settle- 
ments, in  conformity  with  the  memorandum  or  proposals 
of  the  17th  o(  March  1814,  subject  to  the  modifications 
before  mentioned,  or  on  the  terms  of  the  final  proposi- 
tions alleged,  by  the  Earl  of  CassiUis^  to  have  been  laid 
before  the  curators,  and,  to  that  end,  that  the  Elarl  and 
Lord  Kennedy  might  make  discovery  of  such  proposals, 
and  that  all  necessary  directions  might  be  given  for  ef- 
fectuating the  said  purposes  ;  and  that,  in  the  mean 
tim^  Lord  and  Lady  Kennedy  might  be  restrained,  by 
iigunction,  firom  proceeding  in  the  summons,  or 'to  an 
action  in  the  Court  of  Session,  or  from  commencing  or 
prosecuting  any  action  or  suit  at  law,  or  otherwise,  against 
Innis^  in  respect  to  any  of  the  matters  aforesaid,  and  that 
the  Governor  and  Company  of  the  Bank  6(  England  might 
also  be  restrained  firom  making  any  transfer  of  the  sums 
of  15,0002.  and  38252.,  or  any  part  thereof,  without  the 
order  of  the  Court* 


In  the  December  181 7$  the  Plaintiffs,  o;i  an  affidavit  of 
InniSj  verifying  the  allegations  of  the  bill,  moved  that 
the  Defendants,  Lord  and  Lad^  Kennedy^  might  be 
restrained  by  injunction  **  from  proceeding  in  the  said 
summons,  or  to  an  action  or  suit  at  law,  or  otherwise, 
against  the  said  John  Innis^  In  respect  to  any  of  the 
matters  aforesaid,  and  that  the  Governor  and  Company 
of  the  Bank  of  England  might  also  be  restrained  fi-om 
making  any  transfer  of  the  said  two  several  sums  of 
15,S00/.,  and  3825/.,  or  any  part  or  portion  thereof, 
without  the  order  and  direction  of  this  Court ;  which, 
upon  hearing  the  said  affidavit  and  the  six  clerks'  cer- 
tificate read,  is  ordered  accordingly,  until  the  Defendants 
shall  appear  to,  and  fully  answer,  the  Plaintiffs'  bill,  or 
this  Court  make  other  order  to  the  contrary." 

R^.  Lib.  A.  1817,  fol.  134.   17th  December  1817. 

The 
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The  answer  of  the  Earl  of  CassiUis  e:i:pressed  a  belief 
that  none  of  the  curators  had  consented  to  the  modifi« 
cations  of  their  proposals  suggested  by  hiin>  and  stated, 
that  they  afterwards  made  new  proposals,  materially 
different  from  the  modified  proposals;  and  that  the 
Earl  rejected  their  propositions,  and  thereby  ended  all 
communication  with  them ;  denied  a  design,  that  Lord 
Kennedy  should  marry  Miss  Allardycei  without  any  pre^* 
vious  settlement;  and  stated,  that  the  Earl  communi- 
cated to  Lord  Kennedy  his  final  proposals,  and  advised 
him  to  submit  them  to  Miss  AUardyce  and  her  mother; 
and  that,  as  be  believed,  Lord  Kennedy  assured  'Misa 
Allardyce^  that  settlements  should  be  prepared  in  con- 
formity to  them,  an  assurance  which  he  was  authorised 
by  the  Earl  to  make.  The  answer  farther  stated,  that  a 
settlement  had  been  executed  on  the  28th  of  November 
1814,  between  Lord  Kennedy ^  with  the  consent  of  the 
Earl  on  the  one  part,  and  Lady  Kennedy  on  the  other 
part,  the  particulars  of  which  were  set  forth,  and  which 
the  Earl  believed  to  be  in  exact  conformity  to  the  pro- 
positions mad&  by  him  to  the  guardians. 


WT 


1818. 


Kenkbdt 

Earl,  of 
Cassilus. 


The  answer  of  Lord  and  Lady  Kennecb/  was  to  the 
same  efiect. 


On  this  day  a  motion  was  made  to  dissolve  the  in-*  J^is^ 
junction. 

Sir  Samuel  Bomilly  and  Mr.  Abercromby  for  Lord 
and  Lady  Kennedy^  and  Mr.  Pemberton  for  the  Earl  of 
CassilliSf  in  support  of  the  motion. 


The  merits  of  the  case  are  not  now  in  question,  but  it 
may  be  useful  for  the  Court  to  understand,  that  the  ac- 

y3  tion^ 


Hi 
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JHUHb  VK. 
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titM  In  the  OcMUt  dp  EtoMiDti  ii»  desTgnisd  to  compel  hot 
nlMdy  a  tltefisftr  of  the  bank  sbck,  but  ah  account  <tf 
Mr*  /ii^l«i^  traabftttiimB  ib  truatee* 

On   geAtral  ptinciplcs,  this   injunction   taunot  be 
tfutiined*     The  Court  of  Session  is  an  independeili 
ibieign   tribund^    of  eodipetent  jurisdietion^    subjeet 
to  appeal  enly^  iike  ihiB  Court,  to  the  House  of  Lordiu 
The  pertiet  aire  domiciied  in  Scotland  ^  the  marriage 
Unm  eeldnmted,  and  the  property^  as   fiir  as  it  haa 
looilte]fV  ^  aihwted  ibvt^    This  question  must  be  d» 
«id^  by  Ae  iiw  of  SMhutd.    The  action)  commenced 
in  die  C6urt  nS  Bevmott^  enables  that  Court  to  adodinister 
tmnplite  justice  among  the  parties ;  if  the  Defendant^ 
fyni^  haa  a  good  defence^  he  may  there  arail  hihiself  of 
ift  I  any  objectidii  to  the  settlement  may  be  there  txm* 
lideied.    This  Court  is  bckind  to  presume  that  fot^ign 
trSmnais  will  proeedd  regulariyi  ami  administer  the  ju!i- 
tiboi  of  the  cabe^  There  is  no  precedent  of  an  inj  unction  ta 
nsbraiil  pit>eeedings  in  an  action  in  th^  Court  of  Session^ 
Even  if  confined  to  the  transfer  of  the  bank  stock,  the 
injunction  must  be  dissolved,  as  impeding  the  proceed- 
ings of  a  tribunal  of  competent  jurisdiction.    The  Court 
of  Session  is  a  court  of  equity ;  and  this  Court  never 
restrains  proceedings  in  courts  of  equity,  as  the  ex- 
chequer.    In  die  suit  instituted  here,  Innis  cannot  be 
compelled  to  account.     If  the  Court  of  Chancery,  by 
itljunetion»  restrains  proceedings  in  the  Court  of  Session, 
that  Court  may,  by  interdict,  restrain  proceedings  her^ 
and  the  party  will  be  unable  to  sue  in  either  country. 
An  article  of  the  act  of  Union  expressly  prohibits  sUch 
an  interference  with  the  jurisdiction  of  the  Court  of  Ses^ 
sion ;  declaring,  *^  that  no  causes  in  Scotland  be  cog- 
nisable by  the  Courts  of  Chancery,   Queen's  Bench, 
Common   Pleas^  or  any  other   Court  in   Westminster 
H«U )  and  that  the  said  Courts^  or  any  other  of  the  like 

nature, 
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n^ture^  after  the  Uiiioii^  diall  hate  do  p&met  to  tog^ 
nosce,  review,  or  alter  the  acts  or  M^ntenceii  of  Ui6  judi* 
catures  within  Scotland,  or  stop  the  execution  of  the 
same,  (a) 

•  ^ 

The  Lord  Chancellor. 

The  case  presents  two  questions  i  Is^  Whether  this 
Ck)urt  has  jurisdiction  of  the  subject  in  dispute?  20^ 
Assuming  that,  wnether  it  can  interpose  to  restrain 
another  Court  which  has  jurisdiction  also?  That  this 
Court  has  jurisdiction,  I  cannot  doubt;  but  that  will 
not  authorise  me  in  restrainbg  another  Cdort  of  com-* 
petent  jurisdiction. 

I  •  ■ 

The  Solicitor'General  and  Mr.  CuUen^  for  the  Plain- 
tifis,  sgainst  the  oiotion. 


I%l8i 


vkBWHHMS 


The  object  of  this  suit  is  to  prevent  Lord  KenneJbf 
obtaining  possession  of  the  bank-stock  standing  in  the 
name  of  the  curators,  without  executing  a  proper  setde- 
ment. 

It  is  clear  that  this  Courl  possesses  concurrent  juris- 
diction. At  the  perioii  of  these  transactions.  Lord  Ca^ 
sUlis  was  resident  in  England^  the  agreemeiit  was  made 
in  London^  and  part  of  the  property,  the  bank  stock.  Is 
here ;  the  curators  obtained  possession  of  that  stock  in 
the  character  of  executors  in  England,  llie  Court  of 
Sessioh  has  no  power  to  restrain  the  bank  Iroin  transfer^ 
ring  the  stock ;  and  that  important  object  of  the  present; 
suit  cannot  be  accomplished  hy  the  siiit  iii  Scotland.  Dur- 
ing six  months  the  parties  have  acquiesced  in  the  in- 
junction. 

IVIr.  tiarl^  foir  the  defendants  Farquhar^  Hihterif  ahi 


(a)  5  Atm,  c.  8.  art.  19. 


thmtf 
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EAELOf 

CAwmT8< 


iSf  fubmitted  to  the  directicm  of  the  Court    Sir  Ar^ 
ikur  PiggM  for  the  Bank. 

I7ie  LoBD  Chanceixob. 

The  bill  is  filed  by  the  next  friend  of  two  infants, 
whom  it  represents  to  be  English  domiciled  infimts, 
against  Lord  CasstttiSf  and  Lord  and  Lady  Kennedy^ 
none  of  whom  it  treats  as  out  of  the  jurisdictioui  not  de- 
scribing them  as  English,  or  as  Scottish  domiciled  sub- 
jects; against  FarquhaTf  against  Hibberlj  who  live  in 
JLondonf  against  InniSf  who  lives  in  Scotland^  no  one  of 
whom  is  charged  to  be  out  of  the  jurisdiction ;  the  only 
person  so  described  is  Mrs.  AUardyce.  The  bill  states 
the  ri^t  which  it  supposes  the  infants  have  to  a  settle- 
ment for  theif  benefit,  (a  ri^t,  to  a  certain  extent,  un- 
questionable^) and  thus  treating  the  parties  as  resident  in 
England,  except  Mrs.  AUardyce,  proceeds  to  state  the 
agreement  made  with  respect  to  Scottish  property,  and 
also  property,  which,  if  it  cannot  be  denominated  Scot* 
tish,  or  English,  must  be  administered  by  persons  not 
subject  to  process  of  the  Court  of  Session,  namely,  the 
Bank  oiEr^land,  and  allq;es,  that  the  .proceedings  in 
the  Court  of  Session  were  fraudulent  and  collusive^  be- 
tween the  principal  Defendant  and  others,  including 
Innis,  in  whose  name  the  stock  stands. 


The  difficulties  in  the  case,  I  certainly  think,  are  not 
provided  for  by  the  act  of  union;  difficulties  arising  from 
transactions  between  persons  resident  in  different  parts  of 
the  island.  We  have  a  Court  here  which  cannot  affinrt 
persons  resident  in  Scotland,  and  a  Court  there  which 
cannot  afiect  persons  resident  here.  It  appeared  to  me 
right  to  grant  the  injunction,  on  the  allegation,  that  the 
suit  in  Scotland  was  collusive.  I  do  not  interfere  with 
the  merits,  deciding  on  a  principle  which  must  regulate 
the  jurisdiction  of  the  Courts  with  regard  to  each  other. 

The 
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The  injanction  has  been  coostrued  somewhat  too 
largely  by  Sir  Samuel  Bomiliy ;  bat  I  think  it  eoEpresKd 
so  as  to  be  understood  to  go. much  &rther  than  the 
Court  designed.  I  certainly  meant  to  go  no  £nther  than 
the  bank  stock  and  purchased  estates ;  the  stock  standing 
in  the  Bank  of  England^  which  the  proceedings  of  the 
Court  in  Scotland  cannot  affect,  and,  in  the  names  of  per- 
sons, three  or  four  of  whom  are  not  bound  to  give  effect 
to  the  suit  in  Scotland^  more  especially  if  they  are  not 
parties  to  it        ' 


1816. 


The  suit  in  Scotland  is  of  this  kind.  Lord  and  Lady 
Kennedy  bring  before  the  Court  no  person  but  hinis^  and 
state,  that'other  persons  (for  whom,  I  suppose,  Mr.  Hart 
has  asked  instructions  how  to  act,  which  I  cannot  give 
them)  have  been  colluding  with  him,  and  divested  them- 
selves of  the  purchased  estates,  and  confine  their  prayer 
to  relief  against  Innisj  dalling  on  him  to  account,  -  and 
concur  in  executing  powers  of  attorney  and  making 
conveyances.  Taking  the  Court  of  Session  to  be  a  court 
of  law  and  of  equity,  which  it  is  (a),  yet,  whether  the 
property  is  to  be  administered  according  to  English  or 
Scottbh  notions  of  equity,  which,  in  many  material 
points,  differ,  roust  depend,  when  the  cause  is  heard,  on 
the  national  character  of  the  individuals,  and  the  cha- 
racter of  the  property  which  the  decree  affects;  and  it 
may  happen,  that  the  relief  given  in  the  Court  of  Session, 
is  not  exactly  the  same  as  that  given  here.  Supposing  a 
bill  filed  in  the  Exchequer  against  all  the  trustees,'  call- 


Tlie  Court  of 
Session  is  a 
court  of  law 
and  of  equity. 

Circmnstancet 
of  a  suit  which 
determine  the 
national  law 
to  be  admi* 
nistered. 


e  session  may  pro- 
ceed as  a  court  of  equity  by 
the  rules  of  conscience,  in 
abating  the  rigor  of  law,  and 
giving  aid,  in  proper  cases,  to 
such  as  in  a  court  of  law  can 
have  no  remedy ;   and  this 


power  is  inherent  in  the  su* 
preme  court  of  every  country, 
where  separate  courts  are  not 
established  for  law,  and  for 
equity/*  Erskine,  Principles 
of  the  Lava  of  Scotland^  b.  i. 
tit.  S.  p.  29. 

ing 
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idg  Ob  th«m  to  conviay  to  the  absolute  \k^  of  Lady  Xen- 
ketfy^  if  tbikt  bill  Were  dlsmMsed^  the  decree  fib  pronounc- 
ed would  not  be  such  that  the  partieli  could  have  the 
benefit  of  it,  in  a  suit  instituted  to  protect  the  rig^tA  of 
the  children.  Tliere  might  therefore  be  two  suits  pn>* 
teiedlng  in  this  country,  and  a  dismissimi  of  ft  bill  in  the 
Court  of  Exchequer,  while  the  Court  dP  Chancery  is 
going  on  to  give  relief;  but  that  is  not  the  view  in  i^ieh 
this  case  must  be  considered.  It  now  app^ra  that  the 
suit  in  Scotland  is  bondjide^  and  the  injunction  is  tt>llght, 
stands,  but  against  the  Court  of  Session,  which  never  can 
\ft  made  efiectual.  If  y6u  think  ph>per,  and  you  are 
toot  agaitist  the  persons  in  whose  name  this  bank  stodc 
ientiUed  to  adt  for  an  injunction  against  individualsi  that 
autt  never  cab  do  you  harm.  I  say  nothing  on  the  me- 
rits. Hie  other  trustees,  not  parties  in  the  Court  of  Sen- 
»ion,  are  Jmrties  in  this  Court,  and  must  tube  notice 
bf  what  passes  here.  If  they  choose,  in  case  Inniz 
is  ordered  by  the  Court  of  Session  to  trensfei^  to  act  in 
oonjunctidn  with  himi  it  may  be  proper  ;  but  you  might 
move  to  restrain  them  from  joinings  which  would  not  in- 
terfere with  the  proceedings  in  that  Court  (  but  thai  must 
be  by  injunction  against  the  Bank ;  for^  though  I  have 
had  a  gOod  deal  of  difficulty  in  saying  that  you  have  a 
right  to  dissolve  the  injunction  against  the  Bank,  who  are 
not  amenable  to  the  jurisdiction  of  the  Court  of  Session, 
yet^  if  the  Plaintiffs  are  entitled  to  an  ii:\junction  against 
the  Bank,  I  think  it  would  be  more  properly  asked  in  a 
suit  to  which  the  trustees  are  parties. 


The  act  of  union  is  saci*ed ;  but  I  doubt  how  it  is 
pt)l!Sible  to  )ipply  the  article  cited  to  a  case  in  which 
justice  cahnot  be  administered,  unless  the  courts  of  both 
countries  assist  the  parties.  It  is  true,  this  court  cannot 
*^  cognosCf  review,  or  alter  the  acts"  of  the  Court  of 

Session; 
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SmSoiii  bikt  it  Will  be  difficult  to  db  justice,  vht^l  tlit 
ebuTti  itt  England  did  tte  cburts  in  ScGiltmd^  Wd  the 
cbUft^  in  Scottahd  M  the  cburts  in  England. 

The  injunction  must  be  disK>lved;  but  t  Aeme  it  to 
be  litidcrstoodi  that  the  dissolution  will  not  authori«e  the 
imtteM^  tM^t  patrties  to  the  suit  in  Scotland^  to  j6in  in  any 
trtniftfcr  t)r  ttMreJ^rice. 

"  Whereas,  hy  an  order  made  the  1  J^th  day  oF  becem- 
her  l^lli  it  was  ordered,  that  an  ii\junction  should  be 
awards  to  restrain  the  Defeddanti  Archibald  Lord 
Kmne^  and  Eleawor^  hift  wifoi  under  the  penalty  of 
100,t)00f;',  tt>  be  levied  tipoh  tfadr  lawfbl  goods  and 
chdttd^  from  pi*ocs^iedirig  in  the  siitnmOhs,  6t  to  in  M- 
tion  in  th«  Court  of  Session,  and  From  commencing  or 
proaecuting  any  action  or  suit  at  law  or  otherwise,  &c«" 
{Ahifi  p.  S16.)  <«  His  Lordship  doth  order,  that  the 
Md  injunction  do  stand  dissolved,  and  that  the  Plain* 
^Sk  dd  p^y  to  the  D^fbndant^  the  Gbrernof  atid  Gom- 
pahy  of  the  Sank  of  Eiigtand^  the\t  costs  of  Ihh  i^pfili- 
cation  to  be  taxed,  &c.'' 

Reg.  Lib.  A.  18i;»  foh  1617.  (a) 
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(a)  An  injunctimi  to  re- 
auraia  p^9ecedings  in  th^ 
€oort  ot*  Session  was  granusd 
in  fVhttrt^n  t.  Maif,  5  Ve$. 
£7.^  Mse  p;  7i.;  and  recently 
in  Buihby  t:  Cloveiy  5  Mndd. 
Ii97« ;  and  see  Lord  PoHldmT^ 
eabe,  and  Gr^  r.  The  Duke 
qf  HnmiltoHy  cited  Eden  on 
Injunctions,  p.  l^S.^  but  in 
L&we  V.  Barker^  I  Ca.  in  Cha, 
67.  NeU.  103.  2  Frtem.  125., 
an  injunction  to  restrain  pro- 
ceedings in  a  foreign  court, 


waS)  after  great  considenr- 
tidri,  reftited.  A  suitor  here, 
proceeding  for  the  8am6  mat- 
ter iti  a  foreign  cburt,  will  be 
compelled  to  elect  between 
the  two  jurisdictions,  Pieten 
V.  Thomptoik^  Coop.  294. 

The  following  cases,  illus- 
trative of  the  doctrine  dis- 
cussed in  Kennedy  t.  Lord 
Casnliisy  are  extracted  from 
Lord  Noittngham*B  MS& 

«  21st  FebruHry,  28  Car.  %  On  a  bUl  for 
1675-6,  SirCftr^rg*  Carteret^.  i^ElIL 

Sir  land,  and  an 
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account  of 
waste  commit- 
ted there,  a 
demurrer -was 
allowed  at  to 
the  partition, 
and  overruled 
as  to  the  ac- 
count. 


Sir  mUiam  Petty.  The  biU 
set  forth,  that  the  Defendant 
had.bargained  and  sold  to  the 
Plaintiff,  a  moiety  of  certain 
lands  in  Jrelandy  and  that  he 
did  there  cut  down  the  woods, 
and  commit  other  waste,  and 
80  prayed  an  account,  and  a 
partition :  the  Defendant  de- 
murred, because  the  freehold 
and  inheritance  of  lands  in 
Ireland  ought  not  to  be  set- 
tled here.  I  ordered  him  to 
answer  as  to  the  account,  but 
allowed  the  demurrer  as  to 
the  partition ;  for  wheresoever 
the  Defendant  may,  by  per- 
sonal coercion,  be  compelled 
to  perform  the  act  decreed, 
there  after  answer  put  in,  the 
Court  shall  proceed  to  a  de- 
cree though  the  Defendant 
be  in  Ireland^  and  rely  upon 
the  justice  of  the  King  to 
compel  him  to  be  sent  for 
over,  to  yield  obedience,  as 
was  done  in  Alderman  Pres^ 
tons  case  of  Duhliny  and  ad- 
vised to  be  done  by  the  coun- 
cil table,  in  the  Earl  of  Tho- 
mond^s  case;  for,  otherwise 
there  must  be  a  failure  of  jus- 
tice ;  because,  in  Ireland  they 
are  not  bound  to  execute  the 
decrees  of  England ,  upon  a 
bill  there  preferred  to  have 
such  execution,  as  was  lately 
resolved  in  Ireland,  and  very 
justly,  in  the  case  of  one  Sa- 
uagey  and  since  in  the  case  of 
the  Earl  of  Thomond.  And 
so  it  was  resolved  long  since 
}it  the  common  law^  that  if  a 


man  be  ont^awed  in  England^ 
and  flee  into  Ireland^  no 
capias  utlagatum  can  follow 
him  thither  ;  of  which  see 
some  ancient  records  in  my 
manuscripts  of  Mr.  No^s 
Collection,  foL  .  And  if 
it  be  said  the  Plaintiff  may 
go  over  into  Ireland  and  ex« 
hibit  a  new  original  bill  against 
the  man  there,  it  is  equal  to 
a  failure  of  justice  ;  for  by 
that  time  the  case  is  well  ad- 
vanced there,  the  man  may 
flee  agaio  out  of  Ireland  into 
England  or  Scotland,  so  that 
there  can  never  be  any  cer« 
tain  justice,  but  in  the  abso* 
lute  power  of  the  King,  which 
can  bring  all  his  subjects  into 
the  proper  place  where  they 
ought  to  render  reason.  Bat 
all  this  is  to  be  understood  of 
such  cases  where  the  impri- 
sonment of  the  person  is  the 
most  proper  means  to  effect 
that  which  is  decreed  to  be 
done,  viz*  the  payment  of  mo- 
ney, making  a  conveyance,  or 
the  like.  But  where  no  obe- 
dience of  the  person  impri- 
soned, or  any  act  of  his,  can 
sufficiently  execute  such  a 
decree,  there  it  is  in  vain  to 
hold  such  a  plea  ;  and  that  is 
this  case :  For,  to  a  partition 
in  Chancery  it  is  necessary 
to  award  a  commission  to 
some  neighbouring  justices  to 
divide  the  lands ;  if  they  re- 
fuse, there  lies  an  attachment 
against  them  for  such  refusal ; 
if  they  execute  the  commis- 
sion 
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non  and  return  it,  then  there 
ought  to  be  a  decree,  that 
the  lands  be  accordingly  con- 
yeyedf  and  that,  till  a  con- 
veyance, they  may  be  so  en- 
joyed; the  consequence  there- 
of is  a  sequestration,  and  an 
injunction  for  the  possession, 
and  a  writ  of  assistance  to  the 
sheriff:  none  of  all  which  can 
be  awarded  into  Ireland^  nor 
supplied  by  the  obedience  of 
the  person  imprisoned  here. 
So  far  the  demurrer  is  good,  {a) 
*f  January  ^th,  30  Car.  2. 
1678-9.,  GoWv.  Canham.  The 
Plaintiff  had  received  some 
money  by  bill  of  exchange, 
which  belonged  to  the  De- 
fendant, but  detained  it  in  his 
hands  upon  pretence  of  some 
accounts  between  them,  and 
being  sued  at  law,  exhibited 
his  bill  in  this  court  to  stay 
that  suit ;  and  because  Cart' 
ham  was  supposed  to  be  in- 
solvent, ergOy  for  want  of 
other  security,  the  money  in 
question  was  brought  into 
court,  to  abide  the  event  of 
the  cause  at  hearing:  and 
now  the  scope  of  the  Plain- 
tiff's bill  appeared  to  be  a 
prayer  of  relief,  upon  an 
agreement  made  at  the  de- 
termination of  a  co-partner- 
ship ;  for  the  Plaintiff,  being 
at  Leghorn^  had  entered  into 
a  co-partnership  with  Lee  and 


Canham  in  thirds,  and  being 
desirous  to  break  off,  it  was 
agreed  that  27,000  pieces  of 
eight  should  be  paid  to  the 
Plaintiff,  which  was  done; 
and  further,  that  the  Plain- 
tiff should  be  indemnified 
from  any  trouble  which  might 
happen  to  him,  by  reason  of 
that  co-partnership;  and,  in 
1664*,  an  instrument  was 
drawn,  and  sealed  according- 
ly. After  this,  the  Plaintiff 
entered  into  a  new  co-part- 
nership with  James  Gold  and 
John  Gold,  and  was  forced, 
by  sentence  of  the  Court  at 
Florence,  to  pay  custom  to 
the  Great  Duke,  for  goods 
imported  during  the  time  of 
the  former  co-partnership, 
and  is  also  sued  there,  at  this 
time,  by  Mico,  for  a  debt 
due  from  that  co-partner- 
ship, where  the  cause  is  still 
depending.  To  which  the  De« 
fendant  said,  that  there  were 
no  customs  due  to  the  Duke 
o^  Florence  after  seven  years, 
and  that  Mico*B  pretences 
were  groundless,  and  that 
there  had  been  a  reference 
of  all  differences  to  arbitra- 
tors, before  whom  the  matter 
of  the  customs  was  not  stood 
upon.  Cur.  1,  Let  the  Plain- 
tiff receive  back  so  much  of 
the  money  brought  into  Court 
as  may  be  adequate  to  the 
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Foreign  judg- 
ment not  ex- 
amined here. 

No  appeal 
from  a  sen- 
tence of  the 
delegates  to 
the  Lords  in 
Parliament. 


8^m  paid  on'tha  sent^M^  jfor 
Gustona,  the  joatice  wberoof 
is  not  ejcamioahie  here.  % 
Lat  the  Elefendani  take  tho 
really  aubjact  to  the  cavenaala 
of  aavxng  the  Plaintiff*  hamu 
leaa  againat  Mieo,  Sfc.  (a) 

f  <  June  10,  SO  Car.  %.  16TS. 
Mr.  CaUingion  preaented  a 
petition  to  the  Lorda  in  Par^ 
liamenty  praying  to  be  reliev- 
ed. agaloAt  a  aentence  gWen 
bQf  Uie  delegates  in  e  matri- 
n^jOfMid  cause,  wherein  they 
^iu4ge4»  as  the  Cour4  of 
the  Arches  had  done  before* 
that  oiie  Sig»ora  Angela  Mar* 
garUa  GudHnot  a  very  lewd 
woma^,  was  the  petitioner's 
lawful  wife,  and  lawfuUy  mar'* 
ried  to  him  at  Turinj  where* 
as»  in  T^rin,  ^e  hath  au9^ 
th^  husband  yet  living,  and, 
thojugh  she  were  divorced 
from  0iat  husband  by  the 
sentence  of  the  A^^rhbishop 
of  jj^urvt,  before  the  pretend^ 
ed^^riage  to  the  petitioner, 
y^l^  he  doubted  not,  but  to 
majke  it  appear,  that  thi3.  sen- 
tence was  void,  and  the  di- 
vorce null,  and  that  she  did 
still  remain  the  wife  of  her 
husband  at  TuriUf  though  he 
were  also  n>arried  to  another 
wife,  before  the  pretended 
hiarriag^  of  the  petitioner. 

I  said,  the  merits  of  this 


c»se»  if  the  pelttii»ie»  eoulA 
come  at  it,  were  to  examioft 
a  sentenoe  of  the  At chhiahop 
of  Turn,  by  the  laws  o^&^ 
land  ;  for,  fi/B  ve  know  not  tha 
laws  of  Savo^f  so,  if  we  didf . 
we  have  no  power  to  judga 
by  them  ;  and,  €rgOy  it  kk 
against  the  law  of  nations  Mtl 
to  give  credit  to  the  judgment 
and  sentences  of  foreigia  coua*. 
tries,  till  they  be  reversed  ^y 
the  law,  and  according  to  the 
fprm,  of  those  counlriee  where^. 
in  they  were  given.  For  what 
right  hath  one  kiogdom  tq 
reinerse  the  judgmeet  of  ep^ 
ther  ?  And  how  caoi  we  le-^ 
fuse  to  let  a  silence  take^ 
place  till  it  be  reversed?  And 
what  confusion  would  fpH^jip 

inGhrialeodom,  if  they9h<H44 
serve  ua  so  abirotyl,  apd  ^iv^ 
1^0  credit  to.  our  sentences-, 
In  Wytr&t^  case^  5  JaCn  {a\^ 
a  judgment  given  lA  HoUaxt^x 
for  debt,  was  executed  her^ 
by  the  Admiralty  ofEnghmtf 
upon  the  person  who  fled 
frpm  execution  there,  and 
this  was  allowed  uppjgi  a  Ha^. 
leas  Corpus,  in  B*  jR.,  sp  long 
as  the  j  udgment  there,  remain- 
ed in  force ;  wherefore,  If  th<e 
petitioner  can,  either  by  the 
laws  of  Savoi/  or  of  Rouuff 
repeal  that  sentence  at  ZV- 
rin,  let  liim  do  so ;  butt  till 


(a)  Goid  V.  Canham,  1  Ca,  in 
Cha.3\\, 
{b)  «  1  Ro».  550.  A**    ^fVrV 


case,  cited  as  Wibred  and.  Wyer^K 
case,  2  Keb,  5\\,  610. 

that 
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()ii^  ^  A<m?s  it  19  not  posti- 
Me  for  the  Arches  or  the  de- 
kigiUe3  to  give  any  other  sea- 
ience  th^  wl^at  they  have 
given^ 

But  I  hope  the  merits  of 
tfi^  cause  shall  never  be  de** 
iMed  here,  for  the  main  ques* 
tiOiD  at  this  time  is»  whether 
your  Lordships  have  any  }u« 
lisdictioa  in  this  case,  or  can 
take  any  cognisance  of  this 
matter?  And  this  point  makes 
it  no  longer  to  be  Mr,  Coi- 
iington*B  case,  but  the  King's, 
whose  sovereign  power  in  all 
ecclesiastical  causes  is  deeply 
^ncerned,  and  his  ecclesi* 
antical  supremacy  invaded,  if 
ibiB  petition  be  received ;  for 
the  petitioner  ought  to  have 
applied  himself  to  his  Majesty 
£ot  a  commission  of  review,  if 
tbeire  be  cause  for  it,  and  not  • 
to  this  House,  it  being  against 
law»  and  without  all  prece- 
dev^t,  so  to  do.  Whereupon 
the  House  referred  it  to  the 
Committee  of  Privileges,  and 
the  King  commanded  me  to 
attend  the  committee.  At 
this  committee  the  Lords, 
wbo  were  zealous  to  assert  the 
jurisdiction  of  the  House, 
caused  divers  precedents  to 
be  read,  viz.  Temporcy  E,  1. 
Bilet/y  135,  136.  Rot.  Pl.  8. 
jB-  2.  No.  43.  5  E.  2.  No. 
Petico  Abbatis  Ruffbrd,  8  E, 
2.  No.  provicario  EcclesicB. 
saneti  Buttolph.  extra  Aiders^ 
gate,  4.  £•  2.  No.  42.  p. 


John  Mtmi*  jRiynnf 'a  plea 
for  the  Lorda>  418.,  who  cites 
Rot.  Claus,  8  £•  2.  for  a  Le- 
gacy, ^  H.  5«  fM.  ite«  No. 
12.,  a  prohibition  for  titheay^ 
2  A  4.  JSa«.  Pi.  No.  2a, 
where  the  Bruchimm  Seadare 
did  assist  the  eccleaiasiical; 
and  22d  December,  1640,  Sur 
Robert  Hotoard*%  caae,  where 
the  Lords  adjudged  the  Arch- 
bishop of  Canterbury  to  pay 
500/.  to  Sir  Robert  Hotvard; 
and  Sir  Francis  Mooir*%  Re- 
ports, 462.  HaUmell^ndJer' 
t)»*s  case,  2  Leon^  126, 127. 
FrankwelTs  case»  4  Insti.  341. 
Hollingtvorth*B  case,  touching 
the  appeal  by  way  of  review ; 
and  2  RoU.  233.  P/.  3.  4 
Inst.  340.,  touching  appeals 
by  bill  signed.  None  of  all 
which  did  any  way  come  near 
the  point  in  question. 

As  little  to  the  purpose 
were  these  points  of  law  which 
the  counsel  of  Mr.  Cottington 
insisted  upon,  only  to  show 
learning;  as,  1st,  Thatall  judg* 
ments  given  in  Parliament  are, 
in  law,  given  by  the  King  and 
Lords  ;  fOr  which  they  cited 
1  U.  4.  Rot.  Pari.  No.  74. ; 
and  the  Lords'  Journal,  lOth 
December^  1621.;  2d,  For  the 
generality  5f  the  Lords'  ju- 
risdiction they  cited  Sdden 
de  Synedriisy  b.  3.  p.  8. ;  3d, 
That,  originally,  the  Ecclesi- 
astical Court,  and  the  Civil 
Court,  sat  to^etljier,  bu^  by 
the  Cpn^eroi;  t^jiej^  w^e  di* 

vided, 
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▼ided,  by  the  advice  iand  con- 
sent of  the  Bishops  andLords, 
Selden's  Anal^cta,  129,  ISa, 
Seld,  Eadmer^  167|  168.,  Xe- 
ges*  H.  1.  cap.  79. ;  4thy  For 
the  ground  of  the  appeals  to 
the  King  they  cited  Assise  de 
Clarendon^  10  H.  I.  c.  8.; 
5th,  That  the  Statute  of  25 
H.  8.  had  not  taken  away  the 
King's  power,  Hob.  146.  CoU 
and  Glover*a  case ;  6t!i,  That 
the  King  had  consulted  with 
the  Lords  in  matters  spiri- 
tual, for  which  they  cited 
Bundett  Bren.  Turn.  17  E. 
1.;  7th,  That  the  King  had 
prohibited  appeals  to  the 
Pope  by  advice  of  the  Lords, 
viz.  in  RoL  Clans.  8  H.  3. 
M.  84.  Dorsoy  1  E.  9.  M.  9. 
Dorso,  14  E.  3,  Pt.  1.  AT.  41. 
Dorso;  none  of  all  which 
considerations  did  any  way 
touch  the  point  in  question. 
At  last  my  Lord  Privy  Seal 
cited  a  precedent,  30th  May, 
1628,  Faughan's  case,  where 
the  Earl  of  Clare  reported 
from  the  committee  of  peti- 
tioners, that  Vaughan  claim- 
ed by  a  will,  against  which  a 
sentence  had  been  given  and 
affirmed  by  the  delegates,  and 
prayed  relief.  The  Lords, 
upon  debate,  direcfted  the  pe- 
titioner to  apply  himself  to 
the  King  for  a  commission  of 


rieview,  and  Ccfoen^  Custoi 
promised  to  promote  it.  This 
being  a  precedent  so  full  in 
the  point,  and  yet  so  contrary 
to  the  inclinations  of  the  Lord 
who  cited  it,  gave  gpreat  sa- 
tisfaction. Then  I  opened 
the  reasons  of  law  upon  which 
this  point  depended,  and  said 
they  ought  to  prevail,  though 
there  had  been  precedents 
against  it,  as  there  are  none 
in  500  years,  and  the  latter 
precedent  is  for  it.  The  rea- 
sons were,  1st,  Because  the 
statute  of  25  H.  8.  makes  the 
sentence  upon  appeals  final 
and  definitive,  and,  though 
these  words. do  not  exclude 
the  King's  prerogative  to 
grant  a  commission  of  review, 
for  the  dernier  resort  to  the 
prince  is  not  to  be  barred  by 
general  words,  yet  those 
words  have  this  effect,  that  a 
commission  of  review  is  now  Comn 
purely  matter  of  grace,  and  timiol 
no  man  can  demand  it  ex  de'  T^V 
bilojasticia(a)  ;  for  constant  grace, 
experience  shows  that  is  of- 
ten denied.  2d,  From  hence 
it  follows,  that  tlie  Lords  hare 
nothing  to  do  to  review  these 
sentences,  for  the  Lords  sit 
here  only  to  dispense  right, 
not  to  dispense  matters  of 
grace,  which  the  King  re- 
serves to  himself.  3d,  And  it  is 


{a)  Sec  Franklin's  cAse,  2  P.    the  Lord  Chancellor  in  Eagkton 
W,  S99.,  and  the  [certificate  of   v.  KingMion,  S  Fes,  458. 

no 
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no  kind  of  answer  to  say,  the 
King  is  here  virtually  present, 
for  that  does  not  entitle  us  to 
dispense  acts  of  grace  for 
him,  and  we  may  as  well  pre« 
tend  to  grant  pardons,  or  as- 
sume any  other  part  of  the 
government  by  virtue  of  this 
rery  dangerous  distinction,  as 
the  late  times  showed  us.  4, 
The  inconvenience  were  intol- 
lerable ;  for  then  we  might  as 
well  review  every  probate  of 
a  will,  and  then  no  man  could 
tell  how  to  administer,  for 
appeals  below  ought  to  be 
brought  in  fifteen  days,  but 
there  is  no  time  limited  for 
appeals  to  Parliament,  so  the 
acts  of  an  administrator  are 
never  safe,  but  will  always  be 
subject  to  a  repeal  here, 
which  will  make  them  null 
and  void.  5,  It  would  be  yet 
more  inconvenient  in  causes 
matrimonial,  which,  as  they 
are  more  spiritual»  so  they 
have  a  more  temporal  conse- 
quence, and  may  tend  to  the 
bastardising  of  children.  With 
these  reasons  the  committee 
was  satisfied,  but,  when  it 
came  to  be  reported  to  the 
House,  the  Earl  of  Essex  gave 
greater  satisfaction,  and  wise- 
ly put  it,  not  upon  any  origi- 
nal defect  of  power  in  the 
Lords,  which  was  an  unpleas- 
ing  subject  to  speak  of,  but 
upon  the  Lords*  voluntary 
departure  with  ihat  power ; 
for  so  he  pressed  the  words 
Vol.  II. 


of  the  statute,  25  H.  8«  **  Fi- 
nal and  definitive,"  that  now 
the  Lords  were  excluded  by 
their  own  consent,  though 
they  were  not  specially  nam- 
ed ;  and  compared  it  to  the 
statute  of  27  Elix.  c.  8,  of 
errors,  where  the  Lords,  pass- 
ing an  act  to  make  errors  in 
B.  R.  reversible  in  the  Ex- 
chequer Chamber,  added  a 
clause  to  reserve  to  them- 
selves a  power  of  examining 
the  judgments  given  ins  the 
Exchequer  Chamber,  without 
which  the  Lords  had  been 
excluded ;  and,  in  SI  £liz* 
c.  1.,  did  further  provide,  that, 
for  errors  in  B.  A.,  the  sub- 
ject might  have  election  to 
sue  in  Parliament,  without 
going  to  the  Exchequer 
Chamber;  for,  till  then,  the 
Lords  had  excluded  them- 
selves of  that  privilege.  And 
now,  lately,  in  19  Car.  S,  the 
act  for  rebuilding  of  Lon» 
don  erects  a  judicature  to  de- 
termine controversies  speedi- 
ly and  finally  ;  so  does  the 
following  act,  Car.  2,  for  re- 
building of  Southtoarkf  and 
no  appeal  can  be  to  the 
Lords  from  any  of  these  de- 
crees, because  the  Lords  are 
understood  to  have  excluded 
themselves  without  being  spe- 

'  cially  named ;  and,  otherwise, 
Ijnidon  and  Southtjoark  could 
not  have  been  rebuilt.  Upon 
these  reasons,  the  House 
agreed  with  the  committee; 

Z  and 
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and  now^  it  is  settled,  that  no 
appeals  from  the  delegates 
can  come  befot^  the  Lords ; 
and^  in  consequence  of  this 
reik>lution,  the  Lords,  Within 
a  few  days  after,  rejected  the 


petitions  d^Bamfield  and  Ro^ 
gers,  and  of  Cole  and  Mor* 
dant^  wherein  reh'ef  was  praj- 
ed  against  the  probate  of  i 
will  affirmed  by  the  dele- 
gates* (a) 


{o)  Snlv.  Wilson,  2  Vtrn.  VIS. 


Jvfy  \9. 

Two  persons 
having  agreed 
to  work  a 
coach  from 
Britiolto 
London^  one 

Eroviding 
orses  for  a 
part  of  the 
road,  and  the 
other  for  the 
remainder, 
and  in  conse- 
quence of  the 
horses  of  one 
having  been 
taken  in  exe- 
cution, the 
other  having 
provided 
horses  for  that 

Sart  which 
ad  been  un- 
dertaken by 
the  first,  and 
claiming  the 
whole  profits 
ofthe  iour- 
nev ;  tne  court 
refused  an  in- 
junction 
against  con- 
tinuing to  pro- 
vide horses. 


SMITH  V.  FROMONT. 

npHE  bill  stated,  that  the  Defendant  being  the  owner 
'*'  of  two  coaches  travelling  from  London  to  BrisUlj 
in  181-1,  sold  to  the  Plaintiff  the  working  ofthe  coaches 
OQ  a  part  of  the  road,  namely,  from  London  to  Mare 
Hatch,  tht  PlaihtifFprbvidihg  the  hotses  to  be  em[doyed, 
and  paying  to  the  Defendant  a  certain  sum  per  mile,  for 
the  use  of  his  coaches,  and  the  clear  profits  of  the  whole 
journey  between  London  and  Bristol  being  divided  in 
proportions  specified  ;  that  the  working  of  the  coaches 
nnder  the  agreemient  was  continued  till  1817,  when,  m 
consequence  of  a  temporary  inability  of  the  PlaintifF  to 
provide  horses  on  a  part  ofthe  road  between  Lfmdon  aiid 
Hare  Hatchy  it  was  agreed  that  the  Defendant  should 
provide  horses  on  that  part,  and  receive  a  proportionate 
additional  share  of  profits,  nntilthe  Plaintiff  should  again 
be  able  to  provide  horses  of  his  own  ;  that  the  coadies 
were  so  worked  till  the  7  th  and  8th  oijune  1818,  when, 
though  horses  provided  by  the  Plaintiff  were  ready  at 
the  usual  times  and  places,  some  persons,  by  the  order 
of  the  Defendant,  put  to  the  coaches  horses  belonging 
to  him,  and  prevented  the  Plaintiff  working  tlie  coaches 
with  his  own  horses ;  arid  that  the  Defendant  had  since 

19  refused 
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refused  to  permit  the  Plaintiff's  horses  to  be  used  on        1818. 
any  part  of  the  road,  or  to  allow  to  the  Plaintiff  his 
share  of  the  profits,  and  had  sent  a  written  notice  to  the 
Piaintiffy  that  be  diould  be  no  farther  concerned  with 
him  in  the  ooach  business* 

The  bill  prayed  an  account  of  the  profits  of  the 
coaches  worked  by  the  Defendant  in  contrarention  of 
his  agreement,  and  an  injunction  to  restrain  the  De- 
fendant from  so  working  the  coaches* 

The  allegations  in  the  bill  being  supported  by 
affidavit,  the  Plaintiff  on  this  day  moved  for  an  in- 
junction. 

The  affidavit  in  opposition  to  the  motion  stated,  that 
the  inability  of  the  Plaintiff  to  provide  horses,  was  the 
consequence  of  his  horses  having  been  taken  in  execu- 
tion, under  an  extent  for  3123/.,  and  a  writ  o'i  fieri 
Jacicu  for  4900Z. ;  that  by  such  executions,  of  which  the 
Defendant  had  no  previous  notice,  the  coaches  were 
suddenly  stopped,  and  the  Defendant  was  subjected  to 
great  inconvenience  and  expense  in  procuring  other 
horses  to  forward  them ;  that  some  of  the  horses  seised 
were  sold,  and  advertisements  were  published  for  the 
sale  of  the  rest;  and  the  Defendant  having  been  inform- 
ed and  believing  that  the  other  horses  of  the  Plaintiff 
were  about  to  be  sold,  purchased  fresh  horses  for  work- 
ing the  coaches  the  whole  way;  and  that  he  believed 
that  all  the  Plaintiff's  horses  were  then  in  the  custody  of 
the  Sheriff 

Mr.  Hart  and  Mr.  Baithby^  for  the  motion. 

Mr.  Witherd  and  Mr.  Mascaly  against  the  motion. 

Z2  The 


SM  CASES  IN  eHANCERT. 

1S18.  TTie  Lord  Chancellor. 

The  only  instance  that  I  recollect  of  an  application  tof 
this  Court  to  restrain  the  driving  of  coaches,  occurred 
in  the  case  of  a  person  who  having  sold  the  buMuess  of  a 
coach-proprietor  from  Reading  to  London^  and  under* 
taking  to  drive  no  coach   oh   that   road,   afterwards 
established  one.     With  seme  doubt  whether  I  was  not 
degrading  the  dignify  of  this  Court  by  interfering,  I  saw  ' 
my  way  in  that  case ;  because  one  party  had  there  co*» 
Tenanted  absolutely  against  interfering  with  the  business 
which  he  had  sold  to  the  other,  (a)     This  is  quite  a 
different  case :  the  Defendant  having  received  ^0&L  as 
the  consideration  for  giving  up  a  part  of  the  road  which 
lay  in  the  way  from  London  to  Bristol^  the  profits  being 
divisible  in  the  ratio  of  the  distance  which  each  party 
undertook  to  provide ;  the  Plaintiff  fell  into  embarrass- 
ments, which  prodaced  the  seizure  of  his  horses,  and  an 
advertisement  for   the  sale  of  them '  by  the   Sheriff. 
While  the  Plaintiff  is  in  this  situation,  the  Defendant  is 
bound  by  his  agreement  to  undertake  with  persons  at 
Bristol  to  bring  them  to  Lotidon,  and  when  they  arrive 
at  Hare  Haich^  he  is  stopped  by  the  Plaintiff's  want  of 
horses,  and  would  be  liable  to  an  action  by  every  indi- 
vidual within  and  without  his  coach,  if  it  were  not  for- 
warded.    But  it  is  difficult  to  understand  how  such  a 
case  can  be4he  proper  subject  of  the  jurisdiction  of  this 
.  Court  by  injunction.     If  I  enjoin  the  Defendant  from 
bringing  horses    to  convey  the   coaches  between  the 
limits  in  question,   I   must  enjoin  the   Plaintiff  from 
not    bringing   horses    there.     I    cannot   restrain   the 
Defendant,  unless  I  have  the  means  of  assuring  him 
that  he  shall  find  the  Plaintiff's  horses  ready.     I  should 
otherwise  enjoin  him  from  doing  that  which  if  he  omits 

{a)  Williams  Y.  fVUliamt,  mntc^  p.S5S. 

to 
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to  do  he  will  be  liable  to  actions  by  every  person  whom 
he  has  undertaken  to  oonrey  from  BrisM  to  London  i 
and  shonld  issue  the  ii^unction  on  the  supposition  that 
the  Plaintiff  would  do  that  which  he  has  not  done,  and 
which  it  seems  he  is  not  at  present  in  a  condition  to  do. 
The  omission  of  this  Court  to  interfere  certainly  leaves 
the  parties  in  a  very  unpleasant  situation,  and  their 
interest  will  be  best  consulted  by  a  compromise.  A 
question  may  arise,  whether  the  Plaintiff,  shewing  that 
his  horses  were  always  ready,  will  not  be  entitled  to  the 
same  profits  as  if  they  had  been  used  ?  But  in  a  case  of 
this  sort  I  cannot  grant  an  injunction* 


1818. 


Injunction  refused. 


WYNSTANLEY  v.  LEE. 

^T^HE  bill  stated,  that  the  Plaintiffs  were  possessed  of 
a  house  near  the  Exchange,  in  the  city  of  London^ 
separated,  on  the  west  side,  by  a  court  or  passage^  for- 
merly called  Bartholomew  Court,  of  the  width  of  eight 
feet,  from  a  plot  of  land,  being  the  scite  of  an  ancient 
building  in  the  possession  of  the  Defendants ;  and  that 
the  Plaintiff's  house,  as  to  so  much  thereof  as  abuts  upon 
the  said  court,  and  is  separated  thereby  from  the  pre- 
mises of  the  Defendants,  was,  about  ten  years  ago,  built 
upon  part  of  the  scite  of  two  ancient  dwelling-houses, 
which  were  taken  down  for  that  purpose^  and  in  which 
there  had  been',  from  the  time  of  the  erection  thereof 
after  the  great  fire  of  London^  divers  windows  looking 
into  the  court,  and  receiving  light  therefrom,  and  over 
the  roof  of  the  ancient  building  on  the  premises  of  the 
Defendants,  which  windows,  and  the  light  thereof,  the 

Z  3  occupiers 
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Injunction  to 
restrain  ob- 
struction of ' 
ancient  l^tt 
refused,  tne 
nature  of  the 
alleged  injuiy 
not  requiring 
pre?enti?e  in« 
terposition  be- 
fore a  trial  at 
law,  and  the 
1^1  right 
being  doubt* 
All. 

The  presump- 
tion of  a  rignt, 
from  twenty 
years  undis- 
turbed enjoy- 
ment of  fight, 
is  ezdnded  bv 
the  custom  of 
London. 
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1818.  occupiers  of  the  dwelling-houses  were  entitled  to  enjoy 
free  from  obstructions ;  that,  upon  the  erection  of  the 
house  on  part  of  die  scite  of  the  two  ancient  dwelling- 
houses,  several  windows  were  made  looking  into  the 
court,  and  receiving  light  therefrom,  and  over  the  roof 
of  the  building  on  the  premises  of  the  Defendants,  in 
the  same  manner  as  the  ancient  dwelling-houses,  and 
that  any  erection  on  the  premises  of  the  Defendants, 
which  would  obstruct  the  light  of  the  windows  in  the 
Plainti£&'  building,  would  equally  have  obstructed  the 
light  of  the  ancient  dwelling-houses  on  part  of  the  scite 
whereof  the  said  building  hath  been  erected;  and  that  on 
the  plot  of  ground  in  the  possession  of  the  Defendants, 
and  divided  from  the  premises  of  the  Plaintiffs  by  the 
court,  there  was  an  ancient  building,  used  as  a  wash- 
house,  being  only  of  the  height  of  nine  feet  from  the  le- 
vel of  the  court,  which  the  Defendants  had  lately  taken 
down,  for  the  purpose  o(  erecting  a  much  larger  and 
higher  building  upon  the  scite  thereof,  whereby,  in  case 
the  intention  of  erecting  the  same  should  be  carried  into 
effect,  the  light  of  the  windows  in  the  Plaintiff's  house 
would  be  wrongfully  obstructed^  and  the  house  would 
'  be  greatly  injured  and  deteriorated  in  value,  and  the 
light  of  the  windows  of  the  ancient  dwelling-houses  on 
part  of  the  scite  whereof  the  Plaintiff's  house  hath  been 
erected,  in  case  the  same  had  been  still  standings  would 
have  been,  in  like  manner,  obstructed* 

The  bill,  farther  stating,  that  the  Defendants  were  pro- 
ceeding to  the  erection  of  the  new  building,  and  had 
given  directions  to  their  workmen  for  the  immediate 
erection  thereof,  designing  to  build  the  same  of  much 
greater  height  and  dimensions  than  their  former  build- 
ing, so  as  to  obstruct  the  light  of  the  windows  of  the 
Plaintiffi'  house,  prayed,  that  the  Defendants  might  be 
restrained  and  injoined,  by  the  decree  of  the  Court,  from 

erecting 
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erecting  or  constructing  anj  )}uildiog  whatsoever  uppn        1818* 
the  plot  of  land  in  their  posae^sfon^  whereby  the  ligb(  qf  ^     •'  ' 
the  windows  in  the  Plaintiffi'  houses  as  the  same  were  v. 

enjoyed  previous  to  the  taking  down  the  ancient  building 
upon  the  same  plot  of  land^  mjght  be  iq  any  wise  ob- 
structed pr  prejudiced* 

On  the  filing  of  the  bill  the  Ph^intiffs  presented  a  pe- 
tition for  an  injunction.  The  affidavit  in  support  of  the 
petition  stated,  in  addition  to  the  substance  of  tl^e  bill, 
that  one  of  the  Defendants  had  admitted  tp  the  depo- 
nent, his  intention  of  erecting  ^  building  on  the  scjie 
of  the  premises  lately  taken  down^  of  miich  greater 
height  aiui  djipensions,  and  showed  to  deponent  plans  of 
the  intended  building,  by  which  it  appearied,  that  it 
would  be  erected  so  much  higher,  and  of  such  larger  di- 
mensions, as  nearly  to  darken  the  lights  of  the  Plaintiff^' 
house;  and  that  the  Defendants  had  already  laid  the 
foundation  of  the  intended  building.  The  substance  of 
the  affidavits  i^  answer  b  stated  in  the  judgn^ent. 

Mr.  W.  D.  Bvam  was  heard  in  support  of  the  peti- 
tion, and  Mr.  James  Stejtheti  ^igaiiist  it,  in  the  ab^nce  of 
tlie  editor. 

The  Master  qfihe  Rotxs. 

The  first  question  is,  whether,  supposing  .the  Plfiintifis 
to  have  established  their  legal  rights  remove  the  build- 
ing begun  by  the  Defendant,  tb^.have.eatit{ed  themselvea 
to  the  preventive  interposition  of  this  jCourt  ?  The  injury 
of  postponing  a  building  which  the  party  is  eptitled  to 
erecit)  may  not,  in  every  instance,  \^  eqqal  to  the  ii\)ury 
of  permitting  him  to  proc^eed  with  one  which  is  a  nui- 
sance. .  Cases  ari§e  in  whJQh  a  court  of  equity,  seeing 
that  the  injury  might  be  irreparable,  as  where  loss  of 

Z  4  health, 
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1ft  IS.  health,  loss  of  trade,  destruction  of  the  means  of  exist- 
WnwTANu  Y  ®**^  might  ensue  from  erecting  a  building,  would  ex- 
ercise its  jurisdiction  of  preventing  injury,  without  wait- 
ing the  slow  process  of  establishing  the  legal  right,  when 
delay  would  be  itself  a  wrong.  On  the  other  hand,  it 
may  be  perfectly  clear,  that  the  Plaintiff  is  entitled  to  suc- 
ceed in  an  action  of  trespass,  and  yet  a  court  of  equity 
will  not  interpose  by  injunction;  the  nature  or  degree  of 
injury  not  being  such  as  to  require  that  extraordinary 
relief^  as  in  The  Attomey^General  v.  NichclL  (a)  Upon 
this  distinction,  there  dearly  explained,  between  the 
principles  on  which  a  court  of  equity  interposes  by  in- 
junction, and  those  which  govern  courts  of  law  in  de- 
ciding on  the  legal  right,  after  tlie  injurious  act  is  done^ 
the  Lord  Cfaanecilor,  in  that  case,  following  the  doctrine 
of  Lord  Hardwicke  (6),  dissolved  the  injunction,  impos- 
ing on  the  Defendant,  in  the  event  of  the  Plaintiff  suc- 
ceeding at  law,  a  condition  which,  in  that  event,  he  cer- 
tainly could  not  have  resisted.  On  these  principles  this 
application  must  depend ;  the  Plaintiff  is  bound  to  show, 
not  only  a  legal  right  to  the  enjoyment  of  the  ancient 
lights,  but  that,  if  the  building  of  the  Defendant  is  suf- 
fered to  proceed,  such  an  injury  will  ensue  as  warrants 
the  Court  to  interpose  and  at  once  take  possession  of 
the  subject  by  injunction. 

It  must  not  be  ibi^tten,  that  the  temporary  suffering 
from  delay,  which  has  been  principally  urged  for  the  in- 
terposition of  the  Court  to  prevent  the  intended  building 
tiU  the  right  has  been  decided  at  law,  is  not  wholly  on 
one  side.  The  affidavit  of  the  Defendants  states,  that 
by  the  injunctionj  if  granted,  they  will  lose  the  oppor- 
tunity of  covering  in  their  building  before  the  winter, 
;and  he  deprived  of  the  profit  to  result  from  it,  estimated 

(a.   16  Vet.  338,  (b)  I  Dick.  164,  165. 

at 
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at  100/.  per  annum.    And  this  important  difference  pre-        1818. 
sents  itself,  that  any  loss  which  shall  ensue  to  the  Plain-  ^  wsTiWLET 
tiffi,  may  be  compensated  in  damages,  provided  they  ul-         ^v. 
timately  succeed  at  law;  whereas^  in  a  contrary  events 
the  loss  of  the  Defendants  must  remain  without  redress, 
being  the  consequence  of  the  act  of  the  Court. 

If  the  Court  is  in  general  governed  by  the  prindples 
which  I  have  stated,  certainly  the  reason  is  stronger  on 
an  application  in  this  stage  of  the  proceedings,  on  cerii- 
ficateofbtll  filed  before  answer;  a  stage  in  which  the 
Court  never  interposes,  unless  the  injury  is  of  a  nature 
so  pressing  as  not  to  admit  delay.  It  is  departing  from 
all  principle  to  adjudicate  rights  when  the  pleadings  are 
not  before  the  Court,  and  the  Defendants  have  not  had 
an  opportunity  to  state  their  claim  by  their  answer. 
The  Plaintiffi  acted  properly  in  giving  notice  to  the 
Defendants,  to  enable  them  to  meet  the  application-  by 
affidavit;  without  which  the  Court  would  have  postpon- 
ed the  discussion,  and  would  not  have  been  satisfied 
wth  ex  parte  evidence. 

On  the  affidavits,  the  general  outline  of  the  Pbuntiffs' 
case  is  not  disputed ;  that  is,  the  vicinity  of  the  houses, 
witli  an  interval  not  exceeding  nine  or  ten  feet,  the  an- 
tiquity of  the  scite  of  the  present  hous^  subsisting  in  the 
place  of  an  ancient  building,  and  enjoying  the  same  pri- 
Tilege  of  light*  But  the  Defendants  deny  that  the  building 
which  they  have  removed  was,  as  it  is  described,  a  mere 
washhouse;  they  allege^  that  they  are  proceeding  to  build 
on  the  scite  of  ancient  dwelling-hotises,  and  controvert 
the  evil  which  will  result  from  die  building  if  it  pro- 
ceeds, denying^  in  contradiction  to  the  affidavits  which 
support  the  petition,  that  the  Plaintiffi*  house  will  be 
materially  injured.  The  averment  that  the  Plaintifik* 
windows  will  be  wrongfully  obstructed,  is  true,  if  any 

portion 


1818.  portion  of  the  li^t  i«  wroQgfiilly  inten^tc^i  liut  thf 
Plaiqtiffi  states  tfiat  their  bp^se  will  be  gr^Uy  injured 
and  depreciated*  That  was  the  aWeg^^ion  in  the  Aifar^ 
ne^Getieral  v<,  Jfichol^  whid^  d^spribed  ^  wrongful  ob- 
struction 9|feady  don^  (in  that  r^ep(  atrcNiger  th^n 
this  case,)  si|cb  <<  i|«  materijiUy  tp  fiffibct  th^  val^?  of  thp 
premises  (a) ; "  here  it  is  only  said,  that  the  premises  will 
be  greatly  injured  and  deteriorated;  there  (hfgr  were 
already  injured,  and  tbl^t  injury  was  to  be  aggpray^ted* 
The  effect  on  the  valu^  of  the  prepiises  in  tb^t  ca^e, 
Vim  held  by  the  I^rd  Chwcellor  not  a  ^ui^cient  groQpd 
fi)r  interposing;  here  tfoe  b^ci  is  deiuflfi  even  to  the  ^- 
\»xA  aUeged.  The  Pie^f^dant^  represent,  that  any 
diipinutipn  of  light  wUl  i|ot  be  attributable  altogejther  tp 
th^r  building,  the  Plain^i^  having  already  surrounded 
their  houjse  with  buildipgis  ^ect^  op  an  opep  part  .of 
the  Cpurty  wd  th^r^y  obs^ucted  the  accipiw  of  Jight^  by 
wbi^  ap  addjyti^pal  structure  ia  repdered  injiirloiis,  as  it 
wpuld  not  ba^^  been  without  such  preyjlpus  bujUdiqgs. 
la  this  way  pnly  can  the  effect  <^  tb^  building  be 
fiiirly  stated;  that  the  Plaintiffs  have  hereby  in  part 
produced  the  injury  of  which  they  complain,  and  ren- 
dcir^  a  m^  addition  possibly  incpnyppiepL 

The  PlaintiS  have  not  stated  precisely  the  injury  to 
bye  experienced  frpm  the  building  of  the  Pefendants. 
Some  windows,  I  mus^  suppose  wtfl  be  obscured,  bujt 
will  the  effect  be  pr^udicial  to  ^e  cop^ifprt  of  those  re^ 
Mdnig  in  the  house  ?  It  is  said,  that  the  bui^dijgg  ynS^  be 
injjWPVS  tP  ;tbe  hojus^  but  iPot  that  ip  the  jl^teryfd.b^ore 
the  tfifX  .the  comfort  of  tbpse  dwelling  ^ere  wUl  be 
iafiected.  Th^  ,taI4qg  iit  fyv  the  n^pqient  to  be  iruc^ 
^ougb  denied,  tbat  ^me  injury  wi(l  result^  jaxn^  Aot  ia- 
^uirpjog  It^Qvi  far  it  arises  fropi  the  piaii;iti&'  own  apt, 

but 
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but  considering  only  the  quantum  of  inj  ary,  tbe  question  1818 
isf  whetlier  a  case  is  made  for  the  interposition  of  tbe 
Court,  to  stay  proceedings  before  answer,  by  this  Jes^ 
tinum  remediumP  I  think  the  Plaintifis  have  not  so 
stated  the  injury  to  arise  from  the  buildings  as  to  entitle 
themselves  to  an  injunction. 

But  a  material  objection  has  been  raised  on  the  ques- 
tion of  legal  right.  The  houses  are  in  the  city  oi  Loti- 
don^  and  on  a  former  occasion,  a  custom  of  the  city 
was  certified  by  the  recorder,  *^  that  if  any  one  hath 
a  messuage  or  house  in  the  said  city,  near  or  omtiguous 
and  adjoining  to  another  ancient  messuage  or  house,  or 
to  the  ancient  foundation  of  another  ancient  messuage  or 
house  in  the  said  city,  of  another  person  his  neighbour 
there ;  and  the  windows  or  lights  of  such  messuage  or 
house  are  looking  fronting  or  situate  towards,  upon  or 
over  against,  the  said  other  ancient  messuage  or  house^ 
or  ancient  foundation  of  such  other  ancient  messuage  or 
house,  of  such  other  person  his  nei^bour,  so  being 
near,  adjacent,  contiguous,  or  adjoinii^  although  such 
messuage  or  house,  and  the  lights  and  windows  thereof 
be,  or  were,  ancient ;  yet  such  other  messuage  or  houses 
or  ancient  foundations,  so  being  near,  adjacent,  or  ad^ 
jcnning,  by  and  according  to  the  custom  of  the  said 
city,  in  the  same  dty,  for  all  the  dme  aforesaid  nsed  and 
approved,  well  and  lawfully  may,  migh^  and  hath  usedp 
at  his  will  and  pleasure^  his  said  other  messuage  or 
house  so  being  near,  adjacenl^  or  adjoining^  by  building 
to  exalt  or  erect,  or,  of  new,  upon  the  ancient  fonnda^ 
tion  of  each  other  messuage  or  house  so  being  near^  #d^ 
jacent,  or  adjoining,  to  build  and  erect  a  new  messuage 
or  house,  to  such  height  as  the  said  owner  shall  please, 
against  and  opposite  to  tbe  said  lights  and  windows, 
near  or  contiguous  to  such  other  messuage  or  house, 
and,  by  means  thereof,  to  obacure  and  darken  such 

windows 
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1818.        windows  or  lights,  unless  there  be,  or  hath  been,  some 
^  ^-  *-       writing,   instrument,   or  record  of  an  agreement,  or 
V.  restriction  to  the  contrary  thereof,  in  that  behalf.''  (a) 

Supposing  this  custom  to  be  applicable  to  the  premises 
in  question,  there  not  only  is  no  case  made  for  equitable 
relief,  but  the  Plaiiltiflfs  could  not  ultimately  succeed  in 
a  court  of  law  on  the  legal  right. 

It  is  then  contended  by  the  Plaintifis,  that,  notwith- 
^nding  this  custom,  which,  having  been  certified  in 
1757,  must  be  considered  as  still  subsisting,  there  is 
ground  to  presume  a  grant  of  a  right  to  the  enjoyment 
of  the  ancient  lights  on  the  Plaintiffi'  premises,  (b)  It  is 
rightly  said,  that  the  presumption  of  a  grant  would  su- 
persede the  custom;  quilibet potest  renunciarejuri pro  se 
introducto:  and  it  is  argued,  that  possession  during  twenty 
,  years  is  equivalent  to,  and  affords  presumption  of,  a 
grant  I  cannot  accede  to  that  argument  To  admit  it 
would  be  to  abolish  the  custom,  which  could  no  loi^r 
be  applicable  to  any  case.  The  city  would  then  be  sub- 
ject to  the  same  rule  as  every  other  part  of  the  kingdom. 
Before  the  expiration  of  twenty  years,  neither  in  the 
city,  nor  elsewhere,  could  any  right  arise  to  prevent  such 
obstruction  of  light ;  and  if,  after  twenty  years,  the  citi- 
zens o{  London  were  as  much  restrained  as  the  inhabi- 
tants of  every  other  part  of  the  kingdom,  what  becomes 
of  the  custom  ? 

The  technical  answer  to  the  ailment  is,  that  the 
Courts  presume  a  grant  in  ordinary  cases,  because  they 
presume,  that  the  party  would  not  have  abstained,  from 

(a)    Phmmer  v.  Bentham,   i        (h)  See    Lettns    v.    Price,  S 

J^ierr.  S50,  S51.,  see  on  thig  cus-  Sound,    Ed.    WUUam,   175.  a. 

torn    CaUkrop,    1.     Hughes  v.  Dougai  v.  WiUon,  Ibid.   Daniei 

Keene,  Godh.   185.     Yelv.  215.  \,  North,  U  Eatt^  312. 
1  BuUtr.  115.  Anon.  Com.  f13. 

cxer- 


CASES  IN  CHANCERY. 

exercising  his  right  of  interference,  knowing^  that  twenty        1 S18. 
years  abstinence  would  extinguish  it,  unless  he  intended 
to  permit  the  enjoyment;  and,  after  the  other  party  has 
been  encouraged  to  rely  on  acquiescence,  there  is,  on  bolb 
sides,  a  strong  ground  to  make  possession  the  basiaof 
right     Enjoyment  during  twenty  years  confers  a  pro- 
perty in  light,  under  the  technical  form  of  presumption 
of  a  grant ;  but  would  that  be  a  fair  presumption  in  the 
city  of  London  ?    No  man  occupying  a  house  there,  can 
suppose  that  he  has  an  absolute  property  in  his  present 
share  of  enjoyment  of  the  light,  whatever  that,  may  be, 
but  knows,  that,  by  the  law  of  the  city,  the  owner  of  the 
adjoining  house,  or  scite  of  houses,  may  build  to  any 
height,  and  to  the  obstruction  of  his  light,  and  knows, 
therefore,  that  he  can  never  be  entitled  to  enjoy  his  light 
free  from  obstruction  by  the  owner  of  the  adjoining 
house,  unless  there  is  some  writing  between  them.     His 
title  must  be  founded,  not  on  parol,  or  enjoyment,  but 
on  writing ;  that  is  the  law  under  which  the  owners  of 
houses  claim ;  they  bought  subject  to  that  custom :  each 
party,  therefore,  knows,  that,  without  a  writing,  by  the 
custom,  his  neighbour  may  build  to  the  obstruction  of 
his  light ;  and,  on  the  other  hand,  that  he  is  safe  in  ac- 
quiescence, because,  unless  he  has  given  a  writings  his 
privilege  remains.     There  is  no  ground  therefore  for 
presumption,  from  the  acquiescence  of  one  party,  or  the 
enjoyment  of  the  other,  without  a  written  title.  It  would 
be  too  much  to  hold,  that  this  custom  may  be  altogether 
repealed,  merely  by  the  length  of  time  during  which  one 
party  has  enjoyed,  and  the  other  acquiesced,  supposing 
them  citizens  of  Londoftj  residmg  there,  and  subject  to 
its  privileges  and  customs. 

On  both  grounds,  therefore^  I  think,  that  no  case  is 
made  for  the  interposition  of  the  Court.  Supposing  the 
right  clear,  no  circumstances  are  stated  requiring  this 

extra- 
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extraordiiMiry.  intetposid^Hi ;  but  the  right  is  m>t  suffi- 
ciently dear,  to  enable  die  Court  to  interpose  widi  safety. 
The  PUintiffi  may  try  the  right  at  law ;  the  Defendants 
no#  have  notice  of  the  olgeotion  to  the  building,  and 
proceed  at  their  peril,  (a) 

Injunction  refused. 


(a)  See  Cberring^  T.  AbiMf,  v.  BetilSMmt  1  Vei.  543.    Norm 

S  Vem.  646.     Bateman  v^  John^  v.  Lord  Berkeley^  S    Vn,   452. 

fofi,    FUzg,    106.    Fishmonger's  AUomcy-Oentral  v.  Doughty ^  2 

Company  V,  Easi  India  Compamf^  Ves.  455.     Attorney  ^General  \m 

1  IMdt.  163.      Att9mey4xenered  JficMyS  Mer.€B7.  16  Fes,  598. 
V.  Beniham,  1  2>idl.  277.    /2y«fer 


Rolls. 

Dec.  1. 

AtettatoTy 
ImTing  bro- 
ther! and  ttff- 


BIRD  i^.  HUNSDON. 
i^HE  will  of  cTMn  Hunsdon^  dated  the  10th  of  Sep- 


tembeTf  ISOO,  after  appointing  his  brother,  Peter 


iShii^hei^  iSm«fon>    and  <Sbim^2  Sedbrookj   executors,    and  be- 

aodoieoe^and  qoeathing  to.tbe  former  502.,  and  to  the  latter  30/.,  and 

i^^"  direddng  the  payment  <»f  his  debts,  and  the  application  of 

ofhisbrotherf,  a  som  for  the  maintenance  of  his  father,  and  (Fiyina  SO/, 
directedhit  ^       ® 


to  (J.  Br^gSy  and  10/.  to  «Z  jB/rc/,  contained  the  follow- 
ing clause :  *^  I  also  leave  Mary  Brandy  wife  of  Robert 
Brand  otHamchurchj  the  sum  of  10/.,  and  daughter  of 
my  brother,  Ettimrd  Hunsdon  and  Mary  Bttrnd^  equal 
shai^  with  all  the  rest.  I  also  desire  to  leave  jSfai^ 
Morris^  daughter  of  widow  Mary  Morris  of  Beutry 
Heaihj  the  sum  cf  10/.,  late  wife  of  John  Morris^  and 
Samuel  Seabrook  to  be  her  guardian,  and  put  it  out. 
And  when  my  funeral,  and  all  my  just  debts  and  l^acies 
aye  paid,  that  the  rest  of  money  to  be  put  into  govern- 


residiiaiy 
estate  to  be 
invested  in 
government 
security^  the 
interest  to  be 
paid  for  the 
maintenance 
of  If.  as  long 
as  she  lived 
sinale  and 
wiuiout  a 
dnld;  and  at 
her  death  the 
money  to 
come  to  his 
brother's  and 

lister's  children ;  JC,  altliough  married  and  having  a  child,  is  entitled  to  the  interest 
for  life,  not  to  the  .principal. 

ment 
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mcnt  sec^l'ity^  and  the  interest  to  b^  paid  dnly  io  brtng  1SIS« 
up  and  educate  Mary  Morrh^  daughter  of  widow  Mary 
Morris^  and  Samuel  Seabrook^  her  uncle,  to  be  her 
guardian;  and  the  said  Mary  Morris  to  have  the  said 
interest  to  maintain  her  as  long  as  she  lives  single^  and 
no  child ;  and  when  it  shall  please  God  to  call  her,  that 
inoney  shall  come  to  my  brother's  and  sister's  children. 
All  share  alike,  and  their  uncle  Peter  to  be  their 
guardian.** 

In  February  1801|  the  testatcnr  died,  leaving  several 
brothers  and  sisters,  and  also  several  nephews  and  nieces, 
their  ehild)refn,  of  wfaotti  Mary  Bremi^  the  k^gale^  was 
one.  Mary  Morris^  tiie  daughter^  ^haiving  previMnly 
attained  the  ^e  of  ttrenty-one),  on  die  ^6th  of  Ociobet^ 
1816,  married  JdhH  Bird. 

The  original  bill  filed  by  Bird  alid  his  wife  agaiinst 
the  surviving  executor,  the  next  of  kin,  and  neiAiews 
and  nieces  of  the  testator,  prayed  a  declaration,  tliat  xan* 
der  the  will  of  the  testator,  in  the  events  which  had  hap- 
pened, the  Plaintifis  were  entitled  to  the  clear  residue  of 
the  personal  estate  of  the  testator.  The  answer  sab- 
mitted,  that  the  interest  of  the  money  in  question  was 
givea  to  Maty  Morris^  so  long  only  as  she  should  live 
single;  and  that  all  her  right  and  interest  ceased  on 
msttriage. 

In  consequence  of  the  birth  of  a  son,  the  Pkiintiffii  filed 
a  Supplemental  bill,  alleging,  that  by  that  event  their 
right  to  the  clear  reudue  was  establisbed.  The  De- 
fendants cont^ded,  that  the  event  was  immateriid,  and 
claimed  the  same  t)enefit  as  if  they  had  demurred  Io  the 
8o{)f>lemerilal  bill. 

Mr. 
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1818.  Mr.  Home  md  Mr.  ShaimeU  for  the  FlaintiSb. 

Mary  Morris  is  clearly  entided  to  tke  interest  of  the 
fund  during  her  life ;  the  bequest  to  the  testator's  ne- 
phews and  nieces  cannot  in  any  event  take  effect  till  her 
death.  The  most  probable  intention  to  be  collected 
from  this  obscure  will  is,  that  sh^  the  principal  object 
of  the  testator's  bounty,  should  receive  the  interest  while 
she  remained  single^  and  become  entitled  to  the  princi- 
pal on  marriage  and  the  birth  of  a  child. 

Mr.  Hart  and  Mr.  T^esUne  for  the  Defendants. 

The  bequest  in  fevour  of  Mary  Morris  is  confined  to 
the  interest  of  the  fund,  and  to  the  period  during  which 
she  lives  single  and  without  a  child.  The  intention  of 
the  testator  might  be  reasonably  limited  to  that  period ; 
when  she  ceased  to  be  single^  being  maintained  by  her 
husband,  she  would  no  longer  need  his  bounty,  and  if 
she  became  a  mother  without  marriage,  she  would  no 
longer  deserve  it. 

The  Master  qfthe  Rolls. 

The  first  question  on  the  construction  of  this  will  is^ 
what  is  given  to  Mary  Morris  ?  The  second,  for  what 
period? 

On  the  first  question,  I  am  clearly  of  opinion,  that 
nothing  is  given,  or  designed  to  be  given,  to  Mary 
MorriSf  but  interest  The  testator  having  brothers 
and  sisters  in  existence,  made  his  will,  evidently  not  in- 
tending  any  gift  to  the  next  of  kin,  as  such,  but  intend- 
ing a  gift  to  his  brother's  and  sister's  children,  who  are 
not  his  next  of  kin.  After  disposing  of  several  peomiary 
l^cies,  he  directed  his  executors  to  invest  the  residue 
of  his  personal  property  in  government  security,  not 
stating  in  whose  name  the  investment  was  to  be  made^ 

not 
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not  specifying  the  name  of  the  legatee;  and,  therefore,  ^1818. 
as  it  must  be  taken,  intending  the  name  of  the  executors. 
He  then  considers  what  is  to  become  of  the  interest  and 
dividends.  To  Mofy  Morris  he  means  to  appropriate 
the  interest,  and  the  interest  only,  of  the  residue  so  lud 
out.  He  directs  the  interest  to  be  paid  to  her;  and 
when  it  shall  please  God  to  call  her,  the  moruy  to  come 
to  his  brothers'  and  sisters'  children.  The  interest  is 
given  to  her ;  and  on  her  death,  the  money,  that  is,  the 
capital,  is  to  be  divided  among  persons  described*;  one  of 
whom,  he  had  previously  declared,  should  have  an  equld 
share  with  all  the  rest ;  a  declaration  evidently  supposing 
a  period  at  which  a  division  was  to  take  place  among 
them.  The  gift  to  Maty  Morris  contains  no  words  eil- 
titling  her  to  more  than  interest  On  the  first  question, 
therefore,  the  Court  observes  in  the  will,  the  absence  of 
words  giving  the  capital  to  Mary  Morris^  and  a  positive 
declaration  implying  a  gift  of  the  capital  to  the  nepheWs 
and  nieces  of  the  testator. 

On  the  second  question,  for  what  period  the  interest 
was  given  to  Mary  Morris^  it  appears  that  the  testator 
contemplated  three  periods :  1st,  her  minority;  2d,  her 
remaining  single,  without  a  child ;  3d,  the  interval  be- 
tween her  marriage  and  death ;  and,  I  think,  that  with- 
out violence  to  the  words,  the  Court  may  infer,  that  he 
meant  to  give  the  interest  to  her  for  her  life.  First,  he 
gives  it  for  maintenance,  that  is,  during  minority ;  and, 
again,  for  maintenance  after  minority,  while  she  lives 
single,  and  has  no  child.  To  the  third  period,  the  in- 
terval between  her  ^marriage  and  her  death,  there  are 
no  words  expressly  applicable;  but  the  interest  being fimt 
given  to  a  favoured  object,  and  the  capital  not  given  over 
till  the  death  of  that  person,  the  Court  is  driven  to  the 
necessity  of  saying,  either  that  there  is  intestacy  during 
the  remainder  of  her  life^  or  that  she  is  to  take  during 

Vol.  IL  A  a  her 
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1^18.       htt  whole  life.    The  latter  seems  the  more  reasonable 


OtttD 


alternative^  I  cannot  suppose  that  the  testator  meant  to 
'^7"  '  iMy^  ft  partial  interest  in  the  property  undisposed  of;  and 
VtMUu.  fin^  oQ  ih^  marriage  of  Mary  MarriSf  the  dividends^ 
during  her  Ufe^  should  devolve  on  those  for  whom  the 
will  expresses  no  intention  to  bequeath  more  than  a  legacy 
0f  50<i  IQ  one. 

The  idterior  bequest  taimot  assist  the  Plaintifib;  for 
that  is  not  to  the  next  of  kin,  but  to  nephews  and  nieces ; 

and  they  are  nnqoestionably  to  wait  till  the  death  of 
Maty  Morris*  The  only  division  which  the  testator  con- 
lemplated»  was  one  in  which  Maty  Brand  was  to  share  as 
Biece^  and  not  one  of  the  next  of  kin*  The  capital  is 
o^Nfessly  given  to  brothers'  and  sisters'  children.  The 
supposition!  therefor^  that  the  testator  meant  to  die 
intestate  for  the  benefit  of  his  brothers  and  sisters^  is 
iwwamuitad. 

I  am  of  opinion,  therefore^  that,  though  there  are  no 
express  words  contemplating  this  third  period,  after  mar- 
riage, and  before  death ;  yet,  when  the  testator,  foreseeing 
that  interest  must  be  payable  to  some  one,  because  the 
money  was  invested  in  government  security,  producing 
interest,  bequeaths  that  fund  on  the  death  of  Mary 
MorriSf  it  is  not  a  violence  to  say,  that  he  gives  the  in- 
terest to  her  during  her  life. 

^  His  Honor  doth  declare,  that,  according  to  the 
true  construction  of  the  testator's  will,  the  Plainliffi  are, 
in  right  of  the  Plaintiff  Matyt  entitled,  during  the  life 
of  the  said  Plaintiff  Mary^  to  the  interest  of  the  clear  re- 
iidtte  of  the  testator's  personal  estate^"  &c 

Beg.  Lib.  A.  1818.  foL  784. 
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May  19.  is. 

IN  puniiance  of  a  deeree  in  this  canse^  ptrteia  aitalii  Estates  beiqg 
were  sold  by  auetion^  on  Oie  24th  and  26th  ol  OMot  ^^  ^  j^ 
beTf  18il»  in  forty-seren  lots.    The  ei^th  onditios  of  under  aondl- 
sale  was  expressed  in  these  words  t  ^  The  estates  cora^  ^^ich  ez- 
prised  in  the  foregoing  partkular,  are  subjeetto  die  porvi  pressed  thst 
petual  pajrment  of  18(ML  a*year|  to  the  onrateov  chapiam  ject  to  the 
of  Narihaw  /  bat  the  same^  and  the  perpetual  anpual  ^'^'^^l^^" 
payment  of  202.  to  the  hospital  of  Ckii/ae8f  in  Buckingham^  a^year  to  the 

^/«.  .re  in  future  to  be  ch.^  upon,  «.d  p«d  l^  U»  -r  ij:-' 
purchaser  of  lot  1.  only/'     Lot  1.  was  purehased  by  same,  and  the 

Patrick  Thomson  /  and  five  other  lots,  by  J.  H.  P.  Sehsiei*  j^^Sps^ent 

d€r.    On  the  11th  of  Nooemlmr,  ISIS,  a  reference  i)nu  ofs(^to^e 

bospital  01 
directed  to  the  Master,  to  in^piire  whether  a  good  title  c,  were  in 

could  be  made  to  the  loto  purchased  by  Scinnder  ,  and  ^^^J^^^ 

on  the  26th  of  Jhdjfy  1 816,  by  an  order  to  which  Sckneid^f  and  paidi^y 

was  no  party,  a  further  reference  was  directed  to  the  Bfae*  ^f^J^  ^^ 

ter,  to  approve  a  deed  of  indemnity  from  THumuan  to  only;  thenar- 

the  purchasers  of  the  other  lots,  against  the  annual  pay^  other  lou  are 

menu  of  120;.  and  fiOL     On  the  7th  of  lfi»,  18l7>  dif  entitled,  not 

^^'  to  an  absolute 

Master  (having  jon  the  3d  01  Marck  certified  his  i^pr^  exoneration, 

bation  of  a  deed  of  indemnity)  reported,  diat  a  good  litit  ^^^fj!^ 

could  be  made  to  the  lote  purchased  by  SchnadiTk    To  the  purchaser 

this  report  Schneider  excepted,  insisting  that  the  Master  Nature  of  the 

ought  to  have  certified  that  a  good  tide  could  not  be  indemnity 
J  which  they 

made*  may  require. 

The  deed  of  indemnity  approved  by  the  master  (aa 
indenture  between  Thomum  of  the  first  part ;  Ouamq/ar  , 
and  Fender^  trustees  for  sale  of  the  estates,  of  Ae  second 
part;  all  the  purchasers  al  the  sale,  except  Thomeon^  of  the 
third  part;  and  P.  A.  Hanroit  and  J.  Jones  of  the  fourth 
part),  after  recitipg  the  title  of  die  yeniloini^  die  pattfeu^ 

A  a  2  lars 
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lars  of  the  annual  payments,  amounting  to  20L  and  120/.9 
the  decree  and  sale,  the  conveyance  of  lot  i.  to  Thomson^ 
and  the  subsequent  proceedings,  witnessed,  that  Thomson^ 
at  the  request  of  the  trustees  for  sale,  charged  all  the 
premises  comprised  in  lot  1.,  with  the  payment  of  the 
annual  sums,  amounting  to  201.  and  120/.,  in  exoner- 
ation of  all  other  tenements,  &c.  liable  to  the  payment ; 
and  .for  better  effectuating  such  charge,  Thomson  con- 
veyed to  Hanrott  and  Johes^  their  heirs  and  assigns,  for 
ever,  a'dear  annuity,  or  yearly  rent-charge  of  140/.^  is- 
suing out  of  the  premises  comprised  in  lot  1.,  payable 
quarterly ;  the  first  payment  to  be  made  on  the  25th  of 
March  then  next,  with  a  power  of  distress,  on  non-pay- 
ment for  twenty  days  after  any  quarterly  day  of  payment, 
and  a  power  of  entry  and  perception  of  rents,  on  non- 
payment during  thirty  days.  The  deed  contained  a  de- 
claration, that  the  rent-charge  of  140/.  was  granted  upon 
trust,  in  case  the  several  parties  named  in  the  schedule 
(the  purchasers  at  the  sale),  or  any  of  them,  their,  or  any 
of  their  heirs  or  assigns,  or  any  persons  claiming  under 
or  in  trust  for  them,  or  any  other  persons  for  the  time 
being  entitled  to,  or  in  possession  of,  the  premises  com- 
prised in  the  several  lots  mentioned  in  the  schedule,  or 
any  part  thereof,  should,  at  any  time  thereafter,  be  com- 
pelled to  pay  and  satisfy  the  several  annuities  thereinbe- 
fore charged  exclusively  on  the  premises  out  of  which 
the  annuity  of  140/.  was  thereby  granted,  or  any  of  them, 
or  any  part  thereof  respectively,  or  any  arrears  thereof 
or  should  incur  or  sustain  any  costs,  charges,  damages, 
or  expenses,  on  account  thereof,  then,  from  time  to  time, 
as  the  same  should  happen,  upon  trust,  that  HanroU  and 
JaneSy  or  the  survivor,  his  heirs  or  assigns,  should,  from 
time  to  time,  when  lawfully  required,  by  and  out  of  the 
yearly  rent-charge  thereby  granted,  by  raising  and  le- 
vying the  same,  or  any  part  thereof,  under  the  powers 
therein  contained,  or  by  such  other  means  as  to  them 

should 
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should  seem  meet  (but  not  untU  such  notice  as  tbere^  1818. 
after  mentioned  should  have  been  given),  raise  and  levy 
all  and  every  such  sum  and  sums  of  money,  losses,  costs, 
damages,  and  expenses  whatsoever,  as  the  several  parties 
named  in  the  schedule,  or  any  of  them,  or  any  or  dther 
of  their  heirs  or  assigns,  or  any  persons  claiming  under 
or  in  trust  for  them,  or  any  other  persons  for  the  time 
being  entitled  to,  or  in  possession  as  aforesaid,  should 
have  been  compelled  to  pay,  or  have  sustained  or  incur- 
red as  aforesaid ;  and  all  costs  and  expenses  which  ifon- 
rott  and  Jones^  or  the  survivor  of  them,  or  the  heirs  or 
assigns  of  such  survivor,  should  have  incurred,  in  or 
about  levying  and  satisfying  such  monies  as  aforesaid,  or 
otherwise  in  or  about  the  execution  of  the  trusts  of  the 
deed,  and  pay  and  dispose  of  the  monies  so  levied  accord- 
ingly, so  as  well  and  effectually  in  all  things  to  indem* 
nify  the  parties  of  the  third  part,  their  heirs,  executors^ 
fltc  and  all  persons  claiming  under  them  respectively,  or 
otherwise  as  aforesaid,  their  respective  lands  and  tene- 
ments, goods  and  chattels,  against  the  said  yearly  pay- 
ments of  20/.,  &C.  respectively,  and  all  arrears  and 
future  payments  thereof,  and  all  contributions,  claims^ 
and  demands  whatsoeveron  account  thereof. 

A  further  declaration  followed,  that  no  sums  of 
money  should  be  raised  under  the  trusts,  unless  Hanrott 
and  Jonesj  or  the  survivor  of  them,  his  heirs  or  assigns, 
should  have  previously  given  to  TAomsorij  his  heirs,  ap- 
pointees, or  assigns,  one  calendar  month's  notice,  or 
more,  of  his  or  their  intention  to  raise  the  same^  and  of 
the  amount  to  be  raised ;  such  notice  to  be  in  writing, 
signed  by  Hanrott  and  Jones^  or  the  survivor  of  them, 
his  heirs  or  assigns,  and  delivered  to  Thomson^  his  heirs,. 
&c.,  or  left  at  his  or  their  usual  or  last  place  or  places 
of  abode;  and  that  Hanrott  and  Jones^  and  the  sur- 
vivor, &c.,  should  permit  the  persons  for  the  time  being 

Aa  3  beneficially 


1918.       beMfidftlly  tontidied  to  the  premises  thereby  thdrged, 

*^-  "■  '     with  the  rttit-chitrareA  to  retaiti  thfe  t^t-eharite  tintil  thfe 

«;  tntstft  befcllB  diM)laitd  sbduld  ikrise  or  ^eqtiD^e  to  be  pet^ 

WUMn      iMtaed,  fttid  tim  to  r^tidn  fttid  iisceiTe  the  suirplils  of  th^ 

itftt^dmrgf^  whioh  riiotild  remAio,  and  not  be  appliied 

in  or  towardt  tho  execotion  of  the  trttstft  before  declared. 

Thill  deed  also  included  a  separate  covenant  bf  Tkm^ 

Urn  with  eidi  of  the  partites  natbed  in  the  schedule,  tfieir 

hdHi  cntebutoMii  6Lt^\  and  with  ^Very  ^ch  oth^i*  p^tvbh 

for  the  tk&e  bring  ^titted^  or  in  pofis^sioti  as  afori^said^ 

Ibat  nam^lm^  hia  hetr%  appointlsesi  ot  asdgns,  shonld, 

^  from  tiite  to  time^  pay  and  satisfy  the  si^veral  anntiittes 

of  MLf  ftbi,  when  Aef  should  baiBOiiie  dae^  and  efl^ 

tanlly  indemnify  the  atnnral   parties  named   in   the 

abiwdnle^  their  heir%  execntors,  Ice.,  and  ^t  peMnIs 

chitting  undei%  ot  in  trOst  Ibr  Aem^  lind  all  persons 

foit  the  time  being  ciltitledi  Or  in  pMMBiotii  as  beSl^i^ 

wiendoned^  and  their  raspectivo  estates  and  chattel^  ahd 

espediUj  the  lands  porchased  by  them  at  the  said  ^le, 

against  aU  the  annnitia^  and  all  armrs  and  fiitnre  pay« 

loents  tberaofi  and  against  all  actions^  auitl^  claims^  lo8% 

abalges,  and  elqieiiees^  ke^  by  reason  of  nonpayment 

of  the  annuitioH  <^  Any  P^rt  thereof  by  TKaaiaon,  his 

heirs,  appointees,  or  assigns,  or  any  distress  or  *other 

proceedings  daim,  or  deisaand^  oa  account   of  the 

Other  claases  authorised  th<»  trustees  to  retain  their 
expenses  out  of  the  trust-mbney,  and  empowered  a  surviv- 
jng  trustee  to  appoint  new  thistees. 

Mr.   WttkereUi  a&d  Mr.  ShadweU,   for  the  fxcep^ 

llie  stipulation,  that  the  annuities  *^  iare  in  future  to 
(c^  The  argument  and  judgment  oa  tkt  6n^  appiicatioi^  er 

be 
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b#  charged  upof^  ami  paid  by,  ih«  pordiiier  of  IqlL  |»  IJMA 
ooiy/^  entitles  die  purcbasen  of  the  odier  loCa  to  an  ftb* 
solute  exeropdon  firom  the  charge*  Tbejf  dum^  not  iu^ 
demnity»  but  exooeratioo.  For  diia  purpoa^»  ib^^mdan 
are  boondi  if  no  other  meaoi  of  exoMration  esiitf  IbQ^k^ 
tain  a  piifvtte  act  of  parliament.  An  ad  night  be  ob* 
tained  for  eKtingaidiiog  the  annuttiasi  in  conaMantlw 
of  an  equivalentt  by  analogy  to  acts  authoriaiog  exobailgw 
by  ecclesiastical  persons,  befim  Lord  JEgraam^§  act  (f^ 
dispensed  with  the  occasional  interposition  pf  the  is|gin 
lature.  The  liability  to  a  rent-charge  is  an  nbjactJiMl  to 
the  title. 

Admitting  that  th^  (Ninebasers  are  not  mtillfid  to  fi^ 
OKerationt  the  iodcinni^y  praridedby  this  de(4if  kmJfh 
qiiate.  An  annuily  e^Mnount  only  equal  jto  tbemigml 
annuirins,  and  payable  to  tmsteeii  aSbrd«  no  ftroamm 
fer  the  expenaes  to  which  the  purebagers  waybeaiiilywtojj 
by  the  n^leet  of  the  trustees  to  pay  the  mm  m  ti^y 
beoamiedne:  aknt  are  &e means  li;>r  securing  paymfint  of 
the  annuity  adequato;  a  power  4>f  entry,  wd  distnes^ 
and  peraepdon  of  rents  ;#  torni  ihonld  have  lieenoMkiidL 
Tbeannuifty  being  Uoitod  totbsbeifaof4iie  trnatoeswif 
¥eat  in  an  Nsfiuit.  A  emreoant  is  not  ii  iHtAcinn^  ata^ 
rity.  The  indeoinity  to  the  pnrchaiers  is  Jjmitod  to  Ai 
ease  of  payment  by  ownpulsion ;  and  iim  covManpit  %r 
mising  the  nosts  is  personal  onlyt  and  wiU  ort  rm  Wlh 
tbehmd.  Brewsiar '¥.  lOtcAeB. {i) 

Mr.  JBenjfoth  Mr,  JBeU,  and  Mc,[  IMg(m%  &r  4m 
nspadtL 

The  conditions  of  sale  reqaire  the  vendors  only  to 

<^  U  Geo.  &  c  li7.  fSiacQijjon^af  tbejv49Pi  ialtfiis 

(b)  I  SaUe.  19S.    5  Mod.  568.  case   seem  to   have  held  that 

Comb.  f66.  Co.  Temp,  HoU,  1 75*  the  land  would  be  dtfaijffdL 

1  Lord Rajfm.9S^.  13  Hfoi.  17D. 

A  a  4  charge 
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IMS.        diarge  the  annuities  on  lot  1.  not   to  exonerate  the 

^  "^  '■         remainder  of  the  estates.     The  particulars  rive  express 

o,  notice  to  the  purchasers,  that  the  annual  sums  are  to  re- 

^"^""•*      remain  as  subsisting  charges.    As  rentp  charges,  if  die 

persons  entitled  to  them  released  a  part  of  the  lands,  the 

whose  would  be  extinguished ;  and  they  are  payable  to 

ecclesiastical  persons,  who  are  not  capable  of  executing  a 

valid  release,  and  for  extinguishing  whose  claims  no  act 

of  parliament  could,  consistently  with  the  orders  of  both 

Houses,  be  passed.     There  is  no  person  competent  to 

consent  to  such  an  act 

The  purchasers  of  the  other  lots,  therefore^  can  claim 
only  an  indemnity  from  the  purchaser  of  lot  1.;  such  an 
indemnity  as  he  can  give  without  rendering  his  interest 
not  marketable.  His  covenant  operates  as  a  grant,  and 
charges  the  land,  in  equity  at  least ;  and  the  benefit  of  it, 
regarding  something  issuing  out  of  the  lands  sold  to  the 
other  purchasers,  runs  with  their  estate.  Spencer^s  case,  {a) 
The  amount  of  the  indemnifying  rent-charge  is  sufficient 
lot  1«,  the  largest  lot,  being  subject  to  contribute  its  pro* 
portion  of  the  original  rent-charges,  the  indemnity  must 
always  exceed  the  amount  of  the  damage.  It  is  the  duty 
of  the  parties  indemnified  to  keep  the  indemnity  in  con- 
stant operation ;  they  have  no  title  to  be  protected 
against  the  consequences  of  their  own  n^Iect.  The 
creation  of  a  term  of  years,  an  unusual  provision  in  deeds 
of  indemnity,  would  have  rendered  lot  1.  unmarketable. 
If  the  rent-charge  should  become  vested  in  the  infant 
heir  of  a  trustee  (an  inconvenience  against  which  pro- 
vision is  made  by  the  power  for  appointing  new  trustees), 
his  guardian  might  distrain. 

The  case  of  Hcn^s  v.  Bailei/  (a),  is  distinguishable  from 

(a)  S  Co.  1 6,  556.,  mentioned  by  the  Master  of 

If)  Sugdeuy  Law  of  Vendors,    the  Rolls. 

the 
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the  present;  the  nature  of  the  title  there  exposed  the 
purchaser  to  litigation. 

77ie  Master  of  the  Rolls. 

My  present  opinion  is,  that  the  purchasers  having 
bought  with  knowledge  that  all  the  estates  were  charged 
with  inalienable  annuities,  are  not  entitled  to  require  an 
exoneration  by  act  of  parliament  The  &ir  import  of 
the  eighth  condition  of  sale  is,  an  indemnity  inter  se, 
not  as  against  the  owners  of  the  rent-charge^  who  were 
no  parties  to  the  transaction.  The  proper  exoneration 
is  exoneration  inter  ^,  which  was' all  that  could  be  con- 
sidered attainable.  There  is  no  agreement  that  a  new 
estate  shall  be  substituted  to  the  curate  and  hospital, 
instead  of  the  present  annuities.  The  purchasers  are 
informed,  that  there  is  a  charge  over  the  whole  estate  in 
fiivour  of  persons  incapable  of  alienating  it,  and  the  ex- 
press stipulation  is,  that  the  purchaser  of  lot  1.  shall  pay 
the  whole.  The  nature  of  the  arrangement  is,  that  the 
charges  are  to  remain  as  affecting  the  whole  estate ;  but 
that  the  purchasers  of  all  the  other  lots  are  to  be  indem- 
nified by  the  purchaser  of  the  first  lot.  This  principle 
being  settled,  the  rest  is  mere  mechanism.  The  an- 
nuity, and  all  costs  and  expenses,  not  only  of  the 
trustees^  but  of  any  purchaser,  in  consequence  of  the 
neglect  of  Thqmsortj  must  be  charged  on  lot  1.  The 
indemnity  must  certainly  include  all  costs.  But  the 
Court  is  not  at  present  in  a  situation  to  pronounce 
an  order;  the  question  cannot  be  decided  in  the  ab- 
sence of  Thomson,  He  must  be  brought  before  the 
Court. 


1818. 


A  petition  having  been  accordingly  presented  by 
SchneideTj  praying  that  Thomson  might  be  ordered 
to  perform  the  eighth  condition  of  sale,  by  causing  the 

annual 


1819. 
March  19. 
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amald  fwymeaU  to  be  in  fiittm  oluugcd  upon  and  paid 
by,  the  owners  of  lot  1.  only,  the  came  wai  again  men* 
doned. 

Mr.  WethereU  and  Mr,  ShadweU^  for  the  exceptioas. 

Th*  vendors  ought  to  ha^e  obtained  an  act  of  parw 
liament  fer  exonerating  the  estates.  The  indemnity  is 
insufficient ;  providing  jbr  payment  of  the  annuities 
only*  and  not  of  costs;  not  securing  a  suoceHsion  of  com* 
patent  tmsteesf  and  not  creating  a  term  of  yeansK 

Mr.  Bm^m^  Mr.  Bdly  and  Mjr«  Hodffm^  <ar  the 
laporti  rdied  on  tlie  opinion  of  the  Conrt  on  die  fmner 
atgumeot ;  end  insisted  that  the  creation  of  a  terBs,  a 
ckattei'-interesi^  lo  secure  a  Xttnl>-diarge  in  fi^,  Iroald  1m 
oontrary  to  principle. 

]^r«  Preston  for  Thomson. 

The  deed  Ss  prepared  on  the  modem  plan  of  creating 
an  indemnifying  rent^liarge;  the  ancient  course  to 
create  a  power  of  distress,  has  been  relinquished  in  de- 
ference to  the  objection,  that  a  power  of  distress  supposes 
a  rent.  The  amount,  equal  to  the  annuities,  becomes  an 
eSffectual  indemnity  against  costs,  by  the  due  payment  of 
a  part  of  t)ie  annuities;  should  a  subsequent  non-pay- 
ment occur,  the  trustees  would  be  authorised  to  levy 
the  whole  arrear  of  the  indemnifying  rent-charge ;  and 
the  surplus,  after  payment  of  the  annuities,  would  be 
applicable  in  discharge  of  costs.  The  creation  of  a  term 
which  would  render  the  estate  of  the  purchaser  of  lot  1. 
unsaleable,  cannot  be  required. 


March  8 


TJhe  MijBTEA  /^  the  Rolls. 

HaTifig  already  expressed  sn  opinion,  whidi  I  still 

retain, 
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retain^  that  it  waH  iHit  die  design  of  tbe  eighth  ceticlitimi        IClft 
of  sale  to  impose  an  obligation  cm  the  Tondori  to  the  ax^ 
teiit  ooDtended  fior,  it  may  be  sati^ctory  to  re-state  the 
graunds  of  that  opinion.    The  single  question  is,  on  the 
eobstrnctkiii  of  that  condition ;  whether  it  i^bm  faitendaA 
to  nnpoee  an  obligatioo  of  exoneeeting  the  estatee  ael 
eetnpriscd  in  lot  1.  from  the  aanual  payinents  previously 
cbargeaUe  on  them,  or  in  a  itiore  limited  sense,  to  ptoi 
tect  tbe  purchasers  of  those  estates  by  an  indemnity 
from  the  purdiaaer  of  the  first  lot*     The  words  are  not 
so  explicit  as  to  exclude   doubt  |  bat,   if  oapable  of 
two  ponstroctions,  the  larger  coipstnietian  of  oompMe 
exoaerataon  againtt  the  persons  entitled  to  the  annuities^ 
or  the  more  limited  constraction  of  exoneration  to  one 
elass  of  piarofaasers  by  arrangement  inter  as,  in  deler^ 
mining  which  is  the  right  constructiofti»  the  Cburt  tnyat 
consider  the  subject-matter,  and  the  parties*    Does  tha 
stipttladon  rder  to  a  discharge  whkh  Dould  be  made  hgr 
the  persons  stipulating  or  to  a  discbarge  in  which  the 
paj^ees  of  tbe  annuities  must  join  ?   On  the  latter  siippo** 
silion,  the  vendors,  trustees  for  the  purpose  of  seUU 
ing^  Tolttutarily  imposed  on  themselves  an  obligatitm 
whieh  would  have  the  effect  of  frustrating  the  whoin 
sale.     The  persons  entitled  to  the  atoaities  we^  not 
competent  to  consent  to  a  perpetual  exoneration  of  the 
estates^  on  any  termfli  however  beo«fieial ;  and  th0  at- 
tetnpt  to  procure  an  act  of  Parliament,  with  too  poxtff  able 
to  /consed^  no  fund  to  provide  an  equivdfeill^  or  to  de^ 
fray  the  expenses  tof  the  act,  would  have  been  eatposall 
to  insuperable  impediments.    In  die  choice  of  a  €q»p 
straetioo,  I  eaenot  assume  that  the  vendors  gmtuit 
tously  involved  themselves  in  diese  difficuUieSt     Tha 
terms  of  the  condition  suppose  the  oontioHatice  of  a 
charge  which,  as  far  as  concerns  the  parties  entitled  t9 
it,  afieets  the  whole  estate^  but  against  wJ^jdi  th^  por^ 
chaser  of  one  part  is  to  exonerate  tbe  ^urobaaers  of  tbe 

rest 
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181 9.        rest     Such  an  exoneration  is  certainly  not  complete. 

*      '  Some  liability  still  remains ;  but  the  stipulation  is  ex- 

«.  pressly  confined  to  an   exoneration  which    might   be 

Stiooi.  effected  by  conveyances  among  the  parties.  Such  seems 
the  reasonable  construction,  and  conforniable  to  the 
practice  in  similar  cases.  When  an  estate  is  sold  sub- 
ject to  a  liability,  as  for  the  repairs  of  a  chancel,  the 
liability  is  frequently  transferred  to  one  lot ;  but  no  one 
ever  beard  of  an  act  of  Parliament  for  that  purpose. 
That  such  an  agreement  amounts  to  an  undertaking  to 
procure  an  act  of  Parliament,  is  a  proposition  that  re- 
quires strong  authority,  in  opposition  to  frequent  prac-* 
tice  and  the  constant  understanding  of  conveyancers. 

Of  the  two  constructions  of  which  the  words  are  sus- 
ceptible, that  which  I  have  stated  seems  the  most  reason- 
able and  must  be  considered  as  sanctioned  by  practice ; 
and  is  such  as  will  finally,  in  substance^  and  for  all  usefiil 
purposes,  though  not,  perhfips,  literally  for  all  purposes, 
constitute  an  indemnity,  and  provide  an  ample  fimd  for 
immediate  repayment  of  whatever  the  parties  may  be 
called  on  to  pay.  The  purchasers  of  all  the  lots  but  the 
first,  are  substantially  exonerated,  and  the  words  of  the 
contract  are  satisfied. 

The  remaining  question,  which  the  prayer  of  this  peti- 
tion particularly  presents  to  the  consideration  of  the 
Court,  is,  admitting  that  indemnity  alone  was  intended, 
does  the  proposed  deed  accomplish  that  purpose  ?  l*he 
purchasers  have  a  right  to  be  protected  to  the  full  extent 
to  which  protection  can  be  given,  by  an  arrangement  im- 
posing liability  on  one  lot  alone.  Schneider's  situation  is 
extraordinary ;  he  was  no  party  to  the  reference  in  1816 
for  settling  the  deed  of  indemnity,  and  has  hitherto  had 
no  opportunity  of  suggesting  any  objection  to  its  provi- 
sions. Considering  that  the  deed  was  designed  to  secure 

his 
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his  estate  from  an  annual  payment  of  140Z.,  to  which  it        1819. 
remains  liable^  it  is  certainly  reasonable  that  he  should    Casamajoe 
have  an  opportnnity  of  being  heard  upon  it,  before  the  «• 

Master.  It  has,  however,  been  settled  in  his  absence ; 
and  the  present  question  is,  whether  it  is  free  from  ob- 
jection. It  is  not  the  duty  of  the  Court  to  settle  the 
deed,  and,  for  that  purpose,  to  travel  through  every 
clause ;  but,  if  some  inaccuracies  appear,  and  means  of 
rendering  it  more  effectual  occur,  the  petitioner  is  en- 
titled to  be  heard  before  the  Master. 

Some  of  the  objections  which  have  been  alleged  are 
not  of  much  weight ;  as,  that  a  term  of  years  should  be 
created  instead  of  a  rent-charge  in  fee:  the  contrary  would 
have  afforded  a  stronger  objection,  namely,  an  indemnity 
limited  to  a  number  of  years.     It  is  clear  that  a  right  of  Right  of  en- 
entry  and  distress,  to  reimburse  to  the  purchasers  the  an-  ^^g^thout 
nuity  paid,  and  the  costs  incurred  by  them,  might  be  any  estate  in 
granted,  without  the  creation  of  any  estate  in  the  lands  ^hichtbedii- 

on  which  the  distress  was  to  be  exercised ;  as  in  the  case,  ^®**  «•  to  be 

exercMed. 

somewhat  resembling  the  present,  stated  from  Moorcj  in 
6  Viner^  S9S.  pi.  11.  {a) :  but  here  is  a  perpetual  rent- 
charge  in  fee,  with  power  of  en  try  ^  and  distress,  and  percep- 
tion of  rent,  till  the  arrears  are  paid.  A  stronger  objection, 
and  not  entirely  removed,  is,  that  a  rent-charge,  merely 
co-extensive  in  amount  with  the  original  annuities,  is  not 
sufficient.  Under  the  terms  of  this  deed,  the  purcha^- 
sers  of  the  rest  of  the  estates  are  not  to  call  on  the  owner 
of  lot  1.,  until  they  have  been  compelled  to  make  pay- 
ment ;  but  all  resistance  to  the  demands  of  the  owners  of 
the  original  rent-charges,  every  distress  and  litigation, 
must  be  attended  with  expense ;  on  the  death  of  the  two 
persons  appointed  trustees,  an  expense  may  be  incurred 

(fl)  Allen  V.  OherSf  Moor.  17d.    iresse,  pi.  1.     Vawsef  V.  Jefferif^ 
135.;  and  dee  Bro.  Ahr.  JDii-    ante  p,  ji74. 

in 
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1419.  in  ascertaining  their  heir.  It  is  difficult  to  maintain  thai 
by  providing  to  the  extent  of  the  rent*cbargeS|  sufficient 
provision  is  made  for  costs  and  expenses.  All  charges  art 
to  be  paid  from  140/.  a-year :  that  can  hardly  be  coi^ 
tddered  an  adequate  security.  What  objection  is  tbere 
to  give  a  right  of  distress  for  that  sum,  and  so  mudi 
n^ore  as  may  be  necessary  to  provide  for  all  expenses? 
That  seems  requisite  to  complete  indemnity. 

It  is  suggested  that  some  part  of  the  original  rent- 
charges  has  been  already  paid,  and  that  the  indemnifying 
rent-charge  is  therefore  an  accumulating  fund :  that  is 
for  the  consideration  of  the  Master,  in  determining  whe- 
ther an  addition  should  be  made,  either  in  the  phrase^ 
or  in  the  amount,  for  securing  a  complete  indemnity 
against  every  liability  to  which  neglect  or  resistance  may 
^ve  occasion  in  any  future  time.  The  number  of  the 
trustees  is  also  a  subject  of  doubt.  Before  any  steps  are 
taken  for  the  indemnity  of  the  purchasers,  notice  is  to  be 
given  by  the  trustees,  or  their  heirs,  to  the  owner  of  lot 
1.;  if  they  are  absent  from  the  kingdom,  or  if  any  di$- 
culty  arises  in  determining  who  is  heir,  or  if  the  heif  is 
an  infant,  what  remedy  have  the  purchasers  ?  A  better 
provision  should  be  made  for  the  nomination  of  trustees, 
with  the  concurrence  of  the  persons  interested  in  the 
trust. 

Some  of  these  inconveniences  may  be  removed  by  in- 
creasing the  number  of  trustees,  and  authorising  the  pur- 
chaser called  on  for  payment,  to  give  notice,  instead  of 
the  trustees;  and  rendering  it  imperative  on  the  trustees 
immediately  to  levy  the  amount  stated  in  the  notice.  It 
will  deserve  consideration,  also,  whether  the  deed  of  in- 
demnity should  not  be  in  some  way  notified  to  all  future 
purchasers  of  lot  l.|  as  by  an  indorsement  on  the  pur- 

diase 


CASES  IN  CHANCERY. 

•base  deed ;  and  whether  the  purchaaen  of  the  rest  of       1810. 
the  estates  should  not  have  copies  of  it,  in  order  to  know    ^    ^  ■  ' 

CAMAMMMOtk 

to  whom  they  must  resort  for  indemnity*  ^   «. 

I  do  not  say  what  weight  is  in  these  observations;  still 
less  that  these  are  the  only  observations  to  be  made* 
The  deed  seems  extremely  well  framed,  but  may  admit 
some  improvement  to  render  it  a  better  security  for  the 
petitioner,  who  was  not  present  when  it  was  discussed 
before  the  Master. 

I  think,  therefore,  that  the  eighth  condition  of  sale 
ought  to  receive  the  limited  construction  which  I  have- 
stated;  but  in  carrying  it  into  execution,  the  Court 
is  bound  to  secure  to  the  purchasers  every  possible  in-* 
demnity.  The  deed  should  be  again  submitted  to  the 
Master,  that  the  petitioner  may  have  an  opportunity  of 
specifying  what  alteration  he  proposes, 

"  His  Honor  doth  order,  that  the  exception  taken 
by  the  said  «7.  H.  P.  Schneider  to  the  Master's  report, 
dated  the  7th  day  of  May^  1817,  so  far  as  relates  to  the 
title  of  the  premises  purchased  by  him,  be  overruled. 
And  it  is  ordered,  that  it  be  referred  back  to  the  said  Mas« 
ter,  Sir  John  Simeon^  Bart,  to  review  his  report  dated 
the  Sd  of  Marchf  1817)  as  to  approving  of  the  deed  of 
indemnity  in  the  petition  mentioned*  And  it  is  ordered, 
that  the  said  Master  do  revise,  and  if  he  shall  judge  ne- 
cessary, alter,  the  said  deeds  in  such  manner  as  the  said 
Master  may  think  proper.  And  it  is  ordered,  that  the 
said  P.  Thomson  do  perform  the  eighth  condition  of  sale 
in  the  petition  mentioned,  for  causing  the  annual  payments 
in  the  petition  mentioned,  to  be  charged  upon,  and  paid 
by,  the  owners  of  lot  1.  only,  by  executing  such  deed  of 
indemnity,  when  so  revised  or  altered,  or  as  finally  settled 

by 
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1819. 


Casamajob 

V, 


oy  the  said  Master,  as  he  shall  direct.  And  any  of  the 
parties  are  to  be  at  liberty  to  apply  to  this  Court  as 
there  shall  be  occasion/' 

R^.  Lib.  A.  1818.  fol  1896. 


April  7. 
June  25.  sn. 

Equitable 
mortgages  of 
a  baimrupt's 
estate  are  not 
comprehended 
within  the  ge- 
neral order  of 
the  8th  of 
Marck^  1794. 
On  the  peti- 
tion of  an 
equitable 
mortgagee, 
the  Court  may, 
in  the  first 
instance,  de- 
cide the  vali- 
dity of  his 
claim,  and 
that  decision 
is  conclusive 
on  the  com- 
missioners. 


Expafie  JENNINGS  in  re  DAWSON. 

rilHE  petition  stated,  that  after  the  order  pronounced 
by  the  Vice- Chancellor  on  the  former  petition  (a), 
a  qid  tarn  action  was  brought  by  one  of  the  assignees 
against  the  petitioner,  to  recover  penalties  for  the  usury 
alleged  to  have  been  committed  in  the  transactions  in 
which  the  petitioner's  debt  originated ;  and  the  Plain- 
tiff having  been  nonsuited,  the  petitioner  obtaincid 
judgment;  and  that  the  petitioner,  attending  before  the 
commissioners  to  prove  his  debt,  desiring  to  waive  all 
claim  to  the  renewed  lease,  and  the  counsel  for  the  as- 
signees proposing  to  examine  the  petitioner  touching 
the  alleged  usuiy,  on  his  objecting,  a  difference  of  opi- 
nion arose  among  the  commissioners,  whether  they  were 
at  liberty  to  enter  upon  such  examination.  The  peti- 
tion prayed  an  order  on  the  commissioners  to  permit 
the  petitioner  to  prove  his  debt  of  5000/.,  and  interest, 
and  that  he  might  be  ordered  to  receive  dividends  thereon 
pari  passu  with  the  other  creditors  under  the  commission, 
the  petitioner  waiving,  for  the  benefit  of  the  bankrupt's 
estate,  all  claim  to  the  renewed  lease ;  and  that  the  ex- 
pense attending  the  several  meetings  before  the  commis- 
sioners, and  of  the  petition,  might  be  paid  by  the  assignees 
out  of  the  bankrupt's  estate;  and  that  a  public  meeting 


(a)  1  Madd,  951. 


might 
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might   be   forthwith    called   by   the    assignees    at   the        1818. 
expense  of  the  bankrupt's  estate,  for  the  proof  of  the     ^ J~  - 
petitioner's  debt.  Jennings.. 

Sir  Samuel  RomiUy  and  Mr.  CuUen,  for  the  petition, 
insisted,  that  the  Vice-Chancellor  having  declared  the 
petitioner  entitled  to  the  benefit  of  the  mortgage,  the 
commissioners  were  not  at  liberty  to  receive  objections 
to  his  proof;  that  the  great  seal  has  an  original  jurisdic* 
tion  to  decide  on  the  validity  of  debts  claimed  under  a 
Commission  of  bankrupt;  and  that,  after  an  order  had 
been  pronounced,  it  was  too  late  to  allege  a  defect  of 
jurisdiction.  They  referred  to  stat.  34>  and  35  Hen.  8. 
r.  4.  never  expressly  repealed,  and  to  stat.  21  Jac.  1. 
c.  19.  5.  9,  as  conferring  on  the  commissioners  powers 
which  must  have  been  previously  exercised  by  the  great 
seal. 

Mr.  HarU  and  Mr.  MontagUy  against  the  petition, 
contended,  that  the  commissioners  possessed  exclusive 
original  jurisdiction  on  the  question  of  proof,  and  that 
the  great  seal  could  not  receive  a  petition  for  impeaching 
or  establishing  a  debt,  except  on  appeal  from  a  previous 
judgment  of  the  commissioners.  They  cited  Ex  parte 
King  {a) f  E^  parte  Boscoe  (ft),  Anon.  30  Apr.  28  Car.  2.{c) 
(the  first  case  in  which  the  Lord  Chancellor  assumed 
an  appellate  jurisdiction  on  questions  of  proof  of  debts). 
Ex  parte  Wright  (d),  Exparte  de  Tastetl  {e)j  Ex  parte 
Wilson  {f)j  Ex  parte  Schmaling  {g\  Exparte  Moody  {h) 
(a  case  in  which  the  question  was,  not  whether  the  debt 
was  provable,  but  who  should  prove). 

(a)  11  Vet.  All.  (0  1  Vet.^B€n.2%Q. 

{b)  2  Rose,  345.  (/)  1  Car.  508. 

(c)  1  Ca.  in  Cha.  275.  (/»)  1  Buck.  9.1. 

\d)  2  Ves.jtm.  41,  (h)  2  Rose,  41  J. 

Vol.  II.  B  b  The 
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1818.         .  77/(*  Lord  Chancellor. 

Expartc  Prior  to  Lord  Rosslyn^n  order  (/?),  the  course,  with 

legal  mortgages,  was  the  same  which  is  now  observed  with 
equitable  mortgages ;  each  person  claiming  as  mort- 
gagee applied,  in  the  first  instance,  to  the  great  seal. 
Every  objection  to  the  mortgage  was  open  to  those  who 
thought  proper  to  oppose  a  petition  of  that  kind;  and  if 
it  appeared  that  the  consideration  of  tiie  deed  was 
usurious,  the  Lord  Chancellor  must  have  dismissed  the 
petition,  declaring,  that  the  party  could  not  claim  as  h 
creditor  under  the  deed.  The  necessity  of  coming  to 
the  great  seal,  in  the  first  instance,  arose  out  of  the  na- 
ture of  the  transaction ;  for  if  the  mortgagee  went,  in  the 
firs(  instance,  before  the  commissioners,  they  might  in- 
ilced  take  an  account  of  what  was  due,  but  could  make 
no  arrangement  for  payment  by  sale  of  the  estate.  The 
great  seal  seems  not  to  have  originally  entrusted  the 
commissioners  with  transactions  of  that  kind.  The 
course  was  so  constant  of  an  application  here,  and  a  re- 
ference to  the  commissioners,  that  Lord  Hasslyn  thought 
himself  authorised  to  pronounce  a  general  order,  which, 
of  necessity,  imposed  on  the  commissioners  the  duty  of 
examining  questions  which  had  been  formerly  examined 
by  the  great  seal.  Lord  Rosslyn  did  not  include,  in  that 
order,  equitable  mortgages  {b) ;  they  are  objects  of  more 
difficult  consideration.  The  question,  whether  a  writing 
or  agreement  operates  as  a  mortgage,  is  not  so  easy  as, 
whether  a  mortgage-deed  is  a  mortgage.  But,  as  before 
that  order^  the  claim  of  a  legal  mortgagee  might  have 
been  opposed,  on  the  ground  that  the  consideration  was 
usurious,  and  the  deed  therefore  a  nullity ;  so,  on  the 
petition  of  parties  claiming  as  equitable  mortgagees,  not 
having  the  benefit  of  that  order,  it  may  be  objected,  that 

(«)  March  8 til,  17^1.    4  Bro,         {b)  Ex  parte  Patflcr,  16  Vet, 
C'.C.  JIS.  454. 

llic 
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the  consideration  was  usurious  and  the  Court  is  com-  1818. 
petent  to  decide  tlial  question  ;  and  seeing  a  clear  case  ^  -  '-^ 
of  vicious  consideration,  is  bound  to  negative  the  claim ;  ji:icy»NGfl. 
with  the  power,  in  doubtful  cases,  of  directing  an  issue, 
or,  by  special  order,  delegating  the  inquiry  to  the  com- 
missioners. Should  the  Court  erroneously  decide  in 
favour  of  the  mortgage,  the  error  may  be  rectified  on  re- 
hearing ;  but  I  have  no  notion  that  the  jurisdiction  can 
be  c|uestioned.  If,  in  the  first  instance,  the  parties  meet 
before  the  Ck)urt,  on  the  agitation,  and  for  the  decision^ 
of  a  question  involving  the  validity  or  nullity  of  the  mort- 
gage, the  commissioners  have  nothing  to  do  with  thai 
question,  except  by  special  order.  When  the  parties 
come  here,  stating,  in  answer  to  a  petition  to  go  before 
the  commissioners  to  have  an  estate  subject  to  an  equi- 
table mortgage  sold,  that  not  merely  on  the  true  con- 
struction, it  is  not  an  equitable  mortgage,  Init^lmt  the 
consideration  is  not  good,  and  the  Court  decides  that 
question,  the  commissioners  are  bound  by  the  decision. 
That  is  all  that  I  mean  to  decide.  Prima  facicy  if  a  deed 
of  mortgage,  for  a  sum  ascertained,  is  produced,  the 
Court  takes  that  sura  to  be  due ;  if,  before  the  general 
order  an  objection,  that  the  consideration  was  usurious 
had  been  made  to  the  petition  of  a  legal  mortgagee,  and 
the  Court  had  sustained  the  objection,  the  petition 
must  have  been  dismissed  :  and  an  order  on  the  )X!tition 
of  un  equitable  mortgagee  has  the  same  effect  as  an  order 
on  the  petition  of  a  legal  mortgagee  before  the  general 
order. 

The  order  of  the  Vice-Chancellor  having  decided  that 
the  debt  is  not  usurious,  the  commissioners  cannot  agi- 
tate that  question  ;  if  the  parties  are  dissatisfied  with  the 
decision,  their  course  is  to  present  a  petition  to  displace 
that  order. 


July 
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18(8.  July  (>,  1 8 1 8 .  ^*  I  do  order,  that  the  said  commissionerv 

*^_  '  ■-'  or  the  major  part  of  them,  do  permit  the  petitioner  tc^ 
JfNhUNo  j.  prove  his  said  debt  of  5000/.  and  interest,  under  the  com-> 
mission  issued  against  the  said  W.  Dawsati^  and  that  the 
petitioner  be  paid  dividends  thereon,  pari  passu  with  the 
other  creditors  seeking  relief  under  the  said  commission, 
the  petitioner  hereby  waiving,  for  the  benefit  of  the  said 
bankrupt's  estate^  all  claim  to  the  said  renewed  lease. 
And  I  do  order,  that  the  costs  attending  the  said  several 
meetings,  before  the  said  commissioners,  the  costs  of 
th^  meeting  of  the  said  commissioners  for  the  proof  of. 
the  debt  directed  by  this  my  order,  together  with  the 
costs  of,  and  occasioned  by,  the  present  apph'cation  to 
me,  be  paid  and  borne  out  of  the  estate  and  effects  of  the. 
said  bankrupt:  such  costs  to  be  settled^by  the  said  commis-. 
sioners,  in  case  the  parties  differ  about  the  same."  Or-, 
llers  in  Bankruptcy,  Lib.  149.  p.  13—22. 
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NICLOSON  V.  WORDSWORTH* 

THE  bill,  filed  on  the  25th   oi  June  1817,  stated,  BiUbyaven- 
that  in  December  1816,  the  Defendants  Christopher  ficperfonn- 

Wordsworth  and  William  Wordsaoarthy  caused  to  be  adver-  ^nce,  insisting 

that  the  yen- 
tised  for  sale  by  auction,  two  closes  of  freehold  land,  which,  don  could  not 

in  the  particulars  of  sale,  were  described  to  be  part  of  S^dLSfid 
the  estate  of  Richard  WordsQXjrth^  deceased,  and  to  be  with  costs, 
offered  to  sale  by  C  Wordsworth  and  W.  Wordsnoorth^  as  disclaimerbya 
devisees  in  trust  named  in  the  will  of  R.  Wordswoiih,  who  trustee,  and  of 
were  thereby  directed  and  empowered  to  sell  the  same ;  intent  to 
that  one  of  the  conditions  of  sale  purported,  that  the  ^wlaim. 
highest  bidder  being  the  purchaser  should  be  let  into 
possession  on  the  25th  of  March  then  next;  and  another, 
that  he  should  pay  a  deposit  of  10  per  cent,,  which  should 
be  forfeited  if  he  did  not  perform  the  conditions  of  sale; 
that  the  Plaintiff  was  declared  the  purcba$er,  and  signed 
Vol.  II.  C  c  the 
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1818*       the  following  memorandum :  —  "  Be  it  remembered,  that 
J-'  "  the  above-mentioned  premises  comprised  in  the  above- 

t?.  mentioned  two  lots,  were,  this  day,  struck  off  and  sold 

WoEBswoETH  ^  j^^^  NtcMiofi  bf  |A,  4i4  Ughest  bidder,  at  the  price 
or  sum  of  3052.;  and  the  said  J.  Nidoson  doth  hereby 
promise  and  agree  to  perfoim  the  conditions  above  con- 
tained on  the  part  of  the  purchaser ;  and  the  said  W. 
Wordsaoorthy  on  b^lsOf  dt'Btkild^  aAd  the  said  C.  Words- 
iDorthy  hereby  agrees  to  perform  the  conditions  on  the 
part  of  the  vt^ndors^  as  witne^d,  4^J*    That  the  Plaintiff 
paid  302.  105.  as  a  deposit,  and  was  let  into  and  still  re- 
tained possession  of  the  premises,  and  had,  on  the  faith 
of  the  agreement^  etp^ded  considerable  sums  of  inoney 
in  draining  the  lands,  and  otherwise  in  the  improvement 
thereof;  that  Charles  Wordsworth  and   W.  Wordsworth 
having  delivered  an  abstract  of  the  dtle  to  the  premises, 
the  counsel  of  the  Plaintiff  advised,  that  they  could  not 
alone  convey  the  premises,  or  give  a  discharge  or  ac- 
quittance for  the  purdiaseHiioney,  and  that  the  Plaintiff 
would  be  bound  to  see  to  the  application  of  the  purchase- 
money  to  the  {Purposes  and  upon  the  thi^ts  of  the  will  of 
JR.   Wordsworthf  from  whom   C.   Wordsworth  and    W. 
Wordsworth  deriv^  their  title,  unless  the  contract  Was 
carried  into  execution  under  the  direction  of  the  Court ; 
that  the  Plaintiff  was  willing  to  execute  the  contract,  and 
had  requested  u.  Wordsworth  and   tV.  Wordsworth  to 
procure  all  proper  parties  to  join  in  the  conveyance  and 
receipt;  and  thai  C  Wordsworth^  and   W.  Wordsworth^ 
and  Thomas  Htdton,  a  third  Defendant,  had  caused  an 
action  of  ejectment  to  be  brought  against  the  Plaintiff 
to  recover  possession  of  the  premises. 

The  bill,  charging  that  T.  HuUon  was  a  trustee  only 
of  the  premises,  and  suffered  his  name  to  be  used  in  the 
action  at  the  instance  of  the  other  Defendants,  prayed 
the  specific  performance  of  the  agreement,  and  that  the 

Defendants 


Defendants  Might  b^  deefeed  lb  jBmte  MA  d^etlf^  MM        tSt^. 
phHJtti^  to  be  made  and  exeeilted  tb  the  iPlidhtlflS  tt  ^tWd     ^n^J^ 
and  sufficient  contejranee  6f  the  premises,  With  a  gOtid  «. 

title,  and  mak^i  and  pto^t^  td  Be  flted^  to  the  PldiitHr,  ^*W»^**t 
ft  hiffleienf  disth^i^  ^  tite  puMl^d^^filbn^  bi"  tftfit 
such  purdiaslHintAiey  inight  be  paid  ffitO  fh^  b^lc  iii  t^ 
name  and  with  the  privity  of  the  accountant-general ;  the 
Plaiiititf  coring  tb  peH^fai  the  AgNf^ment  dh  hiii  pRTt, 

and  to  pay  the  femainde^  of  ffie  pufeh^ise^dhey;  dfr 
having  the  ptemiiHSs  duly  eotmy^  td  biin  with  k  gMA 
tide.  The  bill  also  prayed  an  injunction  against  pFB^ 
ceeding  in  the  action  of  ejectment. 

The  answer  of  the  Defendants  stated   the  will  of 
Rkhard  WohhMtih^  datfed  the  BUi  @f  Mn^  1616,  de- 

tisirig  the  premise  to  the  Defendants!  ^nd  thtit'  h^f^,  &i 
trust  to  &eli,  and  apply  die  nmney  pttidnted  by  sneh  ^ 

in  aid  of  the  peftonal  eiitate^  tnwafdi  pkymeni  of  hb 
dfebt^9  ftinerid  expenses^  and  e^rtain  legaeie^  ^tb  H  dfr- 
claradon^  that  the  teeeipts^  in  Writing,  dT  hid  traits  e^ 
trustees  ibr  thg  dtne  beings  fthbuld  Ite  a  gi»od  db^ha^gfe 
to  the  purohasei^  of  the  j^remiaei^  and  that  it  should  bfe 
lawful  for  the  trustee  or  trustees  for  the  time  being,  by  any 
writing  or  writihg!^  to  appdifit  a  new  ti-uatee  l^  truces, 
hi  lieu  of  any  trusted  1^  trustees  who  ahouM  di^  or  de<> 

sire  to  be  discharg(sd,  or  refuae^  or  deeline^  or  beeoni^ 

incapable,  to  act^  and  appointing  the  Defendants  hia  e^ce^ 
cutors,  and  Jane  Wbrdsworthy  widow^  his  exebUtrix)  that 
Jane  Wordsworth^  and  the  Defendants  C.  Wordsworth  and 
W.  Wordsworth,  alone  proved  the  Will }  but  diat  the  De- 
fendant HiUton  renounced  probate^  and  declined  10  act 
in  the  trusts  of  the  will,  end  executed  an  indenture  of 
release,  bearing  date  the  23d  (rf*  Decetnber  I8I69  and 
made  between  Hutton  and  C  WordswOrtk^  whereby  Jftt^- 
ton  bargained,  sold,  released,  quitted  claim,  and  con- 
veyed to  C.  Wordsworth  and  W^  Wordswofih,  their  heirs 

C  c  2  and 
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and  assigns,  all  and  singular,  the  lands,  tenements,  and 
real  estate  of  R.  Wordsfworth,    The  answer  admitted  the 
V.  sale  as  stated  in  the  bill,  and  submitted  that  C.  Words^ 

WoaDswoaiH  ^^^^  ^ j  jp  jyardsnoorth  could  alone  make  an  effectual 

conyeyance,  and  give  to  the  Plaintiff  a  sufficient  dis- 
charge of  the  purchase-money  of  the  premises. 

The  common  injunction  having  been  obtained  for 
want  of  an  answer,  and  the  common  order  nisi  for 
dissolving  it  after  answer,  on  this  day  cause  was  shown 
by 

Sir  Samuel  BomiUy  and  Mr.  BcupeUj  for  the  Plaintiff. 

The  release  executed  by  the  Defendant  Hutton  was 
an  acceptance  of  the  estate  devised  to  him,  and  he  is 
therefore  a  necessary  party  to  the  conveyance.  The 
deed  admits,  that  an  estate  vested  in  him ;  of  that  estate 
he  is  trustee ;  and  it  is  not  competent  to  him,  after  he 
has  assumed  that  character,  to  renounce  it  without  per- 
formance of  its  duties :  for  this  reason  the  release  can- 
not operate  as  a  disclaimer.     Crea)e  v.  Dicken.  (a) 

Mr.  Bell  and  Mr.  ShadweU^  for  the  Defendants,  in- 
sisted, that,  in  a  court  of  equity,  at  least,  the  intention  of 
the  parties  determined  the  effect  of  the  instrument,  and 
a  release,  with  the  purpose  of  disclaiming,  would  be 
equivalent  to  a  disclaimer. 

TTie  Lord  Chancellor. 

The  question  comes  before  the  Court  in  a  singular 
shape.  I  understand  that  Hutton  was  not  a  party  to  the 
contract;  the  Plaintiff  therefore  cannot  insist  on  his 
being  a  par^  to  the  conveyance.     If  the  suit  had  been 

(a)  4  Fft.  97. 

instituted 
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instituted  by  the  Defendants  against  the  Flainti£^  the  1818. 
Court  must  have  decided  the  question,  whether  the  nicmsom 
Defendants  could  make  a  good  title ;  but,  is  the  form  of  ^^  v. 
the  record  such  that  any  judgment  can  now  be  pro- 
nounced ?  The  Plaintiff  has  filed  the  bill  for  specific 
performance ;  himself  insisting  that  his  vendors  cannot 
make  a  good  title.  I  can  say  only,  that  if  he  does  not 
choose  to  take  the  tide  which  they  can  give,  he  can  have 
no  decree.  To  raise  the  question  properly  on  the 
record,  the  Defendants  should  have  been  Plaintifis. 
The  injunction  must  of  necessity  be  dissolved  if  the 
Plaintiff  will  not  accept  the  title  of  the  Defendants. 
When,  on  a  bill  by  a  vendee,  for  specific  performance^ 
it  f^pears  that  the  Defendants  cannot  make  a  good 
title,  there  is  no  &rther  question  in  the  cause,  than  who 
is  to  pay  the  costs.  If  the  Plaintiff  insists  that  the  title 
is  not  good,  he  cannot  resist  the  ejectment  of  those  who 
were  previously  in  possession  of  the  land.  Rejecting 
the  title,  he  must  relinquish  possession. 

The  question  is  curious  as  a  point  in  conveyancing. 
It  seems  to  have  been  taken  for  law,  from  an  older 
period  than  the  date  of  Crewe  v.  Dicken  (a),  and  sanc- 
tioned by  Lord  Hale  (6),  that  if  an  estate  is  conveyed 
to  two  persons  in  trust,  and  one  will  not  act  as  trustee, 
the  estate  vests  in  the  other.  If,  therefore,  the  party 
executes  a  simple  instrument,  and,  under  his  hand  and 
seal,  declares  that  he  disclaims,  that  is,  dissents  fi:x>m 

(a)  4  Vei.  97.  Venirit,  *'  C.  is  a  good  lessor,  for 

{b)  Smith  v.    Wheeler,  1  VetU,  the  other  trustee's  disagreement 

1S8.  2  Keble,  77S.    iS^.  M,  being  makes  the  estate  wholly  his." 

possesi»ed  of  a  term  of  years,  as-  (1  VetU.  150.)    And  by  Keble  m 

signed  it  on  certain  trusts,  to  B,  these  words;    "  The  assignment 

&  C,  of  whom  B,  dissented ;  the  being  of  a  chattel  is  in  both  the 

Phiintiff  claiming  under  a  demise  assignees,  till  the  disagreement  of 

by  C,  recovered.    The  dictum  of  jB.,  and  then  is  wholly  in  C." 

Lord  Hale  is  thus  reported  by  8  Keb,  774. 

Cc  S  being 


|p}f .     \^g  %  trmte^  th§  ^t  insist  \m  t^n  tp  b^  t^t  h^  is 

ftftllw     *^  ^<^»  ^W<^  Wl  Cr^ipe  V.  jQick^  the  diflRcuUy  po- 

p  Plirre^  }irt  inst^  Pf  ^oiwg  thijB,  the  p^y  cp^Yig^ 

WflMIf »fH  ^  e§t^te  tq  the  Qtb§r  ^uste§§,     Loy^  ip^giJ^oKg^ 

Ao«gbt  ftat  that  wag  4i%^l  from  ^  i«^re  di$Ql|||per> 
l^gpfttt^e  1^^  pQpld  not  ex^cqte  a  relf fwe  without  bwng 
fj§geqt^  to  tjie  ppnvpyapce^  tp  hipiself.  Ip  th^t  cft^e 
ftigyp  Wrg  al§p  sp^i^tif^ ;  tbQ  mdiviijy^i  were  p^rtir 
{irtarljr  4^cril?^j  wd  tb^  dir^ipns  for  the  fonn  of  the 
rge^pt  were  §ych  ^  n|§dP  it  iwppsi^iWe  th^t  a  prop^x 
yepeipt  cpH^  be  giw^,  ml^^  thp  trustee,  who  hftd  di^ 
cJwWSdj  JPP€<J-  Jf  tbp  ess^ncft  qf  tJie  act  ^  diselMffi^ 
ao4  if  tb^  f^^t  w^e  a'^  iniegra^  I  sJipqW  bp  ipdin^  to 
1^,  tb^t  if  the  WCT^  fapt  pf  ^Wl^iiQ/er  is  to  rppipv^  all 
^pi4tif^  m^  Yen t  tb§  e§t^t^  ii^  th§  other  tPUlrt^QSi  » 
pwty  whp  rpleft9e§  a^d  tJieretff  d^plar^i  ^at  be  wiU  POt 
t^6  ft§  tfpatee,  give^  the  b^§t  evjdpncp  thi^t  b^  wUl  »ot 
tekfi  g§  trustee,    The  ^n^wer,  tb^t  tbp  fdpi^fi  A^QURto 

to  more  than  a  di^t^^TOeFi  ^  PRWb  m<m  ticbpi^  tbftO 
any  reasoning  that  deserves  to  prevail  in  a  court  of 

equity^  Jf  Ijje  po^trftCt  V^^Te  n^Wft  W(i  I  ftppppv^d  the 
bftr^hi,  I  §bpuld  ^bi4p  by  jj;  bst  that  ppinipn  wUl  not 
assist  tb^  P^rty. 


June  2S.  The  JaO^D  C|f  A¥cpwW)p, 

^ther  the  Plaintiff  must  take  such  title  as  the  parties 
with  v^hom  he  has  contracted  can  give  him,  or  b^  panaot 
have  a  conveyttpp^.  If  the  vendors  bad  been  Plaintiffi, 
the  Court  must  have  determined  whether  the  title  was 
good ;  here  the  purchaser  claims  specific  performapc^, 
at  the  same  time  insisting  that  his  vendors  qapppt  make 
a  gop4  titlp*  l^  I  Pould  have  considered  this  deed  as  a 
mere  deed  of  disclaimer,  then,  on  the  authority  of  f^ord 

Hale, 
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Hale  (a),  and  subsequent  cases,  diough  I  do  not  under^        1618. 

stand  the  principle,  I  might  have  held  that  the  two  other     L^  '  ' 

trustees  could  make  a  ^ood  title ;  but  a  release,  referring  v. 

U}  an  interest  which  the  releasor  supposes  to  be  in  him,  ^^""^^W 

introduces  the  doubt  in  Crewe  v.  Dieken.    The  question 

is,  whether  the  three  parties  must  join  in  the  conveyance 

and  receipt  ?    A  release  is  the  instrument  of  a  person 

who  thinks  that  he  has  somediing  to  part  with ;  it  is  not ' 

a  mere  dissent  or  refusal  to  concur.     I  argued  the  case 

of  Crewe  v.  Dicken  on  various  grounds;  and  i  recollect 

that  the  words  relative  to  the  reeeipt  were  veiy  special* 

The  more  ^ne  examines  the  distinction  hetipeen  dis- 
claimer ai^d  release,  the  lass  one  sees  the  worth  of 
it.    In  tliis  will  the  testator  declares  that  the  raoeipi 
of  the  trustee  or  trustees  fiff  the  time  bein^  shall  hp 
a  sufficient  discharge ;  but  the  9hape  of  the  recoid 
is  such  that  I  cannot  decide  the  question.    My  op^uoii 
is,  that  if  a  person,  vho  is  appointed  co^trustee  by  any 
instrument,  executes  no  other  act  than  a  conveyi^ce  to 
his  CO -trustees,  where  the  meaning  and  intent  of  that 
conveyance  is  disdaimer,  the  distinfitioo  is  aot  sufficiently 
broad  for  (he  Court  to  aot  upon.    What  is  the  thing 
called  a  dis^laim^r  ?    I  biive  seen  some  prepared  by  the 
ablest  conveyancers  ip  a  f&mi  Uke  this  i  ^^  I  hereby  dor 
clare  that  I  have  disagfeed,  and  herd)y  disagree,  4*^., 
and  hereby  disclaim,  4^."    What  is  the  effisct  of  that  ? 
That  is  sufficient.  I  can  find  no  ease  which  has  decided, 
nor  9^  I  see  any  reasons  for  decidiogt  tb»t  where  the 
intent  of  the  release  is  disclaimer,  the  inference  that  the 
releasor  has  aceepted  the  e^t^te  shall  prevent  the  effect  of 
it.     The  decree  in  Crewe  v.  Dicken  did  not  proceed  on 
th^^  ppint  oi^ly:  i\\e  words  describing  t|ie  prsons  by 
whom  the  receipt  ww  to  b^  givf^  W^^  yery  ?pf|cia|  i  in 
that  case,  if  two  out  of  the  thsee  trustees  had  died,  the 
third  having  previously  released  tg  them^  beyond  doubt 

{a)  Ante,  pi  ^,  ^ 

C  c  ♦  that 
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1818.       that  survivor  must,  under  the  words,  have  given  the 
\-   '  receipt,  thoufi^h  he  did  not  continue  trustee.     I  think 

NlCLOSOy  ^  ® 

V.  there  is  no  case  in  which  judgment  has  been  pronounced 

yfOBDswoftTH  ^j^  ^^  distinction  between  a  disclaimer  and  a  release,  and 
that  where  the  intention  is  disclaimer  there  ought  to  be 
no  distinction.  I  understand  the  operation  of  a  release 
with  intent  to  disclaim,  but  it  is  difficult  to  know  what 
that  th'T^g  called  a  disclaimer  is* 

The  case  in  Ventris  is  an  assignment  of  a  lease  to  two 

persons,  one  of  whom  expresses  his  dissent;  but  if  we 

Digdnmer       consider  the  difficulty  attending  conveyances  to  uses, 

under  a  con-    j  ^nt  that  we  jshall  be  compelled  to  say,  that  Lord 
vQfance  to  s^  ^^ 

HaUf%  doctrine  will  not  apply,  and  that  the  party  can* 

not  disclaim  in  the  case  of  a  conveyance  to  uses,  except 
by  release  with  intent  of  disclaimer.  I  am  aware,  how- 
ever, that,  fix>m  the  practice  of  conveyancers,  if  I  were 
to  say  that,  on  any  difficulty  in  principle,  a  disclaimer 
could  not  be  eflfectual,  I  should  shake  tides  innumer« 
able,  (a) 

The  following  decree  was  taken  by  consent :  '<  It  ap- 
pearing to  the  Court,  that  the  release  bearing  date  the 
2Sd  oi  December  1816,  was  meant  to  operate  as  a  dis- 
claimer, His  Lordship  doth  declare,  that  the  Defendant 
71  Htikm  is  not  a  necessary  party  to  the  conveyance : 
and  it  is  ordered,  that  the  PlaintiiTs  bill  be  dis- 
missed with  costs :  and  it  is  ordered,  that  all  proceedings 
in  the  ejectment  be  stayed,  the  Plaintiff  undertaking  to 
complete  the  purchase.'' 

Reg.  Lib.  B.  1817,  fol.  1323. 

(a)   See  in   addition  to  the  5  B,  4^A.5\.;  and  Thompionir, 

cases  cited,  Littleton,  sect.  684,  Leach,  2  Vent.  198.  Carih,  Sll. 

685.  Stat.  21  H.  8.  C.  4.  Co,  LUt.  350.    5  Mod,  296.    2  Soli,  616. 

115.  a.     Bom/auty.  OreenJMd,  Show.  P.  C.  151.    5  Lev.  2B4. 

Cro.  EL  80.    Godb.  77.  Anon.  4.  l  Show.  296.    Rep.  Temp.  Hoii^ 

Leon.  207.     HauMm  v.  Kemp^  665. 
S  East,  410.    TowM  y.  TickeU, 
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1818. 
BUTLER  V.  BULKELEY.  ';%;;na' 

Juljf  18. 

npVHE  bill  was  filed  by  the  PUdntiff  in  an  action  at  law,  On  a  bill  for 
"^    praying  a  discovery  and  a  commission  for  the  exa-  ^'^^T^Zio" 

mination  of  witnesses  abroad  in  aid  of  the  action.  to  examine 

foreign  wit- 
nestes  in  aid  of 
A  motion  was  made  in  behalf  of  the  Defendant,  that  an  action  at 

the  Plaintiff  might  communicate  to  the  Defendant  the  that  the  Plain- 
interrogatories  exhibited  by  the  Plaintiff.  tiff  mig^t 

^  communicate 

to  the  De- 
Mr.  Hecdd  in  support  of  the  motion.  feadMnt  the 

'^'^  mterrcfato- 

ries  exhibited 


Without  a  knowledge  of  the  Plaintiff's  mterrogatories,  ^^ 
the  Defendant  will  be  unable  to  cross-examine  with 
effect  A  plaintiff  at  law  may  obtain  a  commission  for 
the  examination  of  witnesses  abroad,  by  two  methods  — 
an  application  to  the  court  of  law,  or  a  bill  in  equity. 
In  the  first  case,  the  practice  requires  him  to  communi- 
cate his  interrogatories  to  the  Defendant  (a) ;  what  rear- 
son  can  be  assigned  for  relieving  him  in  equity  firom  an 
obligation  imposed  by  obvious  principles  of  justice  ? 

Mr.  BeU  against  the  motion. 

By  the  universal  practice  in  equity,  one  party  is 
not  entitled  to  see  the  interrogatories  exhibited  by  the 
other,  but  must  judge  by  the  record,  to  ^at  point  the 
evidence  of  his  antagonist  will  apply.  There  is  no  dis- 
tinction, nor  any  reason  for  distinction,  in  this  respect, 
between  a  suit  for  relief  in  equity,  and  a  mere  bill  for 
discovery  and  a  commission. 

TTie  Lord  Chancellor. 

The  ancient  course  in  Westminster  Hall  was,  to  apply 

(a)  1  2W*#  Practice,  9U. 

to 


m 
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to  this  Court  for  commissions  for  the  examination  of 
witnesses  in  foreign  countvies ;  and  the  courts  of  law 
borrowed  that  proceeding  from  this  court:  but  in  no 
suit  in  equity  has  one  party  been  permitted  to  see  tlys 
interrogatories  exhibited  by  his  fuitagonist*  The  con- 
stant  practice  through  all  time  has  been,  to  grant  com- 
!missions  without  commu|iication  of  the  interrogatories. 
At  law,  in(}ee^9  4iat  comn^unication  is  r^auj^^ ;  \i\it  \ 
bdieve  that  the  cpujrt^.  pf  }aw  ^tabUs^ed  that  practice 
under  an  erroneous  belief  that  it  prevailed  here.  The 
proceeding  in  aid  of  an  action  at  law  by  tt  coQ[^nis§ipn 
for  the  examination  of  witnesses,  is  fitr  more  ancient  in 
this  Court  than  in  courts  of  la^ ;  and  I  find  no  ii^s^giipe 
in  which  a  production  of  t^e  intep*ogatorie3  hps  \^eei\ 
or4ered. 


Mr.  Heafd  suggested,  t{iat  the  casQ  contained  special 
ci]rcumstances,  thp  instrument  on  which  the  action  wasi 
founded  being  a  for^ry,  ^xefuted  l^  chemical  piefqis. 

Th^  Lord  Cha^celi^or. 

^1«  <>f  P«*c-  There  is  no  rule  of  practice  in  this  Court  which  will 
specijd  dr-  not  yield  to  special  circunj^tfinpfi^  5  but  t)|^  fihfffiim  of 
canutaDcef .      g^^jj  circumstances  must  be  verified  by  evidence. 

^ptifm  iprfusfdf  (a) 

(a)  On  commissions  to  examine    and  the  cases  there  cited';  to 
witnestes  in  foreign  countries,  see    which  may  ba  added  £ktmpMl  ▼. 
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RJQHARD  HAWI^INS,  wd  MARY.  hU  Wife  wd     J^^  i«. 
JOHNHAWIClNSi,       -i         r       P^awiwi      "«^'* 

AND 

JOHN  I^PSCOMBB  l-ygCOMRE,  MARGARIT 
MANNING,  JOHN  HyRRElIit  LUSCQMBK, 

rpHE  (^wa  IwUi  ftle4  Ql»  the  1?*  iJi^  laHi  rti^tfdi  Estates  being 
^d  9f  l^^bmm  17?4«  deVW^  {«ibj§gt  t^  c^J^m  Wt  their  hein, 

-    .  .  111.  J.,  to  reside  in 

h^iffs  C^tftm  m^U^g^  mm^^\?t  <^4  P^f^ttfPilAlli  a  mansion 

JUiflfqf  Cf^  (a(teFW^¥4s  Ifigff^  /ifel«?*i«yb)  §P.4  JnHmik  of  the  rents, 

in  recompense 
of  the  maintenaaoe  of  J.  L.  M^  (eldest  son  of  M.  M,)  till  he  attained  81,  or  (fied, 
an4  6Hl\i€«t  tl^eir^.t9  Hi  thq  u$9  of  fhfi  tWt^  ^{id  their  ftdf^  if^  ^t  for  J.  Ir  .M^ 
until  he  should  attain  21,  or  die,  and  to  the  intent  that  the  rents  might  be  accumu- 
lated, and  aftfr  he  attained  ai,  tp  the  use  of  him  and'his  asa^pu,  during  his  life, 
he  taking  the  testator's  sunujme  ^  ^,.|-  reipa}(i4^  to  the  n^  pf  the  trustees, 
and  thenr  heirs,  dunne  his  life,  to  support  continent  remamders ;  remainder  to  the 
u§§  ^tW  $r9t  fiQ^  f)th^  KKM>  t^qg  thff  flvrnfunft  ^f  I|,  in  1^  nnte;  remainder  to 
the  use  of  the  second  and-eyery  other  ^n  of  14,.  M.  by  her  present  husband ;  re- 
mainder to  her  first  and  erery  other  son  oy  any  future' hiisbah((  in  tell  male,  tiddng 

th^  8umaa\f  of  j^.  ;  feii^n^a:  ^  thf  ^  of  th^  tnwjee^  ^  iMf  fcfMw,  during  the 
life  of  M,  M,  upon  trust  for  ner  separate  use ;  rj^mamder  t9  th^  use  of  the  trustees, 
and  their  heirs,  dujdng'the  life  <|f  M.  G,  upon  triist  ftus  her  sepavaie  use;  remainder 
to  ^^  ^t  ^qd  other  so^  t#iM  thp  sur^ft™^  of  i.  ip  t^  p(ial&  lath  ulterior  re- 
mainders, and  a  proviso,  that  the  hdrs  male  or  the  bodies  of  M.  M.  and  M.  C, 
claiiaipa  under  the  will,  ^ould,  on  taking  possession  of  the  eslatet,  assume  the  sur- 
namf  of  i4.^  and^  ^itb\n  three  years^  procure  thdf  n^j^^  to  be  l(ltfff(^  ^X  ^^  of  Par- 
liament, or  some  otheir  effectual  way ;  and  in  case  they  should  neglect  to  obtain  an 
act  of  Parliam^t,  pr  Aome  qth§F  autl;oipt,i  ft»  effi^tniU,  faip  thceo  yMTs  after  bdi^  in 
possession,  then  the  use  and  estate  limited  to  the  person  so  qeslecting  should  cease 
and  become  void,  and  the  estates  should  vest  iii  the  persons  next  HT  remainder,  as  if 
the  persoi)  so  nc^Je^t^ng  w^Q  4^  withpH^  issiip ;  ^.  X.  ^•i  W  }79^  (laving  attained 
21,  taken  possessiop  of  the  estates,  ^4  assumed  the  name  ol  X.,  but  i^eglected  to  ob- 
tain an  act  of  Pieu4iament,  or  any  other  authority  for  the  use  of  that  name,  and  having 
h^d  ^  spq  boni  in  1806,  aq4  M,  -jjf.  hftvui^  4i^  ^^m^  9^  «°™li  q§  a  bill  l^  JIf .  C, 
insistmg  that  J,  L,  M,  had  forfeited  the  estate^,  the  Opurt  refiised  to  appoint  a  re- 
ceiver, or,  in&nts  (who  are  not  bc^md  by  aditiissions)  being  mt^rwlec^  to  direct  a 
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Jutsham^  and  the  survivors  and  survivor  of  them,  her 
executors  or  administrators,  to  inhabit  a  mansion-house 
described,  and  take  the  rents  and  profits  of  a  part  of  the 
premises  as  a  recompense  for  their  care,  maintenance,  and 
education  of  the  testator's  cousin,  John  IjuscoTnbe  Man^ 
nifigi  afterwards  John  Luscombe  Lusbombe^  son  of  3f. 
Mannings  who  he  willed  should  live  therewith,  and  be 
well  provided  for  and  maintained  by  them  in  all  respects 
suitable  to  his  condition,  during  so  many  years  as  should 
expire,  until  he  should  attain  the  age  of  twenty-one  years, 
or  die,  which  should  first  happen ;  and  subject  to  the 
said  trust-estate^  as  to  the  whole  of  the  premises,  to  the 
use  of  T.  WhinyeatSj  T.  C.  Prideaux,  and  jR.  Prideatucysmd 
their  heirs,  in  trust  for  John  Luscombe  Manning,  until 
he  should  attain  twenty-one  or  die,  which  should  first 
happen,  and  to  the  intent  that  the  same  might,  in  the 
mean  time,  be  set  out  at  yearly  rents,  and  that  the  clear 
rents  and  profits,   afler  a  deduction  for  repairs,  &c. 
should,  firom  time  to  time,  be  invested  in  the  public 
funds,  and  the  interest  thereof  accumulatedand made  prin- 
cipal money,  for  the  benefit  of  John  Luscombe  Mannings 
until  he  should  attain  the  age  of  twenty-one  years,  when 
the  same  should  be  transferred  or  paid  over  to  him  for 
his  own  use ;  and  in  case  of  his  death,  in  the  meantime, 
the  same  should  go  to  his  executors  or  administrators  to 
the  time  of  his  death  ;  and  immediately  afler  he  should 
attain  the  age  of  twenty-one  years,  then  to  the  use  of 
him  and  his  assigns,  during  the  term  of  his  natural  life^ 
without  impeachment  of  waste,  he  taking  and  using  the 
testator's  surname  of  Luscombe  as,  and  for,  and  instead  of 
his  own  surname;  subject,  as  to  part  of  the  premises,  to 
several  annuities,  and,  as  to  other  parts,  to  certain  terms 
of  years ;  remainder  to  the  use  of  the  trustees  and  their 
heirs,  during  the  life  of  John  Luscorribe  Mannings  upon 
trust,  to  support  contingent  remainders,  but  nevertheless 
to  permit  him  and  his  assigns  to  receive  the  rents  and 
profits  during  his  life,  and  immediately  after  his  decease 

to 


LUSCOMBE. 


CASES  IN  CHANCERY.  377 

to  the  use  of  the  first  son  of  the  body  oiJohn  Luscombe  1818. 
Mannings  lawfully  to  be  begotten,  taking  and  using  the  \S^ "  ^ 
testator's  surname  of  Luscombe  as  and  for  his  and  their  v. 

own  surname,  and  of  the  heirs  male  of  the  body  of  such 
first  son  lawfully  issuing,  taking  and  using  the  testator's 
surname  as,  for,  and  instead  of  his  and  their  own  sur- 
name ;  with  remainder  to  the  use  of  the  second,  third,  and 
every  other  son  of  the  body  of  John  Luscombe  Mannings 
Sfc.  in  tail  male,  taking  and  using  the  testator's  surname 
of  Luscombe^  Sfc.\  remainder  to  the  use  of  the  second,  third, 
and  every  other  son  on  the  body  of  Margaret  Manning 
lawfully  b^otten,  or  to  be  begotten,  by  iZ.  Mannings  her 
then  husband,  and  in  de&ult  of  such  issue,  S^c.  to  the  use 
of  the  first,  second,  and  every  other  son  on  the  body  of 
Margaret  Manning  lawfiilly  to  be  b^otten  by  any  afler- 
taken  husband  or  husbands,  in  tail  male,  taking  and  using 
the  testator's  surname  o{  Luscombe^  S^c. ;  remainder  to  the 
use  of  the  trustees  and  their  heirs  during  the  life  of  Mar^ 
garet  Mannings  (subject  as  aforesaid,)  upon  trust,  and  for 
the  sole,  distinct,  and  separate  benefit  of  her,  exclusive  of 
her  said  husband  and  every  other  husband  which  she 
should  have,  and  to  the  intent  that  the  trustees,  and  the 
survivors  and  survivor  of  them,  and  his  heirs,  should  re- 
ceive and  take  the  rents  and  profits  of  the  premises,  and 
pay  the  clear  produce  of  the  same,  afler  deduction  and 
allowance,  from  time  to  time,  for  taxes,  repairs,  ^c,  unto  and 
into  the  hands  of  Margaret  Mannings  and  her  only,  for  her 
own  sole  and  separate  use  and  benefit,  distinct  and  apart 
fi-om  her  then  present  or  any  other  after-taken  husband  or 
husbands,  and  her  receiptor  receipts  alone,  firom  time  to 
time,  to  be  sufiicient  discharges  for  the  same,  notwith- 
standing her  coverture;  and  after  the  decease- of  Margaret 
Mannings  to  the  use  of  the  trustees  and  their  heirs,  dur- 
ing the  life  of  the  testator's  niece  Mary  Creed,  afterwards 
Mary  Hawkinsj  (subject  as  aforesaid,)  upon  trust,  for  her 
sole,   distinct,  and    separate   benefit,   whether  sole  or 
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Under  toreetare^  and  to  the  intent  thftt  die  trustees^  imd 
die  survivors  and  survivor  of  th^n  and  his  heir^  should 
deceive  the  rents  and  profits  of  the  premises^  and  pay  the 
dear  produce  bf  the  same^  (dftel*  sUch  deduction  and  al- 
lowance as  B&^reaavdii)  wake  and  into  the  hands  of  JMsty 
Gred^  whether  sdie  dr  udder  eovierture^  and  her  only^ 
fer  her  oWn  sde  tind  separi&te  usb^  dbtinct  and  apart 
fironi  diiy  husband  or  hlisbahd^  whidi  she  might  hav^ 
and  her  receipt  and  receipts^  from  time  to  titne,  to  be 
||ood  tend  sufficient  disdbiarges  for  the  same^  notwith- 
standit%  coverture ;  and  ixnmediatdy  after  her  decease 
to  the  use  Of  the  first  sim  of  her  body,  lawfully  t6  be  be- 
gott^,  usiiig  and  taking  the  testator's  surname  6(  £m^ 
emnbe^  4*^1  and  of  the  heirs  male  of  the  body  irfsuch  son 
lawfully  issuing^  (subject  as  aforesaid,)  with  remaindel^  to 
the  use  of  the  second)  third,  ahd  all  ahd  every  other  sbns 
of  the  body  of  Maty  Creeds  in  tail  male ;  with  diveirs 
relilalnders  ov^^  with  die  ultimate  remainder  to  the 
use  of  the  testator's  right  heirs;  and  other  tenements 
and  hereditaments  the  testator  devised  to  71  fTAfh- 
yitatSi  Ti  C%  Prideatut^  and  R.  Prideaua\  ahd  dieir 
heirs^  upon  trust,  for  John  Latscombe  Ryan^  until  he 
should  Attain  the  age  of  twenty-one  years,  or  die,  whidi 
should  first  happen,  aild  to  the  intent  that  the  premises, 
or  such  part  or  parts  of  the  same  as  should  not  be  out 
in  lease,  should  be  set  out  at  a  yearly  rent  oi"  rents,  until 
J*  L*  Ryan  should  attain  the  said  age,  or  die,  ahd  the 
clear  rents  and  prc^ts  of  the  premises,  after  a  deduction 
for  all  rates,  taxes,  4*^.,  or  as  much  thereof  as  the  trus- 
tees, or  the  survivors  or  survivor  of  them  or  hb  heir^, 
should  in  their  discretion  see  fit,  should  be  applied  tb- 
wards  the  maintenance  and  education  of  cT.  L.  Ryan^  and 
for  placing  him  out  apprentice,  4*^.^  and  the  surplus 
should  be  invested  in  the  public  funds,  or  placed  Out  at 
interest^  in  the  names  of  the  trustees,  on  real  or  |)ers(mal 
oeciirity^  ahd  tiie  interest  thereof  applied  for  the  purpbses 
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aforesaid,  or  otherwise  accumulated,  to  be  made  prind- 
pai-money  for  the  benefit  of  J.  L.  Ryan^  until  he  should 
attain  that  age,  when  the  whole  should  be  transferred  or 
paid  to  him  for  his  own  use,  after  such  deductions  as 
aforesaid,  and  also  after  a  ftill  allowance  of  all  sums  paid 
or  diqiosed  of  for  or  on  his  account,  or  in  case  of  his 
death,  before  he  should  attain  that  age^  then  for  the  be- 
nefit of  his  executors  or  administrators  to  the  time  of  his 
death ;  and  immediatdy  after  he  should  have  attained  the 
age  of  twentfr-one  years,  then  to  the  use  of  him  and 
his  assigns  for  his  life,  with  remainder  to  the  trustees 
and  their  heirs,,  during  his  life,  upon  trust,  to  preserre 
contingent  remainders,  but  to  permit  J.  L*  Bgan  and  his 
assigns  to  take  the  itsnts  and  prints  of  the  premises  to  his 
and  their  own  use,  during  the  term  of  his  life,  and  imme- 
diately after  his  decease  to  the  lise  oijohn  Lu$eombe  Man^ 
ning  and  his  assigns,  during  the  term  of  his  life,  without 
impeachment  of  wastes  except  Tcrfuntaiy  waste  in  houses 
and  buildings ;  remainder  to  the  use  of  the  trustees  and 
their  heirs,  during  the  life  oijohn  LMseombe  Mannings  upon 
trust,  to  preserve  contingent  remainders,  but  to  permit  him 
and  his  assigns  to  take  the  rents  and  profits  of  the  pre- 
mises, during  his  life,  and  after  his  decease  to  the  use  of 
such  persons  req)ectively  and  in  such  order  and  course, 
and  for  such  estate  and  estates,  4^.,  as  the  other  pre- 
mises were  limited,  subsequent  to  the  limitation  to  the 
trustees  for  the  life  of  John  Luscombe  Mannings  to 
preserve  contingent  remainders;  and  other  teneifients 
and  hereditaments  the  testator  devised  to  T,  Whin" 
yeaiSf  Ti  C,  Prideaux^  and  Ri  Prideaux^  and  their 
heirs,  to  the  use  of  Juliana  Jtttsham  and  her  assigns, 
for  her  life,  without  impeachment  of  waste,  except  waste 
in  houses  and  buildings ;  with  remainder  to  the  use  of  the 
trustees  and  their  heirs,  during  her  lii^  upon  trust,  to 
preserve  the  contingent  uses  and  estates  thereinafter 
limited,  but  to  permit  her  and  her  9saign8  td  recmve  the 
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rents  and  profits  of  the  premises,  during  her  life,  and 
after  her  decease,  to  the  use  of  John  Ljuscombe  Manning 
and  his  assigns,  for  his  life ;  with  like  remainder  as  in 
the  former  devises. 


The  will  contained  the  following  proviso : — "Provided 
always,  and  it  is  my  express  will,  and  1  do  hereby  empower^ 
direct,  and  appoint,  that  the  heirs  male  of  the  several 
body  and  bodies  of  the  said  M.  Manning  and  M.  Creeds 
and  that  the  said  J.  L.  lb/an,  and  the  heirs  male  of  his 
body,  and  each  and  every  of  them  respectively  claiming,  or 
that  shall  claim,  by,  under,  orin  virtue  of  thismy  will,  orany 
of  the  limitations,  directions,  or  devises  herein  contained, 
any  right,  estate,  or  title  in  or  to  the  capital  messuage, 
and  tenement,  8cc.  or  any  other  of  the  lands  or  heredi- 
taments comprised  in  the  first  devise  of  this  my  will  con- 
tained, not  bearing  the  surname  of  Luscombey  shall,  when 
and  as  soon  as  he  or  they,  or  any  of  them,  shall  be  re- 
spectively in  possession  of  the  same  premises,  or  any 
part  thereof,  under,  or  by  means,  or  in  virtue  of  this  my 
will,  take  upon  him  or  themselves  the  name  of  Luscombey 
and  use  the  same  as,  for,  and  instead  of  his  or  their  own  sur- 
name as  aforesaid,  and  shall  within  three  years  then  next 
after,  get  and  procure  his  or  their  own  name  or  names 
to  be  altered  and  changed  to  my  name  of  Luscombe^  by 
act  or  acts  of  parliament,  or  some  other  effectual  way 
for  that  purpose,  and  shall  for  ever  after  have,  use,  and 
bear  on  all  occasions  the  said  surname  of  Luscombe^  for 
him  and  them,  and  the  heirs  male  of  his  and  their  body 
and  bodies  as  aforesaid ;  and  in  case  any  or  either  of  the 
heirs  male  of  the  body  of  the  said  M.  Manning,  or  Mm 
Creed^  or  the  said  Jl  L.  Byan,  or  the  heirs  male  of  his 
body,  or  any  or  either  of  them  respectively,  who  shall  be 
in  possession  of  the  said  capital  messuage,  &c.  or  any 
part  thereof,  by,  under,  or  in  virtue  of  this  my  will,  shall 
not  use  and  take  my  said  surname,  but  shall  neglect  to 
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get  an  act  of  Parliament,  or  some  other  authority  as  ef- 
fectual for  that  purpose  as  aforesaid,  for  the  space  of 
three  years  next  after  he^  she,  or  they  shall  be  in  pos- 
session of  the  same  as  aforesaid,  that  then  and  in  such 
case  the  use  and  estate  hereby  given,  devised,  or  limited, 
of  and  in  the  same  premises,  to  and  for  the  benefit  of 
such  person  or  persons  so  neglecting  to  get,  or  not  getting^ 
such  act  of  Parliament,  or  other  authority  as  aforesaid^ 
shall  cease,  and  become  void,  as  if  no  such  use  or  estate 
had  been  hereby  given,  devised,  or  limited;  and  the 
same  premises,  and  every  part  thereof  shall,  immediately 
upon  and  after  the  expiration  of  the  said  three  years,  go 
over  to  and  descend  upon,  and  vest  in,  such  person  or 
persons  as  shall  be  next  in  remainder  or  reversion,  or 
unto  and  upon  whom  the  said  premises  are  hereby 
settled,  given,  devised,  or  limited,  in  tlie  same  manner, 
to  all  intents  and  purposes,  as  if  such  person  or  persons 
so  neglecting  to  change  his  or  their  surname  or  sur- 
names was,  were,  or  had  been  dead  without  issue  of  his 
or  their  body  or  bodies,  any  thing  herein  contained  to 
the  contrary  notwithstanding ;  upon  this  express  con- 
dition, nevertheless,  that  such  person  so  to  take,  do 
and  shall  also  take  my  said  surname,  and  get  an  act  of 
Parliament,  or  such  other  effectual  authority  for  so  do- 
ing as  aforesaid,  otherwise  the  said  capital  messuage,  4'^.» 
and  all  other  the  premises  first  hereby  devised,  shall  go 
over  to  the  next  person  to  whom  the  same  are  limited  as 
aforesaid,  who  shall  so  take  my  surname  as  aforesaid." 
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The  bill  further  stated,  that  by  a  codicil,  dated  the 
8th  ofjune  1777,  the  testator  appointed  J.  lAiscombe  ft 
trustee;  and  died  on  the  Sd  of  July  1776 ;  that  J.  Lus- 
combe  Ryan  died  in  the  lifetime  of  the  testator,  and  «/. 
Juisham  in  Naoember  1787;  that  J.  Luscmnbe  survived 
his  co-trustees,  and  died  in  A^^^st  1811,  leaving  J.  Ims- 
combe  his  eldest  son  and  heir ;  and  that  M.  Creed,  in  June 

Vol.  II.  D  d  1779, 


S8S 


CASES  IN  CHANCERY. 


1818. 


Hawdkb 

V, 
LOSCOKBI. 


I77O9  iiitermanigd  with  JB.  Hanokins^  by  whom  she  had 
two  sons,  John  Menokins  and  Abraham  Mills  HamkinSf 
who  had  both  attained  the  age  of  twenty-one  yean; 
that  John  lAtseombe  Lutcombe^  in  the  will  named  John 
lAUC€mbe  Mannings  was  the  only  son  of  Margaret  Man- 
ntng,  and  that,  upon  his  attaining  the  age  of  twenty-one 
years,  on  the  28th  of  April  1794,  he  entered  into  the  pos- 
session of  the  premises  devised,  including  those  devised 
to  «7.  Xr.  Ryan  and  J.  Jutsham  for  life ;  but  he  did  not 
thereupon  take  and  use  the  name  of  LuMcombe^  instead 
of  his  own  surname,  nor  did  he,  within  three  years  then 
nesct  after,  procure  his  own  name  to  be  changed  to  the 
name  of  L/uscombe^  by  act  of  Parliament,  or  any  other  ef> 
fectual  way;  and  he  never,  in  fact,  took  or  used  the 
surname  of  Luscombe^  or  in  any  manner  procured  his 
name  to  be  altered  or  changed  to  the  surname  of  Jjus^ 
ambcj  until  he  attwied  the  age  of  forty  years,  or  there- 
abouts ;  that,  by  reason  of  such  breach  of  the  condition 
in  the  will,  the  estate  and  interest  of  John  Luscombe 
Luscombe  in  the  devised  premises  became  void,  and  Mar* 
garet  Manning,  as  the  next  person  in  remainder,  became 
entitled  to  the  same  for  her  life;  that  John  Lodscombe 
Luscombe  did  not  marry  until  he  was  of  the  age  of  twenty- 
five  years,  and  that  J.  lAiscombe,  his  eldest  son,  was  bom 
in  December  1806. 


The  bill  also  stated,  that  at  the  time  when  John  Luscombe 
lAiscombe  entered  into  possession  of  the  devised  premises, 
there  were  large  quantities  of  timber  trees  standing  and 
growing  thereon,  and  that  he  and  Margaret  Manning, 
or  one  of  them,  had  since  caused  the  same  to  be  cut  and 
felled,  and  sold  considerable  quantities  thereof,  and  con- 
verted the  money  arising  from  the  sale  thereof  to  their 
own  use ;  and  that  Margaret  Mannings  or  John  Luscombe 
Ijuscombe,  by  her  authority,  intended  to  cut  other  timber 

standing  or  growing  upon  the  devised  premises. 
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The  billi  charging  that  J.  L.  Luscombe  and  Margaret 
Mannings  or  one  of  them,  had  committed  and  suffered 
divers  acts  of  waste  and  spoil  on  the  premises,  apd  felled 
divers  timber  trees  standbg  and  growing  thereon,  and 
other  trees  likely  to  become  timber,  prajred  an  account 
of  all  timber  cut  or  felled  upon  the  premises  since  the 
death  of  the  testator,  and  the  money  produced  by  the 
sale  thereof,  and  of  all  other  acts  of  waste,  since  that  time^ 
committed  upon  the  premises ;  and  that  the  Defendants 
might  be  decreed  to  account  for  the  same ;  and  that 
Margaret  Manning  and  J.  L.  Lttsc&mbe  might  be  re- 
strained by  injunction  from  cutting  any  timber,  or  trees 
likely  to  become  timber,  upon  the  premises,  and  from 
committing  any  other  waste  or  spoil  thereon. 


Hawkins 

V. 

LUBCOHBE. 


The  supplemental  bill,  filed  on  the  9th  of  Decejnber 
1817,  stated  the  death  of  Margaret  Manning  since  the 
institution  of  the  suit,  having  appointed  Harriet  Manning 
executrix  of  her  will,  and  leaving  J.  i.  Luscombe^  her  only 
son  *,  that,  by  means  of  her  decease,  the  Plaintiff  Mary 
Hawkins  became  entitled  to  an  equitable  estate  for  life 
in  the  devised  premises,  and  that  John  HmreU  Luscombe^ 
with  the  consent  of  Margaret  Mannings  permitted  J.  L. 
Luscombe  to  continue  in  possession  of  the  premises  dur- 
ing the  life  of  Margaret  Manning ;  that,  since  the  filing 
of  the  original  bill,  James  YateSy  Samuel  Holditch  Hayne^ 
and  John  Hatvker,  Defendants,  claimed  some  interest  in 
the  premises  by  virtue  of  some  indenture,  whereby  they 
pretended  that  the  premises,  or  some  interest  therein, 
were  assigned  to  them  by  J.  L.  Luscombe^  or  by  some 
other  person,  in  trust  for  his  creditors. 


The  supplemental  bill,  charging  that  the  title-deeds, 
and  other  papers  relating  to  the  premises,  were  in  the 
possession  of  the  Defendants,  some  or  one  of  them, 
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prayed,  that  the  Plaintiffs  might  have  the  relief  prayed 
by  the  original  bill,  and  that  the  Defendants,  J.  L,  Lus- 
combcj  and  J.  H.  Luscombey  and  J.  Yates^  S.  H.  Hayne^ 
and  J.  Hwuoker^  might  account  for  the  rents  and  profits 
of  the  premises  received  by  them,  or  either  of  them,  or 
for  their  use,  since  the  decease  of  Margaret  Mannings 
and  that  it  might  be  referred  to  one  of  the  Masters,  to 
appoint  a  proper  person  to  receive  the  rents  and  profits, 
with  directions  to  pay  the  same  over  to  Mafy  Hawkins 
for  her  life ;  and  that  an  account  might  be  taken  of  all 
the  timber  cut  or  felled  upon  the  premises  since  the 
death  of  the  testator,  J.  Luscombe^  and  of  the  money  pro- 
duced by  the  sale  thereof,  and  of  all  other  acts  of  waste 
since  that  time  committed  upon  the  premises,  and  that 
the  Defendants  might  be  decreed  to  account  for  the  same; 
and  that  the  Defendants,  J.  Yates^  S.  H.  Hayne^  and  J. 
Hanxikery  might  respectively  be  declared  to  have  no  in- 
terest in  the  premises,  and  be  decreed  to  deliver  up  to 
the  Plainti£  all  deeds,  papers,  and  writings  in  their  or 
either  of  their  power,  custody,  or  possession,  relating  to 
the  premises ;  and  an  injunction  against  J.  h.  Ltiscombe^ 
and  c7.  Yates,  S.  H.  Hayne,  and  J.  Hawker. 


The  answer  of  Jl  L.  Luscombe,  to  the  original  bill, 
stated,  that  upon  attaining  the  age  of  twenty-one  years, 
in  April  1794,  he  entered  into  possession  of  the  premises 
devised  to  him,  including  those  devised  to  J.  L.  Ryan 
and  J.  Jutsham  for  life,  but  denied  that  he  did  not  take 
and  use  the  name  of  L/uscombe  instead  of  bis  own  sur- 
name, or  that  he  never  took  or  used  the  surname  of  iws- 
combe,  or  in  any  other  manner  procured  his  name  to  be 
altered  or  changed  to  the  name  oi  Ijuscombe,  until  he 
attained  the  age  of  forty  years,  or  thereabouts ;  admitted 
that  he  did  not,  within  three  years  next  after  entering  into 
possession  of  the  premises,  procure  his  own  name  to  be 
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changed  to  the  name  of  Luscombe,  by  act  of  Parliament, 
but  the  same  was  altered  or  changed  in  the  manner 
thereinafter  mentioned;  and  stated,  that  when  he  entered 
into  possession  of  the  premises,  there  were  large  quan- 
tities of  timber  trees  standing  and  growing  thereon,  and 
that  he  had  since  caused  such  parts  thereof  as  therein- 
after mentioned,  to  be  felled  and  sold,  and  applied  the 
produce  of  such  sales  in  pajring  two  l^acies  of  500/.  and 
500/.,  bequeathed  by  the  testator  to  Elizabeth  Martin 
Mannings  and  Mary  Mannings  and  also  in  repairing  and 
improving  the  premises,  and  in  planting  trees  thereon,  and 
denied  that  he  threatened  or  intended  at  present,  either 
by  the  authority  of  Margaret  Manning  or  otherwise,  to 
cut  any  timber  then  standing  or  growing  upon  the  pre- 
mises, except  such  timber  as  might  be  necessary  for  the 
repairs  thereof  although  he  claimed  the  right  of  cutting 
timber  under  the  will ;  denied  that  he  had  ever  com- 
mitted or  suffered  any  act  of  waste  or  spoil  on  any  part 
of  the  premises,  but,  on  the  contrary,  had  taken  great 
care  not  to  cut,  or  cause  to  be  cut  upon  the  premises,  any 
saplings  or  trees  likely  to  become  timber.     The  answer 
further  stated,  that  when  he  was  of  the  age  of  fifteen 
or  sixteen  years,  and  at  school,  he  took  and  used  the 
surname  of  Luscombe  instead  of  his  own  surname  of 
Mannings  and  had  ever  since  used  the  surname  of  Ims^ 
combe  only,  upon  all  occasions  ;    and  in  April  1791, 
when  he  was  of  the  age  of  eighteen  years,  he  was  entered 
a  commoner,  and  afterwards  admitted  a  gentleman  com- 
monei*,  at  Pembroke  college,  Oxford^  under  the  surname 
of  Luscambe :  and  in  1794,  when  he  came  of  age,  he 
settled  the  accounts  of  the  trustees  of  the  devised  estates, 
and  gave  all  receipts  and  vouchers,  in  respect  thereof^ 
under  the  surname  of  Luscombe  only,  and  that  he  had 
since  held,  in  the  surname  of  Luscombe  only,  a  lieutenant's 
commission,  and  afterwards  a  captain's  commission,  in  His 
iJlajestys  North  Devon  regiment  of  militia,  and  also  a  com- 
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mission  as  a  deputy-lieutenant  in  the  county  o(  Devon  j^ 
and  that  in  Ap^il  1796  a  parish  apprentice  was  bound  to 
him  under  the  name  of  c7.  L.Luscombe ;  and  in  1797  he^ 
under  the  surname  oi'Jjuscombey  married  his  present  wife ; 
and  in  1 803  he  was  also  made  a  freeman  of  the  borough  of 
Phpncmth  under  that  surname ;  and  in  Jtme  1813  he  ob- 
tained His  Majesty's  license  for  him  and  his  issue  to 
continue  to  use  the  surname  oi  Latscombe  only ;  and  that 
license  was,  in  June  1813  recorded  in  the  Collie  of 
Arms  \  and  that  since  he  was  of  the  age  of  fifteen  or  six- 
teen years,  in  all  his  correspondence,  he  had  signed,  and 
used^  and  received  letters  under  the  surname  of  Luscombe 
only.  The  answer  submitted  that  he  ought  not  to  be  re* 
strained  from  cutting  such  fir,  or  other  timber  and  trees 
in  the  devised  premises,  as  he  might  think  proper. 


By  his  answer  to  the  supplemental  bill  J.  Lu  Luscombe 
admitted,  that  he  was  in  the  possession  and  receipt  of 
the  rents  and  profits  of  the  premises,  and  that  the  title 
deeds  and  other  papers  relating  thereto  were  in  his  power; 
and  stated,  that  the  Plaintiffs  R.  Hawkins  and  Mary 
his  wife,  before  he  came  of  age,  repeatedly  told  him> 
that  there  was  no  occasion  for  going  to  any  expense 
about  changing  his  name,  and  that  he  had  already  done 
all  that  was  necessary,  and  that  such  was  the  opinion  of 
the  late  Mr.  Justice  Buller,  whom  they  had  consulted 
upon  the  subject. 


Julv  16.  O'^  ^^^  ^^y  ^^^  Plaintiffs  moved  for  a  receiver. 

Sir  Samuel  Bomilljf  and  Mr.  Hampson  in  support  of 
the  motion. 

The  Defendant  J.  L.  Mannings  in  the  pleadings  named 
J^  L.  Luscombe^  not  having  complied  with  the  condition 
of  the  will,  has  forfeited  the  interest  limited  by  it  to  him 
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and  hia  issue,  and  the  PhintiSMaTy  Haookim  is  (entitled 
to  the  possession  of  the  estates.  The  Court  will  either 
entertain  the  suit,  in  order  to  decide  the  question  itself^ 
or  will  direct  fu-rangements  for  obtaining  a  legal  decision, 
and  in  either  case  wiU  not  suffer  the  Defendant  to  retain 
the  estate,  but  will  appoint  a  receiver. 

The  testator  requires  that  the  heirs  male  of  Margaret 
Mannings  claiming  under  his  wiU^  shall  immediately 
on  coming  into  possession  take  his  surname,  and^ 
within  three  years,  procure  hi|(  name  to  be  idtered  by 
act  of  Parliament,  or  some  other  equally  effectual  aotho^ 
rity.  A  mere  assumption  of  the  name,  without  autho- 
rity, is  clearly  not  a  compliance  with  this  provision.  The 
forfeiture  is  annexed  to  the  omission  to  obtain  some  ef- 
fectual authority  within  three  years. 

The  Lord  Chancellor. 

The  question  then  is,  whether  the  party  forfeits,  not 
only  for  himself,  but  for  his  issue,  and  who  are  the  per- 
sons to  take  on  that  forfeiture  ? 


181& 


Argument  for  the  motion  resumed. 

The  proviso  (the  words  of  which  are  direct  and  posi- 
tive, not  words  of  inference,)  is  not  repugnant  to  the 
previous  clause  of  gift.  The  limitations  to  the  trustees 
to  support  contingent  remainders,  on  detertninadon  of 
the  particular  estate,  by  forfeiture  or  odiarwise,  in  the 
life  of  the  tenant  for  life,  are  not  designed  to  apply  in 
case  of  forfeiture  by  non-compliance  with  die  pro- 
viso for  assuming  the  name.  The  forfeitore  destroys 
those  remainders  which,  in  another  event,  the  estate  of 
the  trustees  would  support  A  condition  inflictin^f  for- 
feiture on  the  children,  for  the  omission  of  the  parent, 

Dd  4  nw^r 


S88 


1618. 


Hawkins 

V. 


CASES  IN  CHANCERY. 

may  be  unjust,  but  is  not  repugnant     The  Defendant 
had  no  issue  till  many  years  after  the  forfeiture. 

The  legal  estate  is  in  the  trustees.  It  is  true  the  ex^ 
press  trust  is  only  till  the  Defendant  attains  twenty-one, 
but  the  whole  legal  fee  having  been  conveyed  to  them, 
to  the  use  of  them  and  their  heirs,  subsequent  words  de- 
noting an  intention  to  vest  the  legal  fee  in  other  persons 
cannot  have  that  effect.  The  Plaintiflfs,  therefore,  are  not 
in  a  situation  to  try  the  question  at  law ;  and  though  the 
Court  will  not  compel  the  Defendant  to  put  the  ques- 
tion in  a  course  for  legal  trial,  it  will,  if  he  refuses,  ap- 
point a  receiver.  The  proper  mode  will  be  to  agree  on 
the  statement  of  a  case. 


They  cited  Corfc/'s  case  {a\  Co.  Litt.  827.  a.  note  2. 
Nichols  V.  Sheffield  (6),  Doe  v.  Heneage  (c),  Carr  v.  JBr- 
rol  (rf),  Stanley  v.  Stanley,  {e) 

Mr.  Heald  against  the  motion. 

The  Court  will  not,  by  a  summary  order  on  motion, 
eject  a  party  who  has  had  possession  during  twenty 
years  since  the  alleged  forfeiture.  The  general  rule  is, 
that  possession  is  not  changed  pending  the  decision  of 
the  principal  question  in  the  cause ;  and  on  that  prin- 
ciple the  Court,  in  the  recent  case  of  Cholmondeley  v. 
Clinton^  refused  to  order  pajnnent  into  court  of  money 
arising  from  the  sale  of  timber. 

The  question  may  be  tried  at  law:  during  the  mi- 
nority of  the  Defendant,  the  legal  estate  was  in  the 


(a)  1  Co.  S3, 
{b)  2  Bro.  C.  C.  215. 
(c)  4  T.  R.  13.,  see  Doe  v, 
Bickt,  7  T.  R.  455. 


(d)  6  East,  68. 
(<?)  16  Fes.  491. 
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trustees,  but  on  his  majority  it  passed  to  him,  Good- 
title  y.  Whitby,  (a)  The  father  having  assumed  the  name 
of  Luscombe  long  before  the  birth  of  a  son,  that  son 
would  be  bom  a  Luscombe^  and  by  that  name  would 
take  under  the  limitation.  The  Defendant,  if  the  clause 
of  forfeiture  applies  to  him,  which  may  be  questioned, 
(for  the  words  are,  heirs  male  of  Margaret  Manning, 
a  description  not  in  strictness  applicable  to  him  then  liv- 
ing during  her  life,)  has  complied  with  it :  an  assump- 
tion of  a  name,  and  constant  use  of  it  for  all  purposes,  is 
as  effectual  a  change  as  if  authorized  by  act  of  Parlia- 
ment or  licence  under  the  sign  manual,  (b)  If  the  name 
has  been  assumed,  the  mode  of  assumption  is  immaterial. 
There  is  no  means  of  compelling  the  continued  use  of  a 
name :  though  assumed  under  an  act  of  Parliament,  it 
may  be  renounced.  The  proviso,  as  construed  by  the 
Plaintifife,  is  repugnant,  destrojring  the  estate  of  the  heir 
of  the  Defendant,  which  had  been  expressly  limited  on 
the  forfeiture  of  the  life-estate:  an  express  limitation 
cannot  be  defeated  by  words  of  inference. 
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Sir  Samuel  RomiUy,  in  reply,  distinguished  the  case  of 
Cholmondeley  and  Clinton^  as  involving  an  extremely 
doubtful  question,  agitated  after  long  delay,  and  when 
the  legal  estate  was  in  a  mortgagee ;  while,  in  the  present 
instance,  the  bill  was  filed  within  six  months  after  the 
l^laintiff  became  entitled. 


The  Lord  Chancellor. 

Under  the  original  limitation^,  every  person  taking 
the  estate,  except  Mary  Manning  and  Maty  Creed,  ik  to 
assume  the  name  of  Luscombe ;  but  the  clause  of  for- 
feiture requires  every  person,  without  exception,  to  as- 
sume that  name.     The  in&ncy  of  some  of  the  parties 


(a)  1  Burr,  S28. 

{B)  See  GuUhcr  v.  JUhby,  4 


Burr,  19S9.  p.  1940.      Leigh  v. 
Leigh,  1$  Fes.  92.  p.  100. 

may 
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may  present  difficulties  in  the  admission  of  facts,  for  ob- 
taining the  judgment  of  a  court  of  law ;  but,  considering 
the  nice  distinctions  in  decided  cases,  I  cannot  deter- 
mine the  effect  of  such  a  will  At  present  I  entertain 
doubt,  whether  any  person  could  sustain  an  ejectment 
imder  the  clause  of  forfeiture,  without  having  assumed 
the  name  of  Luscambe^  and  if  so,  whether  they  can  file  a 
bill  here  in  any  other  name. 


July  17.  In  reference  to  the  doubt  intimated  by  the  Lord  Chan- 

cellor, Sir  Samuel  Uomilly  suggested,  that  the  Plaintiff 
was  not  bound  to  assume  the  name  before  taking  pos- 
session, and  might  therefore  declare  in  ejectment,  or  in- 
stitute a  suit,  in  another  name,  using  the  name  of  Lus- 
comhe  on  entering  on  the  estate,,  and  obtaining  an  act  of 
Parliament  within  three  years. 


July  18.  The  Lord  Chancellor. 

I  am  of  opinion,  that  1  cannot  order  a  receiver  in  the 
present  stage  of  a  case  which  Involves  so  much  nicety. 
On  referring  to  the  authorities,  I  have  some  doubt 
whether  the  legal  estate  is  still  in  the  trustees,  at  least 
for  any  other  purpose  than  for  securing  the  estate  to  the 
separate  use  of  the  Plaintiff  Mary  Ha*wJcinSj  formerly 
Mary  Creed,  On  that  supposition,  if  an  ejectment  were 
brought,  there  could  be  no  defence,  provided  that  a  for- 
*  feitnre  h&§  occurred.  It  has  been  suggested,  that  any 
difficulty  may  be  removed  by  directing  a  Case ;  but  the 
forfeiture,  if  any  forfeiture  has  been  incurt-ed,  affecting 
the  Issue,  who  are  infants,  I  know  not  how  admissions 
can  be  made.  The  question  must  therefore  be  decided 
on  the  hearing  of  the  gauset 
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The  Lord  Chancellor. 

If  the  Defendant  has  forfeited  for  himself  and  his  issue, 
a  legal  estate  must  be  in  the  trustees,  because  they  are  to 
hold  for  the  separate  use  of  Mary  Creedy  now  Maty 
Hawkins. 
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Sir  Samuel  Uomitly. 

The  whole  legal  estate  being,  in  the  trustees,   tho 
Plaintiff  cannot  proceed  at  law. 


TJie  Lord  Chancellor. 

I  doubt  whether  the  whole  legal  estate  is  in  the  trus- 
tees, if  the  condition  is  not  broken.  In  a  case  in  the 
seventh  volume  of  the  Term  Reports  (a),  of  a  devise  to 
trustees  and  their  heirs,  with  limitations  to  uses,  the 
Court  held,  that  the  legal  estate  was  in  the  trustees 
throughout;  but,  as  it  seems  to  me,  for  this  reason, 
that  there  being  various  trusts  for  the  separate  use 
of  married  women,  after  various  trusts  not  for  married 
women,  those  trusts  could  not  sttb^st  unless  the  legal 
estate  was  in  the  trustees  from  the  beginning  to  the  end  j 
and  they  relied  on  the  non-repetition  of  a  legal  estate  (i)^ 


{a)  "Probttbly  Hartonw,Hartony 
7  T.  R.  652,  «  Wbtther  th'w  be 
a  use  executed  in  the  trustees  or 
not  must  depend  upon  the  in- 
tention of  the  devisor,  which  is 
to  be  collected  from  tlie  will. 
This  provision,  it  appears,  was 
made  in  order  to  secure  to  the 
several  femes  coverts  a  separate 
allowance,  free  from  the  controul 
of  their  husbands ;  to  effectuate 
which  it  is  essentially  necessary 
that  the  trustees  should  take  the 
estate  with    the  use  executed, 


otherwise  the  husband  of  e^h 
taker  would  be  entitled  to  re* 
ceive  the  profits^  and  so  defemt 
the  very  object  that  the  devisor 
had  in  view."  Lord  Keni/on, 
p.  655,  654.  See  Neville  v. 
Saunders,  1  Fern.  415.  South  v. 
Alleyne,  5  Mod.  63.  101.  1  SaH. 
228.  Comb.  375.  Jones  v.  Lord 
Sajff  and  Sele,  1  Eq,  Ca.  Abr, 
38  J.  8  Vin.  Abr.  262.  3  Bro.  P. 
C.  ed.  Toml.  457. 

{b)  See  Doe  v.  Hicks,  7  T.  R. 
433, 

ther^ 


Construction 
in  favour  of 
vesting  the 
legal  estate  in 
trustees,  for  ef- 
fecting a  limi- 
tation to  the 
separate  use 
or  a  married 
woman. 
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there  being  a  gift  to  the  wife  of  one  of  the  parties ;  and 
if  there  had  been  a  repetition  of  the  legal  estate,  after 
every  trust  for  a  married  woman,  they  would  not  have 
held  the  whole  legal  estate  to  have  been  in  the  trus- 
tees 


Sir  Samuel  BomiUy  observed  that,  in  this  case,  the 
words  are,  to  the  trustees,  ^^to  the  use  of  them  and  their 
heirs,"  which  must  vest  the  legal  estate  in  them. 


Aninfimtis 
not  bound  by 
admiasions. 


The  Lord  Chancellor. 

Those  words  are  extremely  important  But  here  is  a 
forfeiture,  if  at  all,  of  the  estates  of  the  tenant  for  life,  and 
of  his  infant  children ;  and  how  can  &cts  be  stated  in  a 
case  so  as  to  bind  infimts  ?  {a) 


The  case  was  not  mentioned  again,  {b) 


(a)  See  Ecclegton  ▼•  Petttfy 
Carth.  79.  5  Mod,  S58.  Comb, 
156.  Leigh  ▼.  Ward^  2  Vent,  72. 
Wrotiesley  v.  Bendish,  5  P.  W. 
S57.  Thuriton  v.  Ntdton,  ibid, 
n.  £.  Legard  v.  Sheffield,  ft  Atk. 
377.  Copeland  v.  Wheeler ^  4  Bro, 
C.  C.  256.  Redesdale  on  Plead- 
ings, 254.  Luccu  V.  LuceUf  13 
Vet,  274.      Cowdell  v.   Tatlock, 


5  Vet,  Sf  Beam,  19.  Savage  v. 
Carroll,  I  Ball  4*  BeaU,  553, 
Cowling  V.  Ely,  2  Stark,  566. 

(fi)  An  ejectment  was  after- 
wards brought,  and  the  Court  of* 
King's  Bench  decided,  that  John 
Lutcombe  Lutcombe  had  not  in- 
curred a  forfeiture.  Doe  v.  Yateti 
5  Bam,  4*  Aid,  344. 
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Ex  parte  SMYTH, 
In  the  matter  of  Thomas  Smyth^  a  lunatic.  Jvit/  2S. 

rpHE  petition  of  Sir  JViUiain  Smyth,  Bart,  and  the  An  act  of  Par- 
•      Reverend  Edward  Stm/th,  clerk,  committees  of  the  j^-  authorized 
lunatic's  estate,  stated,  that,  under  a  commission  in  the  the  vicar  of 
nature  of  a  writ  de  lunatico  inquirendoy  dated  the  13th  of  leases  of  die 
January  1816,  Thomas  Smyth  had  been  found  a  person  ^^^^^hecon- 
of  unsound  mind,  and  that  the  custody  of  the  person  of  sent  of  the 
the  lunatic  had  been  granted  to  the  petitioner  Sir  WiUiam  J^tiilg' the 
Smyth,  Bart,   and  the  care  and    management   of  his  patron  b«ng 
estate  to  both  the  petitioners ;  that,  by  an  act  of  Parlia*  petition  by  the 

ment  made  in  the  53d  year  of  the  reim  of  George  the  committees  of 

,         ,         .  p    ,       his  person  and 

Third,  entitled,   ^'An  act  to  enable  the  vicar   of  the  estate,  for  a 

church  of  Camberwell,  in  the  county  of  Surrey,  for  the  ^^"^"^^J^j, 
time  being,  to  grant  leases  of  certain  parts  of  the  glebe  inquire  whe^ 
belonging  to  the  said  vicarage,'*  it  was  enacted,  that,  from  \^\l^^ 
and  after  the  passing  of  the  act,  it  should  be  lawful  for  they,  on  bis 
the  petitioner  Edward  Smyth  and  his  successors,  vicars  of  consent  to  a 

the  said  church,  by  indenture  or  indentures  sealed  and  de-  ^^®»  ^^ 

renisea* 

livered  by  the  vicar  of  the  church  for  the  time  being,  to 
demise  or  lease,  with  the  consent,  in  writing,  of  the  bishop 
of  the  diocese,  and  the  patron  of  the  vicarage,  for  the  time 
being,  all  or  any  parts  of  the  glebe  lands  described  in  the 
schedule  to  the  act,  for  any  term  or  number  of  years  not 
exceeding  ninety-nine  years  in  possession,  unto  any  per- 
son or  persons  who  should  be  willing  to  build  upon  the 
glebe  lands,  or  to  repair  or  improve  the  future  houses  or 
buildings  to  be  erected  thereon,  or  to  erect  or  build  any 
house  or  houses  or  other  buildings  in  lieu  and  stead 
thereof,  so  as  there  should  be  reserved  by  every  such 
lease  or  demise  the  best  yearly  rent  that  could  be  rea- 
sonably obtained  for  the  premises  therein  comprised, 
payable,  half-yearly  or  oftener^  to  the  party  making  such 

lease 
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1818.        lease  or  demise,  and  his  successors,  and  so  as  every  such 
'^     '^     lease  or  demise  be  made  without  taking  any  sum,  or 

Jax  parte  •       i_ 

Smyth.  other  thing,  by  way  of  fine  (except  as  m  the  act  is  ex- 
cepted) ;  that  the  petitioner  Edward  Smyth  was  the  vicar  of 
the  church  of  Caw  J^rwe/^,  and,  in  pursuance  of  the  act,  had 
agreed  with  Henry  George  to  grant  a  lease  of  part  of  the 
premises  described  in  the  schedule  to  the  act ;  and  that 
the  lunatic  was  patron  of  the  vicarage. 

The  petition  prayed  a  reference  to  the  Master,  to  in- 
quire and  certify,  whether  it  would  be  fit  and  proper  that 
the  petitioners,  as  committees  of  the  estate  of  the  lunatic, 
and  on  his  behalf,  should  consent  to  a  lease  to  be  granted 
to  H.  George,  of  part  of  the  premises  described  in  the  sche* 
dule  in  the  act  of  Parliament ;  and  also  a  reference  to  in- 
quire and  certify,  firom  time  to  time,  whether  it  would  be 
fit  and  proper  that  the  petitioners,  as  the  committees  for 
the  time  being  of  the  lunatic's  estate,  should  consent  to 
any  lease  to  be  granted  in  pursuance  of  the  act  of  Parlia- 
ment, of  all  or  any  parts  of  the  glebe  lands  described  in 
the  schedule  thereto. 

Sir  Samuel  RomiUy  for  the  petition. 

The  design  of  the  provision  in  tlie  act  was  to  prevent 
improvident  leases  by  the  vicar :  the  purpose  for  which  it 
required  the  consent  of  the  patron  will  be  sufficiently  se- 
cured by  the  consent  of  the  committee,  imder  the  sanc- 
tion of  die  Court. 

The  Lord  Chanc£Llor. 

Unless  the  act  requiring  the  consent  of  the  patron  in 
writing  authorizes  the  committee  to  consent  for  him,  I 
cannot  sanction  a  lease  with  the  consent  of  the  com- 
mittee. 

Order  refused. 
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VAUGHAN  V.  WORRALL.  "l^oT^ 
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^|iHE  Plaintiffs,  trustees  under  an  act  of  parliament   '^^  **•  '®- 

for  building  a  new  church  at  Clifton^  entered  into  a  ^^^  j^e      * 

parol  agreement  with  the  Defendant  for  the  purchase  of  ^"^^j^S®^^ 

land  on  which  the  church  might  be  built;  the  bill  prayed  had  eDtered' 

specific  performance  of  that  agreement ;  and  the  only  ^^'P  *  *"^ 

question  was,  whether  the  Plaintiffs  had  imdertaken  to  defray  the  . 

cause  a  footpath  which  crossed  the  Defendant's  grounds  ^^^^^^^ 

to  be  closed,  the  Plaintifis  insisting  that  the  Defendant's  having  beea 

solicitor  abandoned  that  part  of  the  agreement.     The  ^h^  piainti/ 

Defendant  having  filed  his  answer  with  despatch,  a  joint  *^®  Defend- 

7         ,  -       ,  .       .         ^     .  ant,  on  an  ap- 

commission  was  issued  tor  the  exammation  ot  witnesses,  plication  as 

Before  publication  passed,  the  Defendant  discovered  that  *?J^^**® 
witnesses  examined  on  behalf  of  the  Plaintiff  had  entered  knowledge  of 
into  a  subscription  to  defray  the  expenses  of  the  suit,  and  pemittedTo* 
that  Osbotiiy  the  Plaintiff's  principal  witness,  was  the  so-  exhibit  new 
licitor  in  the  cause,  and  had  agreed  to  bestow  his  attend-  nes  toSe 

ance  and  personal  labour  gratuitously,  and  to  advance  ^tnesses  for 
,^   ,  11  the  purpose 

100/.  towards  the  costs.  of  proiong it; 

and  a  motion 
by  the  Plain- 
On  the  motion  of  the  Defendant  (a),  the  Vice  Chan-  tiff  to  dis- 

cellor,  on  the  22d  of  August  1817,  pronounced  the  fol-  or^f  ^b- 

lowing  order :  —  tain  leave  for 

exhibiting  new 

"  This  Court  doth  order,  that  tlie  said  Defendant  be  ^^^  to^prove 

at  liberty  to  exhibit  fresh  interrogaJ:ories  for  tlie  examin-  the  execution 

oF  releases  to 
ation  of  t7.  Osbom  and  T.  Whipple^  two  of  the  Plaintiff's  the  former 

witnesses,  as  to  their  beinc;  interested  in  the  subiect-mat-  J'itnesses,  and 

.•  .  for  re-examm* 

ter  of  this  suit ;  and  it  is  ordered,  that  the  Plaintiffs  be  ing  the  former 

at  liberty  to  cross-examine  the  said  two  witnesses,  as  to  the  ^e^OTmeHu- 

said  interrogatories  only ;  and,  by  consent,  it  is  ordered,  terrogatories, 

that  the  Defendant  be  at  liberty  to  take  out  a  new  com-  ^j^j^  ^^^^^  * 

mission,  for  the  purpose  aforesaid^  directed  to  the  com- 

(a)  2  Madd.  522. 

missioners 
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missioners  named  in  the  former  commission;  but  the 
said  commission  is  to  be  at  the  expense  of  the  Defend- 
ant." (a) 

A  motion  was  now  made,  on  behalf  of  the  Plainti£^ 
before  the  Lord  Chancellor,  that  the  order  of  the  22d  of 
August  might  be  discharged,  or  ^Hhat  the  evidence  given 
in  this  cause  by  J.  Osbom  and  T.  Whippie^  named  in  the 
said  order,  might  be  suppressed,  and  that  the  Plaintiffs 
might  be  at  liberty,  on  the  execution  of  the  commission 
thereby  directed,  to  examine  the  said  J.  Osbom  a;id  T. 
Whippie  to  the  several  matters  they  have  been  previously 
examined  to  in  this  cause ;  and  for  that  purpose  to  ex- 
hibit, under  the  said  commission,  the  first  interroga- 
tones  exhibited  on  the  part  of  the  Plaintiffs  under  the 
former  commission,  and  also  to  exhibit  proper  interro- 
'gatories  to  examine  other  witnesses  to  prove  proper  re-* 
leases  and  discharges  to  the  said  J.  Osbom  and  T.  Whip^ 
picy  from  any  thing  which  might  affect  their  competency 
as  witnesses  in  this  cause." 


1817. 
Nov.  7, 


On  this  day  Mr.  Leach  and  Mr.  WilhraMm  were 
heard  in  support  of  tlie  motion,  and  Sir  Samuel  Bomillt/j 
Mr.  Harff  and  Mr.  C  Momillj/  against  it. 

The  Lord  Chancellor,  remarking  that  all  the  ancient 
fonns  of  interrogatories  inchided  a  question  whether  the 
witness  was  or  not  interested  in  the  event  of  the  suit ; 
and  that  such  was  the  course  of  proceeding  in  every 
court  where  examination  was  conducted  by  written  in- 
terrogatories ;   and  referring  to  the  practice  of  purga- 


(a)  Reg.  Lib.  B,  1816.  fol.  1715. 


tion 
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tlon  in  Scottish  courts  (a),  postponed  judgment  till  he 
had  read  the  order  and  the  interrogatories,  (i) 
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The  case  was  again  mentioned. 

Mr.  Belly  Mr.  Wetherell^  and  Mr.  WiJbraham^  in  sup- 
port of  the  motion. 

No  precedent  can  be  produced  of  a  re-examination  io 
interest,  after  the  commission  has  been  closed,  and  the 
depositions  returned.  Objections  to  the  competence  of 
a  witness  are  discouraged  by  the  Court,  and  are  there- 
fore not  permitted,  if  the  proper  opportuni^,  namely,  the 
time  when  the  witness  is  offered  for  examination,  has 
been  suffered  to  pass.  It  would  be  extremely  dangerous 
to  permit  the  party  to  reserve  this  objection  till  the  efiect 
of  the  examination  is  known.  According  to  the  ancient 
practice,  by  cross-examination  to  the  merits,  objections 
to  competence  are  waived,  —  a  point  of  familiar  occur- 
rence in  tithe  causes.  If  re-examination  is  allowed  at 
all,  it  must  be  to  the  whole  case ;  and  the  Court  conti- 
nually allows  re-examination  to  the  merits  before  publi- 


(a)  ^  All  witnesses,  before  they 
are  examined  in  the  cause  are 
purged  of  partial  counsel,  that  is, 
they  must  depose,  that  they  have 
no  interest  in  the  suit,  nor  have 
given  advice  how  to  conduct  it ; 
that  they  have  got  neither  bribe 
nor  promise,  nor  have  been  in- 
structed how  to  depose;  and  that 
they  bear  no  enmity  to  either  of 
the  parties.  These,  because  they 
are  the  first  questions  put  to  n 
witness,  are  called  imtialia  tetti- 
monii.  Where  a  party  can  bring 
present  proof  of  a  witness's  par- 

VOL.  II. 


dal  counsel,  m  any  of  the  above 
particulars,  he  ought  to  offer  it 
before  the  witness  be  sworn ;  but, 
because  such  objection,  if  it  can- 
not be  instantly,  verified,  will  be 
no  bar  to  the  examination,  law 
allows  the  party  in  that  cas^  to 
protest  for  reprobator,  before  the 
witness  is  examined;  i.  e.  that  be 
may  be  afterwards  allowed  to 
bring  evidence  of  his  enmity, 
or  other  inhability."  Brskine, 
Prindples  of  the  law  of  Scotland^ 
book  4.  tit.  9.  s.  14. 
{b)  From  Mr.  Mcrwal^i  notes. 

E  e  cation; 


1818. 
Jflf^24, 
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cation;  a$>  where  depositions  are  suppressed  because  the 
mterrogatories  were  leading  (a),  or  the  depositions  were 
produced  to  the  commissioners  ready  prepared  —  Shaw 
V.  Lindsey  (i) ;  so  in  Cholmondeley  v.  Clinton  (c),  the  last 
case  on  the  subject  The  effect  of  the  Vice  Chancellor's 
order  is  to  deprive  the  Pltiintiff  of  the  witness's  evidence. 
Should  it  appear  that  the  witnesses  were  disqualified  by 
iiiterest  at  the  time  of  the  past  examination,  the  Plaintiff 
may  qualify  them  by  releases,  and  will  then,  conformably 
to  the  practice  at  law^  be  entitied  to  a  re-examination. 


Sir  Samuel  RomiUi/^  Mr.  Hartj  and  Mr.  C  JRomilb/, 
against  the  motion. 

The  order  of  the  Vice-Chancellor  was  perfecUy  of 
course ;  it  is  the  daily  practice,  after  witnesses  have  been 
examined  on  interrogatories,  to  permit  the  exhibition  of 
new  interrogatories  before  their  depositions  have  been 
published — Harrison^ s  Practice,  (rf) 


Liability  to  the  costs  of  the  suit  is  clearly  an  interest 
which  disqualifies  —  Phillipps  on  Evidence  {e) ;  and 
the  objection  to  the  competence  of  the  witness  is 
not  waved  by  cross-examination  in  ignorance  of  his 
interest  in  the  suit;  it  is  sufficient  to  object  as  soon 
as  knowledge  of  that  fact  is  obtained  —  Needham  v. 
Smith  (/),  Scott  v.  Feivmick  (g),  Perigal  v.  Nicholson  (A), 
Moerhoiae  v.  De  Passau.  (f)  The  modem  distinction 
is,  that  the  proper  time  for  examination  to  compe^ 
tence  is  before  publication ;  but  the  exhibition  of  in- 
terrogatories to  creditf  is   permitted  after  publication 


(a)  See  Spence  v.  Allen,  Prec. 
in  Cha.  493.  GUb.  Rep.  in  Eg. 
150.  Lord  Arundell  v.  PUt, 
Amb.  585.  IdentiU  v.  Payne, 
5  Anttr,  923. 

(6)  15  Vet.  J80« 

lA  5  Mcr.  81. 


I 


d)  P.  273. 

e)  Ch.  5.  sect.  1.  p.  60. 
(/)  3  Vem.  463, 

(g)  5  Qtvilk  1255. 

(*)  Wighiw.  64. 

(0  Coop,  300.    19  Ves.  453. 
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—  Callaghan  v.  Itochfort  (a),  Purcell  v.  iX^itamara  {h\ 
Wood  V.  Hammerton  [c\  Ctirlos  v.  irook{d)y  Mill  v. 
MiU{e\  Stokes  v.  M^KerralL  (/)  By  the  present  prac- 
tice at  law,  the  objection  to  competence  prevails  at 
whatever  period  of  the  examination  it  is  discovered  — 
Phillips  on  Evidence,  (g) 

The  second  object  of  this  application,  liberty  to  re- 
examuie  the  witnesses  after  the  execution  o^  rele^es,  re- 
quires authority.  On  principle  it  cannot  succeed.  The 
rules  of  law  presume  an  influence  from  interest;  the 
evidence  given  under  that  influence,  could  not  be  altered 
by  the  witness  after  he  had  received  a  release.  Such  a 
recantation  would  subject  him  to  infamy  at  least,  if  not 
to  other  penalties  of  peijury.  The  cases  of  re-examin- 
ation on  the  same  interrogatories,  are  confined  to  in- 
stances in  which  the  original  examination  is  defective  by 
reason  of  some  accidental  error  —  Sandford  v.  Paul  (i), 
Bffwley  V.  Ridley  (/),  Kirk  v.  Kirk.  (Jc) 


m 


Vauohan 

WoBBAL. 


The  Lord  Chancellor. 

There  is  no  doubt  tbat^  of  late  yearsi  courts  of  justice 
have  struggled  to  convert  objections  to  the  competence  of  a 
witness  into  objections  to  credit  (/)  i  and  recent  decisioos 


(a)  3  Atk,  643. 

(b)  8  Ve$.  324. 

(c)  9  Ve8,  145. 
{d)  10  Ves.Ad, 
le)  12  Ve9,  406. 

(/)  3  Bro,  C.  C.  228.,  and  see 
Ruitel  V.  Atkinson^  2  Dick,  552. 
Wi^more  v.  Diekensony  %  Vet,  Sf 
Bea,  267.  White  v.  Fuuel,  19 
Vea.  127. 

(g)  Cha.  5.  sect.  8.  p.  130. 
Cha.  8.  p.  267,  268.  Compare 
Lord  Lovafi  trial,  18  itoweU, 

Ee 


State  Trials,  596,  597.  Abrahams 
V.  Biinrif  4  Burr.  2251.  Turner 
v.  Pearte,  1  T.  R.  717.  HeweO 
V.  Lock,  2  Campb*  14. 

(A)  2  Ihck.  750.  3  Bro.  C.  C. 
370.     1  Ves,  jun.  398. 

(f)  1  Cox.  281. 

{k)  8  Vet.  280.  285.,  see  BoU 
V.  Birch,  5  Madd.  66. 

(/)  See  Lee  Rep.  Temp. 
Hardwicke,  360.  1  T.  R,  300. 
3  T.  A.  32. 

2  (whichf 


In^famtioBof 
the  Cc^iirts  to 
coQveift  obj(i6- 
tions  to  com- 
petence, into 
objections  to 
credit. 
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Interest  to 
disqualify  a 
witness,  must 
be  interest  in 
the  event  of 
the  cause. 


(which,  though  it  is  difficult  always  to  understand  the 
grounds,  are  substantially  right),  establish  this,  that  if  the 
witness  has  no  interest  in  the  event  of  that  cause,  though 
his  answer  to  the  question  may  be  evidence  for  or  against 
him  in  another  cause,  that  is  not  an  objection  to  his  com- 
petence (a) ;  but  I  have  never  known  that  doctrine  ap- 
plied to  a  case  in  which  a  bill  has  been  filed  in  this 
Court,  and  the  witnesses  have  engaged  to  pay  the  costs 
of  the  proceedings;  there,  neither  the  Plaintiff  nor  the 
witnesses  could  be  otherwise  than  aware  that  they  had 
an  interest  in  the  event  of  that  suit 


Presumption 
that  objections 
to  competence 
have  been 
waved,  where 
it  is  not 
clear  that 
at  the  time  of 
the  examin- 
ation the  ob- 
jection was 
unknown. 


It  is  said,  that  the  cor^mission  having  been  returned, 
objections  to  competence  are  too  late.  The  party  may, 
indeed,  waive  the  objection  to  competence ;  and  in  a  case 
in  which  It  is  not  made  reasonably  clear,  that  at  the  date 
of  the  examiuation  of  the  witness,  the  party  had  not  a 
knowledge  of  the  objection  to  competence,  I  should  be 
inclined  to  hold  that  he  has  waived  it ;  but  it  is  here  al- 
leged, that  the  Defendant  was  not,  at  the  time  of  the 
examination,  aware  of  the  incompetence ;  and  in  reply 
to  the  objection  that  he  comes  too  late,  the  Defendant 
says,  the  moment  it  is  discovered  that  a  witness  has  an 
interest,  his  evidence  is  destroyed,  and  that  being  de- 
stroyed, and  to  be  struck  out,  how  is  it  to  be  restored  at 
law  or  in  equity  ?  I  know  not  what  is  the  practice  of 
courts  of  law.  When,  after  the  witness  has  been  cross- 
examined  to  the  bone,  on  the  last  question  it  appears, 
that  he  has  an  interest  in  the  suit,  the  judge  must  say, 
that  no  attention  could  be  given  to  his  evidence ;  but 
whether  they  permit  a  release  to  be  given,  and  the  wit- 
ness to  be  asked  the  general  question,  ^^  Is  all  that  you 


(a)  The  distinction  is  between  1  T.  R.  302.  5  T,  R,  36.  7  T,  R. 

an  interest  in  the  question,  and  605.  PhiUipt  on  Evidence,  cha.  5. 

an  interest  in  the  event  of  the  sect.  1. 
suit ;  the  latter  alone  disqualifies. 

have 
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have  said  to-day  true?"  or  the  examination  to  be  re-        1818. 
peated,  is  that  of  which  I  am  not  informed.     At  a  late      J/^"  ' 

^  ,  ,  .  VAUOHAN 

period  of  my  life,  however,  I  certainly  remember  no  such  v. 

instance.  Wobeai, 

It  is  a  novelty  to  me  to  hear  it  said,  that  if  it  appears 
that  a  witness  was  interested  at  the  time  of  the  examin- 
ation, this  Court  knows  any  such  practice  as  that,  a  Re-exanun- 
release  being  given,   the  witness  may  then  be  re-exa-  ^tnessin- 
mined,  (a)     I  believe  that  that  never  was  done  in  any  tcrettedatthc 
well  considered  case.     When,  with  knowledge  that  there  amination, 
might  be  an  objection  to  the  testimony,  and  not  requir-  P®*  p»ctiiad 
ing  on  the  one  hand,  or  giving  on  the  other,  a  release, 
the  parties  take  their  chance  of  interested  testimony,  it 
would  lead  to  mischief  beyond  calculation,  if  they  were 
permitted,  should  the  objection  transpire  in  the  progress  of 
the  cause,  to  release  and  re-examine,  when  it  is  almost  mo- 
rally impossible  that  the  witness  should  be  relieved  from 
theinfluencewhichpreviouslyprevailedinhismind.  Such 
a  practice  would  be  still  more  dangerous  in  equity  than  at 
law,  where  the  witness  stands  before  a  tribunal  which  Danger  of 
knows  all  that  he  has  said,  and  can  sift  his  evidence.   In  tice«    ^^ 
equity,  one  deposition  will  be  suppressed  and  the  other 
divulged.     That  is,  in  my  opinion,  a  material  objection 
to  suffering  these  witnesses  to  be  re-examined. 

It  is  nothing  to  allege  that,  on  an  issue,  they  would  be 
examined :  that  is  the  course  of  the  Court :  and  thev 
might  be  examined  with  reference  to  their  depositions 
here.  It  is  enough  to  say  that  practice  sanctions  that, 
and  I  know  no  practice  which  sanctions  this.  Unless 
I  mention  it  to-morrow,  you  will  consider  the  motion  as 
refused. 

(a)  CqUow  v.  Mmce^  Prec,  in  Cha,  234.  3  Fern  472. 
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1S18. 


T%e  Lord  CHiiKCELLOB. 

I  take  this  to  be  a  case  in  which  the  party  who  eau^ 
niined  the  witaesses  kmw  at  the  time  that  they  had  aa 
interest  Without  prejudice  therefore  to  the  question^ 
in  a  case  where  neither  the  Plaintiff  nor  the  Defendant 
l^new  the  &ct  of  interest  in  the  witness,  my  opinion  is, 
that  ^  I  can  find  nothing  in  this  Coqrt  analogous  to  the 
practice  at  law  of  givipg  a  release  to  a  witness  to  qualify 
bim  for  ):e-examination,  the  party  cannot  rerexanune 
these  witnesses  to  the  merits. 


Motion  refui^ed  with  costs,  (a) 

(a)  On  the  re-examination  be^    cree,  see  Smith  v.  Graham^  anUy 
Ibre  the  mailer,  of  witoeMen  ex-    p.  964. 
previously  (q  tbe  d^ 


Jtdy  17.  S8. 

Letters  writ- 
ten by  the 
Plaintiffto  the 
Defendant, 
having  been 
returned  by 
him,  with  a 
declaration 


ANN  PA2J:T0N  PEE, 


Plaintiif, 


AND 


WILLIAM  PRITCHARD,  and  WILLIAM  AN- 
DERSON,  -  -         -  Defendants. 

PTHHE  bill  stated,  that  William  Gee,  late  of  Beddington 
*  ParJcy  in  the  county  of  Surrey,  deceased,  the  late 
husband  of  the  Plaintiff,  for  many  years  before,  and  at 
the  time  of,  his  death,  resided  in  the  mansion  of  Bed-- 
dingtou  Park  ;   that  the   Plaintiff  had  not   any  issue 


that  he  did 

not  consider  himself  entitled  to  retain  them,  the  publication  of  copies  taken  before 
the  return  without  the  knowledge  of  the  Plaintiff,  was  restrained  by  injunction, 
though  represeuted  by  the  Defendant  as  necessary  for  the  vindication  of  his  cha- 
racter. The  jurisdiction  to  restrain  the  publication  of  letters  is  founded  on  a  right 
of  property  in  the  writer. 
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by  William  Gee,  and  after  their  marriage  William  Gee        18} 8* 
informed  the  Plaintiff,  that  there  was  a  boy  whom  he      ^'  '^***' 
roabtainedi  and  intended  to  educate  and  bring  up,  and  r. ' 

that  he  was  desirous  that  the  boy  should  reside  at  BeA-    P^TCHAmD. 
dington  during  the  vacations  from  school,  and  that  he 
intended  to  educate  him  and  procure  him  a  living  in  the 
church,  or  to  place  him  in  some  other  respectable  situ- 
ation in  life ;  that  the  Plaintiff  having  great  ailection  for 
her  husband,  and  being  desirous  to  comply  with  his  wish 
in  that  respect,  consented  to  receive  the  boy,  whod6 
name  was  William  Pritchard,  (the  Defendant,  the  ReV* 
William  Pritchard,)  and  he  was  accordingly  brought  td 
the  house  at  Beddington^  and  spent  his  vacations  diefe ; 
that  Pritchardy  after  that  time,  and  while  he  Remained 
at  school)  was  brought  to  Bfddtngton^  as  his  home  dur- 
ing the  vacations,  or  times  of  recess  from  school,  dfid 
after  he  quitted 'school,  and  was  a  student  at  the  Univer- 
sity of  Cambridge^  and  until  his  marriage  in  the  year  1810, 
he  was  permitted  by  William  Gee  and  the  Plainti£^  to 
return  to  and  reside  at  Beddingion  as  his  home ;  that 
William   Gee^   by  havhig  Pritchard  frequently  at  his 
house  on  such  occasions,  had,  and  showed  great  fond- 
ness for  him,  until  some  time  before  his  death,  and  the 
Plaintiff  also  entertained  a  good  opinion  of  Pritchard^ 
and  had  great  regard  for  him,  which  she  often  expressed 
to  hiin  by  letters  and  otherwise,  and  fthe  at  fill  times  paid 
him  great  attention,  and  shewed  him  great  kfaidness. 

The  bill  ftirther  stated,  that  WtUiam  Gee  died  hi  J% 
1815,  having  first,  by  his  will,  divided  his  property  be- 
tween the  Plaintiff  and  Pritchard,  and  made  duch  pro- 
vision for  Pntchard  therein  aS  he  thought  proper  afid 
just ;  that,  for  many  years  during  the  time  th^  Plahitiff 
was  so  acquainted  with  Pritchard,  she  Was  In  th6  habit 
of  writing  letters  to,  and  receiving  letters  from  hhn,  On 
yarious  family  and  other  subjects,  some  of  them  of  a 

E  e  4  private 
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l^l^f        private   and    confidential   nature^    and  some  as   the 
Q^         Plaintiff  believes,  relating  to  his  morals  and  conduct  in 
V-  life,  and  containing  advice  to  him ;  that  for  some  time 

past  the  Plaintiff  had  had  great  reason  to  be  displeased 
and  dissatisfied  with  Pritchard  and  his  conduct,  and  in 
consequence  thereof  they  had  ceased  to  be  on  terms  of 
firiendship;  and  Pritchard^  fcom  resentment,  as  the 
Plaintiff  believed,  had  threatened  and  intended  to  print 
and  publish  copies  of  the  letters  which  were  so  written 
by  the  Plaintiff  to  him^  or  extracts  therefrom;  and 
wrote  a  letter  to  the  Plaintifl^  dated  the  14th  of 
Meg^  1818,  containing  the  following  passage:  —  ^'My 
life,  as  &r  back  as  memory  serves,  more  particularly 
firom  my  first  residence  at  BeddingjUm^  together  with  the 
grounds  I  had  for  being  di£krently  situated,  viz.  your 
professions  contained  in  your  letters,  will  be  published 
in  the  middle  ofjune/* 

The  biU  charged  that  Pritchard  was  proceeding  to 
print  and  publish,  or  cause  to  be  printed  and  published, 
the  letters  of  the  Plaintiff  or  true  copies  or  copy  there- 
of and  extracts  therefrom,  and  that  he  and  the  Defend- 
ant Anderson  had  caused  public  notice  thereof  to  be 
given,  by  advertisement  in  the  newspapers,  and  other- 
wise, and  particularly  in  a  newspi^er  called  7^  Morning 
Posti  on  Friday  the  9th  oijuly^  in  the  words  following: 
<^  In  the  press,  and  speedily  will  be  published,  by  WiU 
Ham  Anderson,  bookseller,  Piccadilly,  <  The  Adopted 
Son,  or.  Twenty  Years  at  Beddington,  containing 
Memoirs  of  a  Clergyman,  written  by  himself,  and  in- 
terspersed with  interesting  correspondence;"  and  that 
Anderson  was  printing  and  about  to  publish  the  same,  or 
some  work  in  which  the  letters,  or  copies  thereof  or 
extracts  therefit)m,  were  introduced. 

,  The  bill  also  charged,  that  the  Plaintiff  never  consent- 
ed 
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ed  or  agreed  that  the  letters,  or  any  of  them,  or  any  ex-  1818. 
tracts  or  extract  therefrom,  should  be  published ;  and,  in 
answer  to  an  alleged  pretence  of  the  Defendant  Pritchardj 
diat  the  letters  were  his  private  properQr,  and  that  he  was 
entitled  to  print  and  publish  them,  or  to  make  such  use 
of  them  as  he  might  think  proper,  charged,  that  the  let- 
ters were  wholly  written  and  composed  by  the  Plaintiff 
and  were  not  the  pn^rty  of  Pritchard,  but  of  the  Plain- 
ti£^  and  that  Pritchard  had  not  even  a  joint,  or  partial' 
or  any  property  whatever  therein,  and  that  PrUchardj  if 
he  ever  had  any  interest  in  the  letters,  had  parted  with 
the  same,  for  that  he  some]time  since  sent  to  the  Plaintiff 
a  parcel  of  letters  and  papers,  accompanied  by  a  letter 
from  him,  stating^  that  the  parcel  contained  the  origina 
letters  which  the  Flamtiff  had  so  written  to  him  (the  pared 
of  letters  being  then  in  the  Plaintiff's  possession) ;  but 
the  Plamtiff  charged,  that  Pritchardj  before  he  sent  to 
the  Plaintiff  the  parcel  of  original  letters,  and  without 
the  consent  of  the  Plaintiff,  took,  or  caused  to  be  taken, 
ft  copy  thereof,  from  which  copy  so  taken  he  intended  to 
print  and  publish  copies  or  extracts. 

The  bill  further  charged,  that  the  Defendants  were,  or 
were  to  be,  jointly  interested  in  the  profits,  if  any,  which 
should  be  made  or  produced  by  the  sale  of  the  publica- 
tion, or  that  Anderson  had,  or  was  to  have,  some  joint 
interest  or  concern  with  Pritchard  in  the  publishing  and 
sale  of  the  letters  or  work;  that  the  publication  of  the 
letter;},  by  the  Defendant,  was  a  breach  of  private  confi- 
dence, or  violation  of  the  right  and  interest  of  the  Plain- 
tiff therein,  and  was  intended  to  wound  her  feelings,  and 
could  have  no  other  effect 

The  bill  prayed,  that  the  Defendants  might  be  respec- 
tively restrained  by  injunction  from  printing  or  pub- 
lishing the  original  letters,  or  any  copies  or  copy  of  the 
original  letters^  so  written  by  the  Plainti£^  or  any  ex- 
tracts 
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1?^^'  M  ^^^  ^^  extract  tberefronii  and  might  be  decreed  to  d^ 
liver  up  to  the  Pl^intifi^  or  to  destroy,  the  original  copy 
of  the  letters  so  taken  or  made  by  the  Defendant  PriU 
chard^  and  all  printed  and  other  copies  thereof,  or  of  any 
extracts  therefrom)  which  they  might  respectively  h^ve 
in  their  posfsessioa  or  power. 

The  allegations  of  the  bill  being  verified  by  affidavit, 
a  motion  was  made  for  an  injunction,  which  the  Lord 
Chancellor,  after  ipguiring  for  an  instance  of  an  injunc- 
tion issued  agaiqst  the  person  to  whom  the  letters  were 
addressed,  granted  on  the  authority  of  Thompson  y; 
Siat^hope.  {a) 

^^  It  w£^  therefore  prayed,  that  the  Defendants  may  be 
respectively  restrained^  by  the  order  or  injunction  of  this 
Court,  from  printing  or  publishing  the  said  original 
letters,  or  copies  or  copy  of  the  original  letter^i  wnttep  by 
the  Plfdntiff,  or  extracts  or  extract ;  whicl^,  upon  hear- 
ing, SfCy  i^  ordered  accordingly,  until  the  Defendants  shall 
appear  to,  and  fully  answer,  the  PlaintifPs  bill,  or  this 
Court  make  other  order  to  the  contrary,'' 

Reg.  Lib,  A.  1817,  foL  1819. 


i«il*-MM|i^^a9iirt«i 


July  28.  On  thb  day  a  motion  was  made,  on  behalf  of  the  De- 

fendant, to  dissolve  the  isgunction. 

The  aiBdavit  of  the  Defendant,  in  support  of  the  mo* 
tlon,  stated,  that  he  was  the  natural  son  of  William  Gee^ 
the  late  husband  of  the  Plaintiff,  and  that  about  nineteen 
years  ago,  and  when  he  was  of  the  age  of  eleven  years, 
he  was,  with  the  consent  of  the  Plaintiff,  and  with  her 
knowledge  of  the  relationship  between  himself  and  Mr. 

(a)  Amb,  737, 
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Gee^  taken  intp  Mr.  Gee's  houae^  md  &oj^  that  (im^  tiU  18)8. 
Mr.  Ge^s  decease,  wqs  iipiformly  treated  by  biip  as  hU 
son,  and  was  placed  by  bim,  ao^  at  bis  expense,  iinder 
tbo  tuitipn  of  i^  clergym^ni  wbp  lived  a  few  milci»  from 
Beddington  Parlf,  an4  4uFipg  bis  vacations  bo  W^nt  tq, 
an4  re§id^  af;  BeddingtQti  Park,  as  his  proper  bpme } 
tb^t  if;  ^he  year  1806  he  was  sent  by  Mr.  Gee  to  St. 
Jqbn'^  College,  Qcmbridge^  whejre  he  va^i  by  Mr-  Gc^^ 
direction,  entered  a);  Qrst  ^  a  ponsipper,  an4  afterw^rd^ 
as  a  fellow  commoner  \  ^od  tb^t  duriqg  the  wbQle  time^ 
from  the  periQ4  f^t  whicb  be  W^  §P  vece^yed  iiitQ  M'l 
Getfs  bouse,  i^ptil  th^  ti^^Q  pf  his  death,  be  wa$  wuformly 
treated  by  Mr.  Ge^  as  bis  soq,  apd  with  tbe  greati^ 
^  kindness  and  indnlgfince,  wd  wa§  intoro^uced  by  him 
into  tbe  society  i^  which  ^v*  Gee  liyed,  which  w^  of  tba 
first  rapk  in  the  neighbqurbood  of  his  residence,  gn^  w^ 
always  given  to  qnderstand  by  Mr^  G^^|  that  he  wa^  (q 
be  provided  £pr  by  bitn>  as  if  he  hfid  b^«n  his  sq^  by  piar^ 
riage,  and  therefore  tb^  Qefend^t  cq^peiyed  he  ahoold 
succeed  to  the  bulk,  or  4  large  pprtip|i  pf  bis  propef^^ 
and  that,  ip  forming  bis  acquaintaape  and  connexion  v^ 
the  wo^ld,  he  was  to  act  as  having  such  expectations  \ 
that  from  tbe  time  when  he  was  so  ts^en  into  the  bpu^ 
of  Mr.  Gee^  until  Mr.  Gee's  de^^tb,  he  was  always  trf^^^ 
and  regarded  by  the  Plaintiff  as  her  ^opted  son,  an4 
she,  during  tbe  whole  pf  that  time,  declared  the  great^t 
love,  and  regard,  and  e$t§em  for  him,  and  wrote  \o  bim^ 
and  also  to  bis  wife,  previous  to  and  subsequent  tp'  tbeii: 
marriage,  a  great  number  of  letters  expvessive  of  sucb 
sentiments,  and  the  Defendant,  at  her  invitation,  always 
treated  her  as  his  mother,  and  called  her  by  that  name.^ 

The  affidavit  further  stated,  that  in  tbe  year  1815  Mr. 
Gee  died,  having,  by  his  will,  made  some  prpvision  for 
the  Defendant  during  the  life  of  the  Plaintiff  and  having 
bequeathed  the  sum  of  17)000/.  to  the  Defendant,  or  bis 

familjr, 
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1818.     '  fiunily,  after  the  Plaintiff's  death,  provided  she  did  not, 
by  any  deed  or  will,  otherwise  dispose  thereof;  that  the 
provision  made  by  the  will,  independent  of  the  sum  of 
I79OOO2.,  was  very  inadequate  to  the  expectation  Mr. 
Gee  had  held  out  to  the  Defendant;  but  that  he  was 
perfectly  certain,  that  in  making  such  inadequate  pro- 
vision, and  also  in  making  the  bequest  of  17)0002.  to 
the  Defendant  or  his  fiunily,  subject  to  alteration  by  the 
Plainti£^  Mr.  Gee  was  iidly  persuaded,  from  the  afiec^ 
donate  conduct  and  great  regard    exhibited  by  the 
Plaintiff  to  the  Defendant,  that  the  Defendant  might 
safely  depend  for  his  future  support  on  her  affection ; 
and  that  Mr.  Gee  wished  to  put  it  in  the  Plaintiff's 
power  to  evince,  by  something  more  than  words,  her  af- 
fection and  r^ard  to  the  Defendant ;  that  immediately 
after  the  decease  of  Mr.  Gee^  a  great  alteration  took 
place  in  the  conduct  and  deportment  of  the  Plaintiff  to 
the  Defendant;   and  it  was,  by  the  direction  of  the 
Plaintiff,  suggested  to  the  Defendant  within  a  few  days 
after  Mr.  Ge^s  death,  that  the  Defendant  was  no  longer 
to  call  her  by  the  name  of  mother,  as  circumstances 
were  altered ;  and  that  she  had  for  some  time  not  only 
withdrawn  her  regard  from  the  Defendant,  but  treated 
him  with  great  contumely,  and  expressed  herself  con- 
cerning him  in   the  most  injurious   and   opprobrious 
terms ;  that  the  Defendant  having,  as  well  during  the 
life  of  Mr.  Gee^  as  since  his  decease,  entertained  such 
expectations  as  were  authorized  by  the  conduct  and  ex- 
pressions of  Mr.  Gee^  and  of  the  Plaintiff  herself,  and 
having,  in  his  intercourse  with  his  neighbours  and  ac- 
quaintance, conducted  himself  as  having  such  expect- 
ations, and  having  in  his  conversation  occasionally  al- 
luded to  the  same,  and  especially  having,  upon  his  mar- 
riage, represented  to  his  wife  and  her  parents,  that  he 
had  such  expectations,  the  Plaintiff  had,  as  the  Defend- 
ant had  been  informed  and  believed,  stated  or  represent- 

edp 
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ed,  that  neither  herself  nor  Mr.  Gee  ever  gave  the  De-  1818. 
fendant  any  reason  to  entertwi  any  such  expectations, 
and  that,  therefore,  the  Defendant's  representations  in 
that  repect  were  wholly  without  foundation,  or  to  that 
effect;  from  which  circumstance,  and  from  the  great  in- 
fluence with  which  the  large  property  of  the  Plaintiff,  in 
the  country,  and  her  great  character  invested  her,  doubts 
had  been  entertained  of  the  Defendant's  veracity  in  such 
his  representations;  that  he  had  never  committed  any 
act  to  forfeit  the  regard  and  esteem  of  the  Plaintiff,  nor 
was  there  any  thing  in  his  moral  or  prudential  conduct, 
or  in  his  conduct  to  the  Plaintiff,  that  could  justify  her 
withdrawing  her  regard  and  esteem  from  him,  and  treat- 
ing him  in  the  injurious  manner  above-mentioned;  but 
notwithstanding  the  Defendant  found,  that  from  the  al- 
teration in  the  behaviour  of  the  Plaintiff  towards  him,  re- 
ports and  suspicions  had  prevailed  in  his  neighbourhood, 
that  the  Defendant  had  been  guilty  of  some  gross  act  or 
acts  of  misconduct,  or  that  he  had  acted  without  due 
deference  to  the  Plaintiff,  or  Mr.  Gee^  and  especially, 
that  the  Defendant's  marriage  was  contrary  to  their 
wishes ;  whereas  both  the  Plaintiff  and  Mr.  Gee^  at  and 
long  previously  to  the  time  when  the  Defendant's  mar- 
riage took  place,  improved  thereof,  in  the  most  unquali- 
fied terms. 

The  affidavit  proceeded  to  state,  that  the  Defendant 
was  the  rector  of  Walton  on  the  Hilly  and  many  of  his 
parishioners  were  tenants  of  the  Plaintiff;  and  from  the 
alteration  in  the  Plaintiff's  behaviour  to  the  Defendant, 
he  found  himself  greatly  hurt  and  lowered  in  the  esti- 
mation of  his  parishioners,  and  felt  it  absolutely  neces- 
sary to  lay  a  statement  of  the  circumstances  of  his  case 
and  conduct  before  the  public,  which,  supported  by  the 
letters  of  the  Plaintiff  as  necessary  documents  to  authenti- 
cate the  statement,  he  conceived  to  be  the  only  means  of 

vindicating 
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1818.  vindicfiting  his  character  and  conduct  to  his  parishioners 
and  acquaintance,  and  the  noblemen  and  gendemeh  with 
tirhom  he  had  been  in  the  habit  of  associating ;  and  he 
accordingly  had  written  and  prepared  such  a  statement, 
under  the  title  mentioned  in  the  bill,  which,  with  the 
permission  of  the  Court,  he  intended  to  publish  and 
distribute  gratuitously,  among  his  acquaintances  and 
neighbours,  but  which  he  never  intended  should  be  sold, 
nor  had  he  the  least  view  to  gain  a  profit  on  such  pub- 
lication ;  that  he  had  therein  no  vindictive  object  nor 
motive  of  reselitment,  nor  any  wish  to  lay  open  or  pub- 
lish to  the  world  any  of  the  Plaintiff  ^s  secrets,  or  to 
woimd  her  feelings,  or  to  compel  or  induce  her  to 
comply  with  any  applications  made  to  her  by  the  De- 
fendant, nor  aiiy  other*  object  than  the  Defendant's  own 
vindication ;  that  the  letters,  and  parts  of  letters,  which 
he  intended  to  publish,  related  solely  to  the  Defendant 
and  his  wife,  as  connected  with  the  Plaintiff  and  Mr, 
Gee  ;  and  that  several  of  the  facts  before  stated  he  could 
have  supported,  by  inserting  some  of  the  Plaintitf 's  let- 
ters ;  but,  in  deference  to  the  decision  of  the  Court  in 
granting  the  injunction,  he  had  forborne  so  to  do. 

The  farther  ajBfidavit  of  the  Plaintiff,  in  opposition  to 
the  motion,  stated,  that  William  Gee^  the  late  husband 
of  the  Plaintiff,  and  the  reputed  father  of  the  Defendant 
Pritchardj  by  his  will,  among  other  things,  gave  to 
Pritchard  the  sum  of  4,000/.,  which  he  had  received,  and 
also,  during  his  life,  the  interest  of  the  sum  of  6,000/., 
(which  he  had  also  received  from  time  to  time,)  and  after 
the  Defendant's  death  he  gave  the  6,000/.  for  the  benefit 
of  the  wife  and  childi'en  of  the  Defendant ;  and  he  also 
gave  the  sum  of  17,000/.  to  trustees,  in  trust,  to  pay  the 
interest  to  the  Plaintiff  for  her  life,  and  after  her  death, 
to  pay  the  principal  to  such  persons,  and  in  such  manner 
as  she  should  appoint ;  and  if  she  made  no  appointment, 

then, 
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then,  upon  trust,  to  pay  out  of  the  dividends  thereof  an 

annuity  of  100/.  to  H.  S.  for  her  life,  and  subject  thereto 

to  pay  the  dividends  to  Pritchard^  and  after  his  death  for  ©7 

the  benefit  of  his  wife  and  children.  Pritchabd, 

The  afiidavit  of  the  Plaintiff  further  stated,  that  she 
considered  the  provision  so  made  by  the  will  of  Mr.  Gee^ 
compared  with  his  fortune,  an  adequate  provision  for  the 
Defendant,  and  as  much  as  the  Defendant  had,  or  as  Mr. 
Gee  gave  him,  any  reason  to  expect ;  that  she  believed 
the  reason  why  Mr,  Gee  gave  to  her  a  power  of  disposing 
of  the  sum  of  17,000/«  after  her  decease,  was  to  give  her 
a  check  upon  his  conduct,  and  to  enable  her  to  withhold 
all  benefit  thereof  from  the  Defendant,  if,  by  his  con- 
duct, he  should  not,  in  her  opinion,  entitle  himself  to  the 
same,  and  that  such  power  was  not  given  to  her  to 
evince,  by  more  than  words,  her  regard  to  Pritchard ; 
that  Pritchard  was  never  given  to  understand  from  her 
that  he  had  reason  to  expect  Mr.  Gee^s  fortune,  and 
that,  in  a  letter  written  by  him  to  her,  so  late  as  the  16th 
o( February^  he  admitted  the  same;  she  denied  that  she 
had  treated  Pritchard  with  great  contumely,  or  that  she 
had  expressed  herself  in  any  injurious  and  oppro- 
brious terms  concerning  him ;  but  she  said,  that  hav- 
ing great  reason  to  be  displeased  and  dissatisfied  with 
his  conduct,  she  had  expressed  such  her  displeasure  and 
dissatisfaction. 

The  affidavit  proceeded  to  state,  that  since  the  death 
of  Mr.  Geey  the  Plaintiff  procured  for  the  Defendant  the 
presentation  to  the  rectory  of  Walt&ii  on  the  HiUj  of  the 
annual  value  of  about  400/.,  of  which  he  was  then  in 
possession  as  incumbent;  and  she  had  also,  on  his  repre- 
sentation of  having  incumbered  himself  with  debt,  given 
to  him  the  sum  of  4,500/«  to  enable  him  to  pay  his  debts, 
and  had  since  given  to  him  other  large  sums  of  money ; 

that 
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1818.  that  Pritchard  still,  con^ued  to  apply  to  \^,^t  ifK^mTs 

'  '  and  pressed  her  to  allow  him  to  v|vec€i^e  the  uU)ei;|B|t  pf 

V.  the  sum  of  1  TjOOO/L,  and  to  give  up  tq  hijopi  Iiec  V^^-Mir 

FRrrcHABD.  tej^st  therein,  with  which  she  refused  to  comply-  ,  ,  .  • 

The  affidavit  expressed  her  belief,  that  Priichard 
had  been  induced  to  threaten  to  pub^sh  the  liters 
which  she  had  written  to  him,  for  the  purpose  of  com- 
pelling or  inducing  her  to  comply  with  such  appuca- 
tioD,  and  not  of  vindicating  his  character  and  conddct ; 
that,  on  the  18th  of  Mctrch,  she  received  a  letter  from 
him,  addressed  to  her,  whereby  he  expressed  him- 
self, amongst  other  things,  as  follows  :  —  *^  I  allude 
to  the  interest  o(  the  17,000/.,  which,  if  you  will  idloNr 
me,  without  further  comment,  to  receive  the  interest  df^ 
at  S*  ^s.,  I  shall  give  you  no  further  uneasiness,  either 
by  my  presence  or  by  further  application ;"  that  the  kt^ 
ter  mentioned  in  the  bill  to  have  been  written  by  Pritch" 
ardj  and  sent  to  her  with  the  original  letters  which  she 
had  formerly  written  to  him,  was  dated  tlie  6th  oi  April 
then  last ;  and  therein,  afler  accusing  himself  of  ingrati- 
tude to  the  Plaintiff,  and  apologizing  to  her  for  his  past 
conduct,  he  begged  her  forgiveness,  and  disclaimed  or 
abandoned  all  right  to  the  letters,  as  being  unworthy  of 
the  sentiments  and  expressions  of  kindness  contfwed  in 
them. 

Mr.  Hart^  Mr.  fVethereU^  and  Mr.  Sidebottom^  in  sup^ 
port  of  the  motion. 

This  injunction  cannot  be  supported,  except  on  the 
general  principle,  that  the  writer  of  a  letter  is  entitled  at 
any  time  to  resti'ain  the  publication,  and  to  recover  the 
possession  from  the  person  to  whom  it  was  addressed. 
No  such  principle  has  ever  been  recognized  in  the  juris- 
prudence of  this  country,  and  is  negatived  by  the  only 

recent 


CASES  IN  CHANCERY.  4J3 

recent  decision  on  diis  subject,  Ixml  and  Lady  Perceval      .  181$. 
T.  Pkifps.  (a)     In  Hudson^ s  Treatise  on  the  Court  of 
Star  Chamber  (&),  no  trace  is  found  of  any  interference 
of  that  tribunal,  by  injunction  or  otherwise,  on  the  sub- 
ject of  letters,  unless  the  publication  was  libellous. 

The  Lord  Ch  avcsllor.  ' 

It  will  not  be  necessary  to  trouble  you  with  that  view 
of  the  case.     The  publication  of  a  libel  is  a  crime ;  and 

I  have  no  jurisdiction  to  prevent  the  commissiun   of  The  Court  of 

crimes ;  excepting,  of  course,  such  cases  as  belong  to  the  C"?°^®^  ^«» 

protection  of  in&nts,  where  n  deaUng  with  an  infant  may  to  prevent 

amount  to  a  crime  —  an  exception  arising  from  that  pe-  i^"the  pro^ 

culiar  jurisdicticm  of  this  Court.  tion  ofinfants. 

Argument  in  support  of  the  motion  resumed. 

An  attempt  will  be  made  to  sustain  the  injunction,  on 
the  ground  that  the  publication  of  the  .letters  wUl  be 
painful  to  the  feelings  of  the  Plaintiff. 

The  Lord  Chancellor. 

I  will  relieve  you  also  from  that  argument.  The 
question  will  be,  whether  the  bill  has  stated  fiu^ts  of  which 
the  Court  can  take  notice,  as  a  case  of  civil  property, 

which  it  is  bound  to  protect     The  injunction  cannot  be  No  injunction 

maintaineil  on  any  principle  of  this  sort,  that  if  a  letter  JJ^^cation  of 

has  been  written  in  the  way  of  friendship,  either  the  con-  letter*  as  pain- 

tinuance  or  the  discontinuance  of  that  friendship  affords  ings  of  the 

a  reason  for  the  interference  of  the  Court  writer. 

Argument  in  suppoit  of  the  motion  resumed. 

The  injunction  then  must  rest  on  one  of  two  grounds : 
{a)  2  Vft.  4-  Seam.  19.  {h)  2  CoUcd,  JuHd,  1.  —  259. 

Vol.  It  Ff  1.  That 
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1618.       1.  That  the  Plaintiff  possesses,  in  the  letters,  a  property 
Q-'     either  general  or  literary ;  2.  That  the  publicaticm  of  fliem 
V.  is  a  breach  of  trusU 

It  will  be  difficult  to  establish  that  letters  may  be  ihd 
subject  of  literary  property.  The  cases  of  P(y)e  v. 
Curl  (a),  and  Thompson  v,  SUmh^{b)j  render  it  ddiibt- 
ful  to  what  extent  the  Court  recognizes  the  doctrine  of 
proper^  in  letters.  Thus  Plim/s  letters  are  said  to 
have  been  written  or  revised  for  publication,  (c) 

The  Lord  Chancellor. 

My  predecesscnrs  did  not  inquire  whether  the  intui- 
tion of  the  writer  was  or  was  not  directed  to  publication* 
The  difficulty  which  I  have  felt  in  all  these  cases  is  this: 
If  I  had  written  a  letter  on  the  subject  of  an  individual, 
for  whom  both  the  person  to  whom  I  wrote  and  myself 
had  a  Gmmndn  itgaird,  and  the  question  arose  for  the 
first  tim^  I  should  have  found  it  difficult  to  satisQr  my 
mind  that  there  is  a  property  in  the  letter ;  but  it  is  my 
duty  to  submit  my  judgment  to  the  authority  of  those 
who  have  gone  before  me ;  and  it  will  not  be  easy  to  re- 
move the  weight  of  the  decisions  of  Lord  Hardwicke  and 
The  doctrines  Lord  Apdey.     The  doctrines  of  this  Court  ought  to  be 

of  Courts  of     jjg  ^gii  settled,  and  made  as  uniform  almost  as  those  of 

Equity  ought 

to  be  settled     the  common  law,  laying  down  fixed  principles^  but  taking 

founded  o?'  ^^^®  ^^  ^^^  ^^  ^  ^®  applied  according  to  the  circum- 

fixed  prind-  stances  of  each  case.     I  cannot  agree  that  the  doctrines 

acco^ig  to  ^^  ^^  Court  are  to  be  changed  with  every  succeeding 

the  drcum-  judge.     Nothing  would  inflict  on  me  greater  pain,  in 

each  case.  quitting  this  place,  than  the  recollection  that  I  had  done 

mJi^ent  ^    ^^  ^^^"8  ^  J^%  ^be  reproach  that  the  equity  of  this 
equity.  Court  varies  like  the  Chancellor's  foot,  {d) 

{a)  S  Atk,  342,  for  law  we  have  a  measure,  know 

(b)  Amb,  737.  what  to  trust  to ;  equity  is  ac* 

(c)  PUtt,  Epiii.  L  I.  ip.  I.  cording  to  the  conscience  of  him 

(d)  *  Equity  is  a  roguish  thing :  that  is  ChancelloTi  and  as  that  is 

lunder* 
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iMDdimtMnd  tbe  Vice  ClwH2eUor»  ia  ibec^m^hofd  lfiM« 

and  Lady  Perceval  v.  Phi]^  (a),  aot  ^  hiM^e  4em^  (^adir  ^  -"^  — ' 

Perceval's  propei^  in  the  letters^  but  tQ  to^«  inferx^  v. 

from  the  circumstances,  that  she  bad  authi^rized»  and  fiv  *<*wc^4«s 
that  reason  could  not  complain  of,  the  publication. 

Argument  in  support  of  the  motion  resumed. 

Letters  between  public  functloaaries  on  public  busir 
nesS|  or  between  private  iiulividuals  on  private  husioefV» 
where  the  nature  o£  the  subject  discussed  made  it  evident 
that  the  correspondence  could  not  be  designed  ^r  pul> 
lication,  juay  constitute  a^  exception. 

Tke  Loud  Chancellos^ 

Are  the  cases  which  establish  the  jtnrtsdiction  founded 
in  a  right  to  restore  the  property,  or  to  restrain  the 
publication?     I  think  that  the  decisions  represent  tihe 
property  as  qualified  in  some  respects ;  that  by  sending 
the  letter,  the  writer  had  given,  for  the  purpose  of  read- 
ing, and,  in  some  cases,  of  keeping  it,  m,  property  to  die 
person  to  whpm  the  letter  was  addre$s^d»  yel^  that  t|ie 
gift  was  BO  regained,  that  tdfra  the  purposes  for  whiqh 
the  letter  was  sent,  the  property  was  in  the  sen^«     If  The  publica- 
ttat  is  the  principle,  it  is  immaterial  whether  the  publi*  ^^  ^^'^" 
cation  is  for  the  purpose  of  pi:oifit  or  not.     If  for  profile  str^oed  id- 
the  party  is  then  sellii^  if  no(t  for  profit,  he  .is  giving,   de^eJfor 
that,  a  portion  of  which  belongs  to  the  writ^.     I  doidi)t  profit 

(a)  2  Ves.^  Beam.  19. 


larger  or  narrower,  so  is  equity.  Chancellor    has    a    long    foot, 

'Tis  all  one,  as  if  they  should  another  a  short  foot,  a  third  an 

make  his  foot  the  standard  for  indifferent  foot;   ^ds  the  same 

the  measure  we  call  a  Chancel-  thing  in  the  Chancellor's  coo- 

lor's  foot;    what  an  uncert^n  science."    SeldenjTMeTalk, 
measure  would  this  be !     One 

Ff  2  ldl/ed)€^ 


416  CASES  IN  CHANCERY. 

liB18«        whether  the  Court  has  proceeded  so  far  as  to  decree  the 

^      '  '         restoration  of  letters ;  for  the  principle  on  which  it  in- 

V,  terferes  recognizes  a  joint  property  in  the  writer  and  the 

FkiTCHAAot    pgrsQn  tQ  whom  they  are  addressed. 
Whether  the     ^  ^ 

Court  will 

rtmd  ^^oF"       Argument  in  support  of  the  motion  resumed. 

letters. 

^'^^^  It  is  dear  that  the  Defendant  was  entitled  to  retain 

the  letters,  and  retaining,  to  read  and  show  them  to  his 
friends  or  to  strangers.  These  modes  of  publication 
there  is  no  pretence  for  restraining :  upon  what  principle 
then,  can  the  publication  by  printing  be  restrained  ?  An 
equity,  or  Jus  proprtetatisj  in  the  Plaintiff,  must  apply 
equally  to  every  mode  of  publication,  and,  confessedly, 
not  authorising  the  restraint  of  some  modes,  cannot  by 
any  rational  distinction  authorise  the  restraint  of  any 
mode.  The  argument  is  the  same,  whether  the  supposed 
right  of  the  Plaintiff  is  founded  in  property  or.  breach  of 
confidence. 

The  I«ORD  Chancellor. 

Does  the  common  injunction  ever  go  so  far  ?     When 

the  Court  enjoins  a  Defendant  from  publishing  the  book 

of  another,  has  it  ever  restrained  him  from  reading  it,  or 

Extent  of  the    showing  it  to  his  friends?     Such  an  injunction  will  not 

agfdnstpuhU-    pi^^^nt  the  Defendant  from   cariying   the  book  to  a 

c9tion»  reading-room,  or  reciting  it  in  public  company  (a) ;  but 

is  that  a  reason  for  not  restraining  publication  ?  The 
usage  limits  the  extent  of  the  jurisdiction. 

Argument  in  support  of  the  motion  resumed. 

Admitting  that  the  right  of  property  in  the  person  re- 

(a)  Acting  a  dramatic  compo-    to  restrain  acting  as  an  invasion 
sition  on  the  stage,  is  not  a  pub-    of  copyright.     Morris  v,  Keify^ 
lication,  within  stat.  S  Ann.  c.  19^    1  Joe,  Sf  Walk.  481 
but  injunctionshaye  been  granted 

ceiving 
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ceiving  the  letter  is  qualified,  the  question  whether  that  ^  1818. 
right  of  property  includes  a  right  of  publication  must  de- 
pend on  the  circumstances  of  each  case.  Whenever  the 
writer  is  entitled  to  the  restoration  of  the  letter,  the  party 
firom  whom  he  is  entitled  to  recover  it  can  have  no  right 
of  publication.  The  exclusive  property  in  the  manu- 
script includes  evety  right  of  using  it,  and,  among  other 
uses,  for  the  purpose  of  publication.  But  where  the  cor^ 
respondent  is  entitled  to  retain  the  manuscript,  great 
di£Bcul^  occurs  in  restricting  his  right  of  publication.    . 

In  this  case  the  Defendant  was  unquestionably  entitled 
to  retain  the  letters ;  and  he  is  now  entitled  to  publish 
them  for  the  vindication  of  his  character.  The  cases  of 
Pope  V.  Curl,  and  Thompson  v.  Stanhope^  proceed,  on  the 
supposition,  that  the  person  in  possession  of  the  letters 
was  the  depositary  only,  and  not  the  proprietor;  but 
whenever  the  person  to  whom  they  are  sent  is  entitled  to 
retain  them,  being  proprietor  of  the  substance  on  which 
they  are  written,  he  is  proprietor  of  their  contents,  and 
may  therefore  publish  them.  The  injunction  in  — —  v. 
Eaton  (a)  was  granted  on  the  &ct  of  purchase  of  the 
letters  by  the  writer  from  the  Defendant. 

On  the  ground  of  breach  of  trust,  of  which  there  is  no 
evidence,  the  injunction  could  not  be  maintained ;  this 
Court  interferes  with  publications  only  as  the  subject  of 
property  —  Southey  v.  Sherwood.  (6)  The  injunction  in 
the  Earl  of  Granard  v.  Dunkin  {c)  was  founded  on  a 
right  of  property  in  the  receiver  of  the  letters. 

The  Lord  Chanceixor. 

The  question  is,  what  is  the  conduct  of  the  Plaintifl^ 

(a)  13  AprU^  1S13.   S  Vet.  4*        {h\  2  Mcr,  455. 
Sam.  25,  27,  (c)  I  JBaif.  4>  Beai.  807. 

F  f  S  which| 
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Wbicb,  by  the  Defendatt^i  affidaftit,  is  reprede«ted  as  his 
jtlstificatidh  ih  the  ptibHcition  df  the  letters  ?    If  the 
C6urt  tx>ssesses  jnrisdiction  by  reason  of  a  right  of  pro- 
perty, fttid  if  the  principle  of  the  decision  in  Lord  and 
Lady  Perteoal^.  PAipps  would  reqnire  me  to  declare, 
that,  notwithstaiiditig  that  right  of  property,  the  Hain-^ 
tiff's  conduct  had  beeti  such,  that  sh^  was  not  entitled  to 
the  interference  of  the  Courts  the  Defendant  is  at  liberty 
to  insist  on  either  or  both  of  those  points ;  provided  that 
he  is  tiot  concluded  by  the  act  which  Lord  Apdey  sd 
strongly  censured,  of  returning  the  originals  and  retain- 
ing iki^ie^.    That  act  is  |>art{ctilarly  stated  in  the  bill  as 
aa  abimdonmem  of  pr^eity<  If  the  Defendant  hiA  aiiy 
right  of  property^  it  Wad  in  the  originals.     He  ha^  lidt 
averred  that  the  letters  trill  protft  tKe  Mit^cht  lA  faiis 
Tlie  ]>erson      affidavit,  though  thist  is  to  b«  inferred;     The  Defehd^t 
t^lSf  d^    might  destroy  the  letters  (oX  ahd  so  destJwy  the  Plain- 
stroy  them .      tiff's  expectation  of  profit  itotfl  tliehi. 

Sir  Satmd  Bomilfy  and  Mr.  BoupeU  for  the  injunc^ 
Uon. 

it  has  b^6h  decidect,  fortunately  for  the  welfare  of  so- 
ciety, that  the  writer  of  letters,  though  written  without 
any  purpose  of  profit,  or  any  idea  of  literary  property, 
possesses  such  ^  right  of  property  in  them,  that  they  can- 
not be  published  without  his  consent,  unless  the  purposes 
of  justice,  civil  or  criminal,  require  the  publication,  {b) 

(a)  See  %  Wooddeton  Lectures,  sita,  in  medium  protuHt,  pal^m- 

415.  4{ue  redtavit?     Qirid  est  fiHud 

{b)  **  At  etiam  literas  quas  me  tollere  h   vila  vita;    societatem, 

sibi   misisse    diceret,    recitavit,  quam  tollere  amicorum  coUoquia 

homo  et  humanitatis  expers,  et  abscntium?    Qukm  multa  joca 

vitae   communis  ignarus.      Quis  solcnt  esse  in  epistolls,  quae  pro- 

eaim    nnquam,    qui    paululum  lata  si  sint,  incpta  esse  yideantur? 

modo  bonorum   consuetudinem  Quam  multa  seria,  oeque  tamen 

nosset,  literas  ad  se  «b  amico  uJio  mode  divulganda  ?"     €ic, 

miBsas,  ofl^sioiie  fdi(|afi  interpo  FhU.  ii, 

It 
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It  is  not  necBssary  that  they  should  be  written  for  profit  i        Idli* 
Dr.  Paley  having  prepared  sermons  designed  fiwr  gratai«f        "gsT^ 

tous  distribution  among  his  parishioners,  the  Court  held  v, 

that  his  executors  possessed  a  property  in  them,  and,  at  ♦*''^^^** 
th^r  instance,  ii^^rf^red  to  festTQip  the  publication  by  a 
bopks^^r*  7^^  <)Hestioi|  heF§  v^  wb^^^  the  Defend- 
ant has  estfiblished  th^t  hf  is  abput  to  pubUsb  the^e  letters 
for  purposes  ess^p^al  tq  justice  ?  W^thQ^t  that  proof 
ht|  cappot  ^vf^l  himself  of  t|)e  d^l^ipll  in  Lord  and  Lady 
Percival  v.  FhipPh  ^  decision  which  admits  mucl^  re- 
m^^-k,  1^9  si|cb  o^e  4$  0^^blished  by  hi|f  affidavit,  and 
fpr  (ha  pi|rpo$e  pf  est^blisbiog  one,  a  course  n^ore  ^£^ 
tu^  (ban  f^j  §^avit  wpv44  b^ve  bppp  the  pifpduction 
of  ik^.  ipt^4^  pi^l^Uq^Qij,  Tb?  publicatipii,  not  gf  «^ 
§imple  nfiiT^tive  pf  f^cl;^  but  pf  §  novel^  is  an  ex^aprdi- 
mu  e^]p^\m  for  t^  Y}|i(Jic§t>oft  pf  char^ter. 

The  Lqi^j}  CnAifQi;?*OR» 

The  ^eeision  of  the  Vioe  Chancellor  proceeded  an  th« 
prindfde,  that  in  Aat  case  the  pubUcatba  was  necessary 
for  the  purpofii^  of  jusdee ;  the  letter  of  the  Defiaidanl, 
written  in  ^ipt^lt  is  decisive^  diat  the  puUication  here  is 
not  necessary  for  those  purposes*  What  occasion  waa 
there  for  the  Defendant  to  inform  the  public,  that  ho 
iatencted  certaiB  papers  tar  disti ibiitien  among  his  pri^ 
vfite  fi!iends  ? 

Aigument  for  the  injunction  fesomed. 

The  present  decision  will  constitute  a  most  important 
precedent.  If,  on  these  affidavits,  the  injuqcdpn  is  dis- 
solved, no  man  can  be  restrained  ^om  publishing  th^ 
letters  which  be  has  received  from  another ;  all  that  will 
be  Qecessi^  to  authorize  the  publication,  is  a  <}uarrel, 
and  an  assertion,  that  the  disclosure  is  required  for  the 
vindication  of  bU  character.    When  the  Defendant  re- 

F  f  ♦  turned 
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1818.       turned  the  originalsy  dandestindy  retaining  oopie%  he 
abandoned  all  right  of  property  in  the  letters.  i 

.'  .    '  .         ...t 

The  Loud  Chancellor. 

This  case  came  originally  before  me  on  a  motion  made 
ex  parte  by  the  Plaintiff  Mrs.  Gee,  the  widow  of  the  fii- 
ther  of  the  Defendant,  who  is  represented  in  the  plead- 
ings as  his  illegitimate  son.  The  affidavit  of  the  De^ 
fendant  states  his  introduction  in  that  character;  that  be 
was  known  and  received  as  a  son,  and  treated  by  his  fi^ 
ther  and  his  wife  with  great  kindness ;  the  affidavit  seems 
to  intimate  some  dissatis&ction  with  the  representation 
niiade  in  the  bill,  of  the  circumstances  of  his  introduction ; 
tliat  is,  perhaps,  not  very  material,  not  a  matter  whicK 
much  blends  itself  with  the  consideration  that  I  must 
give  to  the  subject :  but  his  introduction  is  certainly  re- 
presented differendy  in  the  bill  and  in  his  affidavit.  It 
is  stated,  that  the  Plaintiff  entertained  a  great  kindness 
fi>r  him,  and  that  she  expressed  that  kindness  by  letters 
in  the  life  of  his  fistther.  I  collect  from  the  last  affidavit, 
that  Mr.  Gee  gave  to  the  Defendant  a  legacy  of  4000/.*; 
the  interest,  for  life,  of  60002.,  devoting  the  principal  of 
that  sum  for  the  benefit  of  his  children ;  and  that  he 
gave  to  the  Plaintiff  the  interest  of  17,000/.  for  her  life, 
with  a  power,  which,  under  the  circumstances,  appears 
to  me  not  unfit,  to  appoint  that  sum,  not  by  deed  merely, 
but  by  deed  or  will ;  and  I  am  bound  to  take  it  to  be  his 
pleasure,  that  she  should  have  the  power,  during  the 
whole  course  of  her  life,  of  judging  to  whom,  at  her 
death,  it  should  devolve ;  an  absolute  power,  of  the  ex* 
ercise  of  which  no  person  has  any  right  to  complain. 
The  testator  also  declares,  that  if  his  widow  does  not 
think  proper  to  make  a  different  disposition,  that  sum 
shall  go  to  the  Defendant ;  but  as,  between  the  Defend- 
ant md  the  Pl(untiffy  th^  rule  by  which  I  am  governed, 

is 


CASES  INt  CHANCERY.  4S1 

is  tbe^^l  ofiMSiifiidier*  I  imderstaiid  that  it  was  the  1818. 
intention,  that  he  should  vbave  the  liviiig  which  he  i|aw 
has,  which  was  in  the  gift  of  Mr.  Gee^s  brother,  but  not 
vacant  at  his  death :  the  Plaintiff  contends,  that  she  in 
sf^e  sense  obtained  it  for  him;  it  is  not  going  &r  to 
conjecture,  that  if  ^he  h^jd  oppoi^ed,  it  would  not  have 
b^n.  given  to  him.  The  Defendant  had  thus  received 
40^0/.  .&om  his  &the|^s  bounty,  and  the  interest  of 
SQQP/^  and  had  this  contingent  right  in  1 7,000i^.,  with 
the  prospect  of  the  rectory. 

Tl^e  Plaintiff  represents,  that  during  many  years  she 
had  ad^essed  to  the  Defendant  letters  of  a  private  and 
<K>P^denti|d  nature ;  that  she  afterwards  had  reason  to 
be  4issatisfied  with  his  conduct,  and  they  had  ceased  to 
be  op  terms  of  friendship ;  and  as  evidence  of  his  inten- 
tion to  publish  the  letters,  her  affidavit  states  the  adver- 
tisement. The  Defendant  represents,  that  he  neither 
did  nor  does  intend  to  publish  the  letters  for  profit;  and 
insistsp  that  it  is  too  hard  a  criticism  to  infer  from  the 
words,  ^^  to  publish,'^  after  thi^  explanation,  th^t  1^^  must 
be  understood  to  mean  pdl>Ucation  foi^  sa)e^  and  yet.  I 
cannot  but  think,  that  the  Defendant  wi^,  on  reflect;ioii, 
adipit,  that  if  it  was  his  int^tio|^  merely  ^to  g^ve  these 
letters  to  his  fiiends  and  relat^ins,  it  w^,  not, prudent  to 
i^punqe  his  intention  by  advertisemoiU  The  adver- 
tisement thus  held  out  to  the  public,  though  of  a  publi- 
Cfitipn  intfsnded  only  fi^r  private  circulation,  has  this  ef- 
fect,, that  those  who  see  the  publication  know  its  nature, 
but  ^ose  who  saw  (mly  the  advertisement,  might,  have 
|i^m  lod  tp  b^eve,  that  tl^ere  was  something  in  the  le^ 
^^  ippre  to  tjbe  ^^dya^tage  of  those  concenied,  than 
t^y  really  contained ;  and  I  cannot  think  thi^  a  prudent 

CpWSfB^ 

It  has  been  said,  that  the  bill  contains  no  allegation  of 
a  right  of  property :  but  there  is  an  ei^ress  charge,  that 

by 
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1818.  by  returning  the  originals,  the  Defendant  Pritckard 
abandoned  any  fight  of  property  which  he  might  have 
had  in  the  letters.  The  Defendant  Anderson  has  net 
filed  any  answer  or  affidavit ;  but  I  am  bound,  by  the 
affidavit  of  the  Defendant  Pritchard^  to  believe,  that  he 
did  not  intend  to  publish  the  letters  iat  sale. 

With  reference  to  charges  of  wounding  feelings,  lodk- 
ing  at  the  jurisdicti<»  of  the  Oourt  to  be^  if  not  entirdy, 
mainly,  relative  to  the  question,  whether  the  Plaintiff  has 
or  has  not,  property,  I  shall  trouble  myself  no  farther 
than  by  simply  stating  the  circumstances  of  the  ease  as 
they  appear  in  the  affidavits :  if  they  prove  a  breach  of 
trust,  a  violation  of  a  pledge  which  has  been  given  to 
the  FlaintU^  concerning  these  letters,  that  is  not  die 
ground  on  which  I  profess  to  proceed  |  but  it  is  neces- 
sary to  refer  to  this  fbr  the  purpose  of  pointing  out  tlie 
extreme  difibrence  between  this  case  and  the  case  ^  Lord 
and  Lady  Perceval  v.  Phipps. 

The  principle  The  argument  of  Mr.  WethereU  has  confirmed  doubts 
able  jumdic-  ^^'^^h  have  often  passed  in  my  mind  rdative  to  the  jurls- 
tion  to  re-  diction  of  this  Court  over  the  publication  of  letters ;  but 
lication  of  let-  ^  profbss  this  principle,  that  if  I  find  doctrines  settled  9dfr 
tew  doubted,    forty  yeaw  togetfier,  I  will  not  unsettle  them.  I  have  Ae 

opinion  of  Lord  Hardwicke  and  of  Lord  Apdej^  ^<e- 
nounced  in  cases  of  this  nature,  which  I  am  unaUe  to 
distinguish  firom  the  present  Those  opini<ms  have  been 
acquiesced  in  without  application  to  a  higher  court.  If 
I  am  to  be  called  to  lend  my  assistance  to  unsettle  then, 
on  any  doubts  whidi  I  may  entertain,  I  will  lend  it  only 
when  the  parties  bring  them  into  questicm  before  the 
House  of  Lords. 

The  statement  of  the  Defendant's  affidavit  I  take  to  be 
true,  aa  I  must  have  taken  his  answer.    I  cannot  trust 
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have  left  to  him  a  larger  fortune ;  what  were  the  etspecta-        I8I0. 
tions  that  he  might  form  in  consequence  of  what  passed         Qg^ 
between  him  and  his  father,  is  a  point  on  which  1  cani^ot  ^* 

enter.  The  provision  made  by  the  will  is  that  which 
this  Court  is  bound  to  say,  as  between  the  father  and 
the  son,  mu$t  be  considered  proper.  The  Defendant 
may  most  honestly  entertain  an  opinion  that  more  was 
intended ;  but  when  I  see  such  a  power  given  to  the  wi- 
dow, I  must  understand  Uiat  his  father  meant  that,  |o 
the  time  of  her  death,  her  will  should  be  fr^e. 

Supposing  the  affidavit  of  the  Defendant  to  liaVe 
stated,  with  a  great  deal  more  precision,  the  represent- 
ations which  seem  to  him  to  call  in  question  his  veracity, 
and  in  consequence  of  which  he  is  under  a  belief  that  ft 
becomes  him  to  set  himself  right  in  the  opinion  of  the 
world,  the  Plaintiff's  representations,  that  the  Defend- 
ant's mairkge  wai  ddsHfipn^tPiMl  by  hei^Mlf  i|ttd  hw  hus- 
band, and  00  as  ti»  all  the  rM )  it  irouM  have  b^t  |i 
more  wdc&aie  daty  to  hav«  eonsidiafed)  flvot,  WlwtfMr 
thj$  Cmift  has  jurisdi^tiM  on  thk  #ub)eiet ;  ieooti^y. 
Whether  dm  HMtivoa  whteh  fh#  Defi»idi»tit  statei  to  liafe 
l«d  to  thig  (lubiktfitiiM  were  to  cfmtM  by  tN  Plaintiff's 
0MMlQ«t^  thut  I  <)Oght  to  follow  tim  «Karapk  of  thre  Vine 
Ctiandetlor  in  Lord  and  Lady  Pif\;etfai  v«  Pkippi^  mtd  tb 
say,  tliat,  kt  it  h%  «^r  go  dear  that  the  Pkiatiff  iMtt 
€ithet*  a  sole  or  a  joint  ptapertf  in  the  lettsn^  die  Cotttt 
will  tiot  int«frlere  betwteen  the  parties ;  but  tiie  §t^ 
diivits  state  a  iraiisactioii  with  99gafd  to  the  letter*,  ifiliL 
no  paft  4i(  which  am  I  ae(}tiaiiited,  enept  what  oppeMs 
in  the  affidavits.  Repeating  thet  the  tevlmtor  bad  left 
17)000/.  to  the  discretion  of  the  Plaintiff,  that  she  had 
pven  to  the  Defendant  ^OOOL  since  the  testetcr^i  death, 
and  bad,  at  least  in  iier  own  judgaient,  been  inetruineDtd 
in  obtaimng  the  li^^ing  wUdi  be  nowbelds^  her  nffidevit, 
iMerting  her  husband's  intention  to  intmst  to  bet  a  can* 

^l4 
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1318.        troul  on  the  Defendant's  conduct,  (and  I  take  the  fiM:ts 
Q^  to  be,  that  she  had  given  to  him  various  sums,  and  that 

V'  he  continued  to  press  for  money,)  proceeds  to  state,  that 

the  Defendant  returned  her  letters,  having  first  taken 
copies,  and  now  threatens  to  publish  them.  Whether 
that  is  an  act  which,  if  it  can  be  done,  ought  to  be  done, 
the  Defendant  is  to  decide.  I  am  to  decide  whether  it 
can  be  done.  If  it  is  supposed,  that  by  reading  the  let- 
ters  any  impression  may  be  made  on  my  mind  different 
firom  that  which  I  am  about  to  state,  I  will  forbear  to 
state  it,  till  I  have  read  them ;  otherwise  I  am  now  ready 
to  proceed. 

The  counsel  for  the  Defendant  intimated,  that  they  had 
read  one  of  the  letters  and  thou^t  it  unimportant. 

The  Lord  Chancellor. 

I  am  of  opinion,  that  the  Plaintiff  has  a  su£Scient  pro- 
perty in  the  original  letters  to  authorise  an  injunction, 
unless  she  has  by  some  act  deprived  herself  of  it.  Laying 
out  of  the  case  much  of  what  Mr.  Wetherell  has  urged 
with  so  much  ingenuity,  I  say  only  that  though  a  letter  is  a 
subject  of  property,  capable  of  being  much  more  largely 
dealt  with,  in  communication,  than  books,  as,  by  reading 
to  others,  repeating  passages,  S^c.^  yet  the  Court  has 
never  been  alarmed  out  of  the  practice  of  granting  in- 
junctions relative  to  letters  to  the  extent  to  which  it 
grants  them  in  the  case  of  books,  because  persons  may 
assemble  others,  and  read  and  recite  to  them :  it  is  not 
deterred  from  giving  that  relief  because  it  cannot  give 
other  relief  more  effectual. 

In  stating  what  Lord  Hardmcke  says  on  the  subject, 
though  I  cannot  at  the  moment  refer  to  cases,  I  state 
(bat  which,  iu  cases,  has  been  handed  down  as  the  law  of 

the 


CASES  IN  CHANCERY.  425 

the  Court  In  Pope  v.  Curl^  Lord  Hardaoicke  went  out  1818- 
of  his  way  to  state  what  he  thought  the  doctrine  on  the 
subject  of  letters.  Though  the  letters  of  eminent  men, 
no  one  can  suppose  that  they  were  all  meant  for  publi- 
cation ;  there  are  many  passages  in  Swt/fs  letters  which 
he  would  be  unwilling  to  have  published.  Lord  Hard'- 
wicke  says,  ^^  Another  objection  has  been  made  by  the 
Defendant's  counsel,  that  where  a  man  writes  a  letter  it 
is  in  the  nature  of  a  gift  to  the  receiver;  but  I  am  of 
opinion  that  it  is  only  a  special  property  in  the  receiver : 
possibly  the  property  of  the  paper  may  belong  to  him, 
but  this  does  not  give  a  license  to  any  person  whatsoever 
to  publish  them  to  the  world.''  If  he  had  stopped  there, 
doubt  might  have  been  entertained  whether  the  receiver 
was  not  at  liberty  to  publish  them  to  the  world,  but  he 
proceeds,  ^^  for,  at  most,  the  receiver  has  only  a  joint 
property  with  the  writer."  {a) 

No  one  can  read  the  case  of  Thompson  v.  Stanhope 
without  seeing  that  this  was  understood  at  that  time  to  be 
the  doctrine  of  the  Court.  Publication  was  there  ad- 
vertised in  NovembeTj  and  the  application  to  the  Court 
not  made  till  March^  and  on  that  circumstance  Lord 
Apsley  proceeded  in  recommending  the  arrangement 
which  he  afterwards  mentions :  "  The  executors  cannot 
be  said  to  have  given  their  consent,  though  his  Lordship 
thought  they  would  have  done  better  if  they  had  applied 
earlier,  before  the  expense  of  printingwas  incurred."  (6) 
That  is  a  strong  part  of  the  case.  Those  were  letters  of 
two  classes,  written  by  a  father  to  his  son  i  one  class  re- 
lating to  the  characters  of  individuals.  The  communica-  Qualifications 

tion  being  made  by  letter  is  prima  facie  evidence,  that  "|J^**^"^  5® 
o  J  •*■  *^  '  coininiinica- 

that  is  all  the  communication  which,  on  the  subject  of  tions  made  by 
those  characters,  the  writer  intends  to  make.  So  of  what 

(a)  2  Atk,  342.  {b)  Amb.  759,  740 

relates 
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relates  to  eduoatioB :  though  they  concern  public  cha^ 
nicters,  and  a  public  subject -^  education,  no  one  can 
V.  mwitain,  that  those  discussions  found  iti  private  letters 

gave  to  the  person  who  received  the  letters  a  right  to 
cany  into  public  the  opinions  of  the  writer  on  those  pub- 
lic characters,  and  the  ijystem  of  education.  Lord  Jpdq/ 
therefore  granted  the  iqjunction«  observing,  that  the  De- 
fendant ^^  did  very  ill  in  keeping  cities  of  the  characters, 
when  Lord  Chesterfield  meant  that  they  should  be 
destroyed  and  forgottep."  Lord  Apsley  also  cites  the 
case  of  Mr.  Forrester  (a),  which  certainly  does  not  apply 
to  letters.     I  believe  the  parties  came  to  a  compromise. 

The  doctrine  is  thus  laid  down,  following  the  principle 
of  Lord  Hardmoke :  I  do  not  say  that  I  am  to  interfere 
because  the  letters  are  written  in  confidence^  or  because 
the  publication  of  them  may  wound  the  feelings  of  the 
Plaintiff;  but  if  mischievous  effects  of  that  kind  can  be 
apprehended  in  cases  in  which  this  Court  has  been  ac- 
customed, on  die  ground  of  property,  to  forbid  publica- 
tion, it  would  not  become  me  to  abandon  tlie  jurisdiction 
which  my  predecessors  have  exercised,  and  refuse  to 
forbid  it. 

Such  is  my  opinion ;  and  it  is  not  shaken  by  the  case 
of  Lord  and  Lady  Perceval  v.  Phipps.  I  will  not  say 
that  there  may  not  be  a  case  of  exception,  but  if  there  is, 
the  excerption  must  be  established  on  examination  of  the 
letters ;  and  I  think  that  it  will  be  extremely  difficult  to 
say  where  that  distinction  is  to  be  found  between  pri- 

(a)  '"  In  tlie  case  of  Mr.  For-  C.  Sd.  Toml.  129.,  is  enumerated 

rester  v.  Waller,  13  Jime  1741,  among  other   "  injuDCtions  for 

an  injunction  for  printing   the  printing  unpublished  MSS.  with- 

PlaintifT's  notes,  gotten  surrepti^  out    licence    from    the  author, 

tiously  without  his  consent,  was  13  June  1741.  Forrester  v.  Wal- 

granted."      4  Burr,  2351.    In  /er,  for  Forrester's  Reports.'*   Id. 

Donaldson  v.  Beckett^  2  iBro,  P.  158. 

vate 
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vate  letters  of  one  nature,  and  private  letters  of  another        181S. 
nature.     For  the  purposes  of  public  justice  publicly  ad- 
ministered, according  to  the  established  institiitioils  of  the 
country,  the  letters  must  always  be  produced ;  I  do  not 
E&y  thtit  of  jilstice  ludministered  by  private  hands ;  nor  do 
I  say  that  there  may  not  be  a  case,  such  as  the  Vice 
Chancellor  thought  the  case  before  him,  where  the  acts  Tbe  acti  of 
of  the  parties  supply  reasons  for  not  interfering :  but  that  t^^y 
differs  most  materially  fixnn  this  case.   In  April  last,  the  roMoiMfiMriipt 
Defendant  having  so  much  of  property  in  these  letten  'j^SSSL^ 
as  belongs  to  the  receiver,  and  of  interest  in  them  As  Iet«<»» 
possessor,  thinks  proper  to  return  them  to  the  person 
who  has  in  them,  as  Lord  Hardwicke  says^  a  joint  pro- 
perty, keeping  copies  of  them  without  aj^riaing  her,  and 
assigning  such  a  reason  as  he  assigns  for  the  return. 
Now  I  say,  that,  if  in  the  case  before  the  Vice  Chancel- 
lor, Lady  Perceval  had  given  to  Phipps  a  right  to  pub- 
lish her  letters,  this  case  is  the  converse  of  that ;  and  that 
the  Defendant,  if  he  previously  had  it,  has  renounced  the 
right  of  publication. 

On  these  grounds  the  injunction  must  be    conti- 
nued, {a) 

Motion  refused. 
(«)  Hie  following  case  is  extractied  from  Mr.  Merivale^t  MSS. 
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Dec.  4.  8. 

The  Defend- 
ant having  in 
two  numbers 
of  aperiodic 
cal  work  of 
theatrical 
critidsniy  in- 
serted de- 
tached ev 
tracts,  to  the 
extent  of  six 
or  seven  pages, 
from  a  farce 
the  property 
of  the  Plain- 
tiffiy  contain- 
ing 40  pages, 
interspersed 
with  criti- 
cisms, a  bill 
for  a  perpe- 
tual injunc- 
tion, and  an 
account  of  the 
profits  of  the 
numbers, 
which  amotmt- 
ed  not  to  3/., 
was  dismissed 
M'ith  costs. 


CHARLES  WHITTINGHAM,   JOHN  ARLESS,   and 
JOHN  POOLE,  -  -  Plaintiffs. 

THOMAS  JONATHAN  WOOLER  aiid  JOHN  WELLS, 

Defendants. 


The  bill  stated,  that  Poole 
composed,  and  was  the  au- 
thor, and  sole  proprietor,  of 
a  farce  called,  "  Who's  Who ; 
or,  The  Double  Imposture," 
the  copy-right  of  which,  on 
the, 26th  of  November  1815, 
he  sold  to  Whiitiiigham  and 
Ariess  for  fourteen  years,  (no 
formal  assignment  being  exe- 
cuted, but  the  purchase- 
mon^y  being  paid,)  and 
which,  on  the  SOth  of  Novem- 
ber, was  published  and  sold 
by  them,  having  been  enter- 
ed at  Stationers'  Hall.  That 
the  Defendants,  printers  and 
publishers  in  partnership, 
published  a  periodical  work 
called  The  Stage;  in  numbers 
Xin.  and  XIV.  of  which  they 
inserted  considerable  portions 
of  the  farce,  and  threatened 
to  publish  the  rest  without 
license ;  and  that  they  sold 
many  numbers,  and  had  others 
in  their  possession  ready  for 
publication.  The  bill  prayed 
an  injunction  against  print- 
ing, selling,  or  publishing  any 
other  numbers,  &c.,  or  any 
work  containing  the  whole,  or 
any  part  of  the  farce ;  an  ac- 
count of  the  several  numbers 
pf  XIII.  and  XIV.  which  have 


been  sold,  and  the  expenses 
attending  the  same,  and  the 
several  sums  received  by  the 
Defendants  in  respect  of  such 
sales,  and  payment  of  what 
was  due  on  the  balance,  wav- 
ing penalties.  On  the  13th 
of  December  1815,  the  follow- 
ing injunction  was  granted  by 
the  Vice  Chancellor,  on  mo- 
tion supported  by  affidavit: 
<<  This  Court  doth  order,  that 
an  injunction  be  awarded 
against  the  said  Defendants 
T.  J.  Wooier  and  J.  fVeOs, 
to  restrain  them,  and  their 
respective  servants,  agents, 
and  workmen,  from  printing, 
publishing,  selling,  or  causing 
to  be  printed,  published,  or 
sold,  any  numbers  or  num- 
ber, copies  or  copy,  of  num- 
bers XIIL  and  XIV.  of  vo- 
lume III.  of  the  said  work  or 
publication,  called  The  Stage; 
and  also  from  selling,  or 
causing  to  be  sold,  and  from 
printing  and  publishing,  or 
causing  to  be  printed,  pub- 
lished, or  sold,  any  other 
numbers  or  number  of  the 
said  work,  or  any  work  or 
publication  containing  copies, 
or  the  substance,  of  the  whole, 
or  any  part   or  parts  of  the 

said 
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said  farce,  called  <<  Who's 
Who,  or  The  Double  Im- 
posture," without  the  consent 
of  the  said  Plaintifib  C.  W. 
and  J.  A.y  until  the  said  De» 
fendants  T.  J.  W.  and  J.  JV. 
shall  fully  answer  the  Plain- 
tiflBs*  bill,  or  this  Court  make 
other  order  to  the  contrary. 
Reg.  Lib.  B.  1815,  fol.  104. 

The  answer  of  Waoler  de- 
nied partnership  with  Wells; 
admitted  publication,  without 
licence,  of  divers  parts  of  the 
farce,  with  some  differences 
not  merely  colourable,  but 
required  for  the  purposes  of 
criticism;  admitted  sale  of 
160  copies,  and  40  remaining 
unsold,  when,  being  served 
with  the  injunction,  he  de- 
sisted from  selling;  the  re- 
ceipts of  the  sale  amounting 
to  2/.  16«.  8^.9  and  the  ex- 
penses being  equal  to  the 
profits;  stated,  that  The  Stage 
was  a  periodical  publication, 
appearing  in  numbers  twice 
a-week,  at  threepence  a  num- 
ber; a  critical  work,  par- 
taking of  the  nature  of  a  re- 
view and  magazine,  the  ob- 
ject being  to  communicate 
theatrical  information,  an- 
nounce plays  for  r^resent- 
ation,  criticise  performances, 
review  the  pieces,  and  in- 
troduce   leading  scenes    to 


notice;  and  thatyfofr  the  isi?^ 
purpose  of  illustrating  his 
remarks,  it  had  been  the  cus- 
tom of  the  Defendant  to  in- 
troduce the  whole,  or  parts, 
of  the  pieces  commented; 
that,  in  Number  X.  an  out- 
line, or  plot  of  the  piece,  was 
given ;  in  Numbers  XI.  and 
XII.  no  notice  taken  of  it ; 
but  in  Number  XIII.,  the  De- 
fendant being  desirous  of  il- 
lustrating his  remarks,  intro- 
duced a  small  part  of  the 
third  scene  of  act  I.,  with  a, 
few  slight  unintentional  al- 
terations, and  other  small 
parts,  with  considerable  inter- 
vals. The  answer  submitted, 
that  the  extracts  were  not 
designed,  nor  calculated,  to 
injure  the  sale  of  the  original 
work,  which  consisted  of  forty 
pages  ;^the  extracts  occupying 
six  or  seven ;  being  disjointed| 
not  continuous. 

The  bill  having  been  dis- 
missed against  JVdUy  on  the 
motion  of  the  Plaintifi,  on 
this  day  the  cause  was  beard       d^,  4. 
at  the  Rolls. 

Mr.  HaH^  Mr.  Bell^  ukd 
Mr.  Homef  for  the  PlaintifEis 
insisted  that  they  were  en- 
titled to  a  perpetual  injunc- 
tion and  aa  account,  citing 
Machlin  v.  Rkhardwn.  (a) 


Vol.  n. 


(a)  AnA.  694. 


Tlie 
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JDccS, 


TPhe  pefendant,  who  ar- 
gued bk  own  case,  cited 
Dodsley  ▼•  Kinnerdey.  (a) 

The  Master  ofthe  Rolls. 

I  will  myself  compare  the 
two  works,  in  order  to  avoid 
the  expense  of  a  reference  to 
the  Master. 


The  Ma3tsr  of  the  Rolls. 

The  first  thing  to  be  no- 
ticed in  this  case  is  the  cir- 
cumstance that  a  cause  of 
such  a  nature  should  have 
been  brought  at  all  to  a  hear- 
ing, as  to  which  no  instance 
of  the  sort  can  be  now  recol- 
lected to  have  ever  before 
occurred,  (i)  In  the  case 
of  MfZfer  V.  Taylor  (c),  where 
every  question  relating  to 
matters  of  copy-right  was 
fully  canvassed  and  investi- 
gated,  Mr.  Justice  Willes  is 
stated  to  have  remarked,  that 
for  sixty  years  before  that 
time  there  had  not  been  more 
than  two  or  three  causes  of  this 
description  brought  to  a  hear- 
ing ;  and  the  reason  of  this 
he  states  to  be,  that  if  the  in- 
junction is  acquiesced  in,  it 
is  seldom  worth  the  Plaintiff's 
while  to  go  on  for  the  ac- 


count, {d)  In  the  present 
case,  the  Defendant  has  never 
tried  to  get  rid  of  the  in- 
junction which  had  been  al- 
ready obtained;  and  yet  it  is 
thought  of  importance  enough 
to  bring  the  whole  cause  to  a 
hearing.  Of  what  moment  it 
can  be  I  am  wholly  at  a  loss 
to  conceive.  To*  perpetuate 
the  injunction  which  has 
been  obtained  against  the 
sale  of  these  two  threepenny 
numbers,  is  the  first  great 
purpose  fbr  which  it  is  thought 
so  indispensably  necessary  to 
call  for  this  solemn  interfer- 
ence of  the  Court.  The 
other  purpose,  one  of  kindred 
importance,  is  to  have  an  ac- 
count of  the  profits  arising 
from  the  sale,  amoundng,  as 
sworn  by  the  answer,  to  the 
sum  of  2/.  16«.  M.  Now, 
suppose  the  Plaintiflb  were 
entitled  to  the  whole,  and  not 
merely  to  a  proportional  part, 
of  these  profits,  the  amount 
is  much  below  the  sum  for 
which  this  Court  entertains 
jurisdiction. 

With  regard  to  the  injunc- 
tion that  has  been  granted,  I 
should  think  it  of  course  to 
have  granted  it  upon  the  ori- 


(a)  Amb  40?. 

{h)  Manleyv.  Owen,  8th  April 
1755,  4  Burr.  2J29.»was  brought 
to  a  hearing,  and  a  perpetual  in- 
junction decreed.  13  Vet,  502* 
Ihc  case  of  Gay's  works,  in 
1737,  ii  mentioned  as  one  m 


which  the  injunction  was  made 
perpetual.  I  £1,  305.  And  in 
Dodslri/y.Kinnersley,  Amb.  403* 
the  cause  was  heard,  and  the 
bill  dismissed. 

(c)  4  Burr.  2503.  «417. 

id)  Ibid,  2324. 

ginal 
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ginal  application ;  for  it  was 
sworn  that  the  Plaintiff's 
work  had  been  inserted  i^ 
that  publication.  But  the 
Defendant  h^  since  given  an 
explanation  which  alters  the 
case.  He  says,  that  the  pub- 
lication is  in  the  nature  of  a 
magazine  or  review,  consist- 
ing of  criticiiins,  and  extracts 
to  serve  as  a  foundation  for 
the  criticisms ;  and>  on  a  mo- 
tion to  dissolve  the  injunc- 
tion, the  question  would  have 
been,  Whether  the  Defend- 
ant had  transgressed  certain 
allowed  limits  which  are  not 
easily  defined?  Ishould  think, 
in  such  a  case,  that  be  bad 
pot  transgressed  those  limits. 
It  may,  perhaps,  be  fair 
enough  to  say,  that  if  the  De- 
fendant had  inserted  in  one 
number  a  criticism,  and  in  a 
following  number  mere  spe- 
cimens, that  would  be  the 
case  of  an  unprotected  pla- 
giarism ;  but  here  the  De- 
fendant has  given  no  entire 
aet  or  scene,  but  only  broken 
and  detached  fragments  of 
the  piece  in  question. 

The  case  of  MacHin  v. 
Richardion  {a)  will  be  found 
directly  adverse  to  this,  when 
the  principle  is  sufficiently 
adverted  to ;  and  the  judges 


who  granted  the  injunction 
in  that  case  would,  in  com- 
pliance with  the  pame  way  of 
reasoning,  have  refused  it  in 
this.  It  was  there  ftrgued* 
that  it  was  not  a  case  of 
abridgment  or  extract  only, 
but  professedly  the  work  it- 
self, one  whole  act  of  which 
was  published,  and  the  other 
intended  to  be  so ;  and  Lord 
Commissioner  Smtfthcy  upon 
that  ground,  distinguished  it 
from  the  case  of  Doddey  v. 
Kinnertley  (b)^  which  was  a 
case  of  extracts  merely.  Here 
the  extracts  in  question  a- 
mount  to  no  more  than  six 
pages  out  of  forty. 

In  Wtlkins  v.  Atkin  (c)  no- 
thing was  decided,  but  the 
case  was  sent  to  law,  and  the 
injunction  was  to  be  main* 
tained  in  the  meantime,  with 
liberty  to  seUt  the  Defendant 
undertaking  to  account  ac- 
cording to  the  event  of  the 
action.  But  to  support  a  de- 
cree for  a  perpetual  injonc* 
tion,  the  Court  requiree  that 
there  shall  be  nothing  like 
doubt  in  the  case. 

Upon  the  whole,  I  am  of 
opinion  that  the  bill  must  be 
dismissed  with  costs. 
Reg.  Lib.  B.  1817.  fol.  141, 


181T. 


WaiTTING* 


WooiiPS. 


(a)  Amb,  694. 

(b)  4nib.iQ5, 


(c)  17  Ves.42i. 
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Feb.  88. 

March  i.\o.  MARSHALL  v.  HOLLO  WAY. 

Majf  86.  30. 
July  1  4 

i8«o.  '      TIY  his  will,  dated  the  2d  of  September  181 S,  Thomas 

April  20.  HoUaway^  after  some  pecuniary  legacies,  devised 

bemiestofreal  ^^^  bequeathed  all  his  real  and  personal  estate  to  S. 

and  personal     Marshal^  V.  JLawesy  and  F.  CrofL  their  heirs,  executors, 

estate  on  trust.        , 

to  invest  the     ^^nd  administrators,  upon  trust,  to  convert  his  personal 

mits  and  pp^  estate  into  money ;  and  after  payment  of  his  debts  and  le- 
proceeds,  gacies,  **  to  lay  out  and  invest,  in  their  names,  tlie  clear 
•on  i^S-^"  surplus  monies  arising  from  my  personal  estate  in  the 
dally  inter-  purchase  of  stock  in  some  of  the  government  or  parlia- 
real  and  per-    mentary  funds, or  upon  real  securities  in  England;  and,  in 

sonal  estat^  li^^  manner,  to  lay  out  and  invest  the  dividends,  interest, 
by  virtue  of  ,  '  ji.i_         i         ,  ..,, 

tnisu  after-      cmd  annual  proceeds  ot  such  stocks  and  securities,  and  the 

dSed  ^5h  nld  ^^^  ^^  ^^  personal  estate,  and  also  the  clear  yearly  rents 
be  under  81,     and  profits  of  my  real  estates,  from  time  to  time,  as,  and 

I»8e  <^  accu-  ^^^^  ^^^  ^  often,  and  during  all  such  times,  as  any 
mulation;  and,  person  or  persons  beneficially  interested  in,  or  entitled 

to,  in  trust  for  *^»  *"*y  ^^  *^^  personal  estates,  under  the  trusts  here- 

Ae  eld^t  son  inafter  declared  thereof  shall  be  under  the  aire  of  twen- 

then  living  of  j.  . 

the  testator's    ty-one  years,  adding  all  such  investments  to  my  personal 

for"Sf  ^'  ^''  estate,  in  order  to  accumulate  the  same ;  and  upon  fur- 
mainder  to  his  ther  trust,  as,  and  when  each  and  eveiy  of  my  grand- 

sons'ki  t^       children,  who  shall  not  become  entitled  to  my  real  and 

with  like  re- 
mainder to   the  other  living  sons  of  C;   with  remainder  to  the  eldest  living 
daughter  of  C,  for  life ;  remainder  to  her  first  and  other  sons  in  tail,  with  like  re- 
mainder to  the  other  living  daughters  of  C. ;  remainder  to  every  other  son  of  C,  in 
tail ;  remainder  to  the  daughters  of  the  testator's  eldest  grandson ;  with  remainder  to 
the  daughters  of  his  other  living  grandsons ;  remainder  to  the  daughters  of  his  eldest 
granddaughter,  as  tenants  in  common  in  tail,  with  like  remainder  to  the  daughters  of 
nis  other  living  granddaughters ;  remainder  to  the  daughter^  of  C,  as  tenants  in 
common  in  tau,  with  cross-remainders  in  tail :   and  an  ultimate  limitation  to  the 
testator's  heir  and  next  of  kin;  with  a  proviso,  that  such  persons  as  should  be  enti- 
tled to  an  estate  in  tail  in  the  real  estate  should  not  be  absolutely  entitled  to  the 
personal  estate  before  21,  which  should,  in  the  mean  time,  be  subject  to  the  trusts 
before  declared:  the  eldest  grandson,  an  infant,  takes  a  vested  estate  for  life;  the 
trust  of  accumulation  is  void,  and  the  infant  entitled  to  maintenance. 
Prospective  and  retrospective  allowance  to  trustee  for  trouble. 

personal 


H0UX)WAT« 


CASES  IN  CHANCERY.  4d» 

personal  estates,  or  some  part  or  share  thereof^  under  the        1818. 
trusts  hereinafter  declared,  shall  attain  the  age  of  twenty-     2. 
one  years,  to  raise  and  pay  out  of  my  personal  estate,  to  v. 

each  and  every  such  grandchild  not  so  entitled,  the  sum 
of  1000/.;  and,  subject  to  the  trusts  hereinbefore  declared, 
as,  to,  for,  and  concerning  all  my  freehold,  copyhold,  and 
leasehold,  and  real  and  personal  estates ;''  and  the  stocks 
and  securities  to  be  purchased  as  aforesaid,  upon  trust, 
for  the  eldest  son,  then  living,  of  his  daughter  Catherine^ 
then  of  the  age  of  five  years,  during  his  life ;  and  from 
and  after  his  decease,  upon  trust,  for  the  first  and  every 
other  son  of  his  body,  lawfiilly  to  be  begotten,  and  the 
heirs  of  their  bodies,  with  like  remainder  to  his  second 
and  third  (who  was  the  youngest  then  living)  grandsons ; 
and  in  failure  of  such  issue,  upon  trust,  for  his  grand- 
daughter, the  eldest  daughter  of  his  daughter  Catherinej 
during  her  life ;  and  from  and  after  her  decease,  in  trust, 
for  her  first  and  every  other  son,  and  the  heirs  of  their 
bodies,  with  like  remainder  to  his  second  and  third  (or 
youngest  living)  granddaughter;  and  on  fiulure  of  such 
issue,  in  trust,  for  all  and  every  other  the  son  and  sons 
of  his  daughter  Catherine^  lawfiilly  begotten,  successively^ 
according  to  seniority,  and  the  heirs  of  their  respective 
bodies ;  and  on  failure  of  such  issue,  upon  trust,  for  all 
and  every  the  daughter  and  daughters  of  his  eldest  grand- 
son, as  tenants  in  common,  and  the  heirs  of  their  respec- 
tive bodies,  with  benefit  of  survivorship,  with  like  re- 
mainders to  the  daughters  of  his  second  and  youngest 
grandsons ;  and  on  failure  of  such  issue,  upon  trust,  for 
all  and  every  the  daughter  and  daughters  of  his  eldest 
granddaughter,  as  tenants  in  common,  and  the  heirs  of 
their  respective  bodies,  with  benefit  of  survivorship,  with 
like  remainders  to  the  daughters  of  his  second  and  young- 
est granddaughters ;  and  ^^  in  &ilure  of  such  issue,  upon 
trust,  for  all  and  every  other  the  daughter  and  daughters 
of  my  said  daughter  Catherine^  lawfiilly  begotten,  or  to 

Gg  3  be 
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1818«  he  begotten^  and  hereafter  to  be  bom,  if  more  than  one^ 
as  tenants  in  common^  and  the  heirs  of  their  respective 
bodies ;  and  &iling  issue  of  any  such  after-bom  daughter 
HoLLowATi  Q|.  daughterSi  then,  as  to  her  or  their  share  or  shares, 
upon  trust)  for  the  other  daughter  and  daughters  of  my 
said  daughter  dUherine^  hereafter  to  be  born,  if  more 
than  one)  as  tenants  in  oommoni  and  the  heirs  of  their 
respective  bodies  i  and  in  failure  of  such  issue,  upon 
trust)  for  my  right  heirs  and  next  of  kin,  according  to 
the  nuture  and  tenure  of  the  said  trust  estates,  respec- 
tively :  Provided  alwaysi  and  I  declare  it  to  be  my  will 
and  meaning)  that  such  person  or  persons  as  shall,  under 
this  my  will,  be  entitled  to  an  estate  tail  in  possession  in 
my  said  real  estate,  shall  not  be  absolutely  entitled  to  my 
leasehold  and  personal  estates  until  he,  she)  or  they, 
respectively,  shidl  attain  the  age  of  twenty*one  years; 
and  that  my  said  leasehold  and  personal  estates  shall 
absolutely  belong  only  to  such  person  or  persons  as  shall 
first  attain  the  age  of  twenty-one  years,  and  become  en-» 
titled  to  an  estate  tail  in  possession  in  my  real  estate) 
under  the  tmsts  aforesaid ;  and,  in  the  mean  time,  the 
said  leasehold  and  personal  estates  shall  remain  subject 
to  tlie  trusts  hereinbefore  declared  thereof  notwithstand- 
ing  any  thing  hereinbeibre  contained  to  the  contrary*" 

The  will  then  directed)  that  the  testator's  grandchil- 
dren, and  every  person  who  should  become  entitled  to 
the  possession,  or  the  receipt  of  the  rents  and  profits,  of 
his  real  and  personal  estates,  should,  within  a  year  after 
attaining  the  age  of  twenty-one  years  and  so  becoming  en- 
titled, assume  the  surname  and  armsof  Holloijcai/ ;  and  em- 
powered the  trustees  to  renew  the  leases  of  the  leaseliold 
estates,  and  the  several  tenants  for  life,  when  they  at^ 
tained  the  age  of  twenty-one  yeai's,  and  became  actually 
entitled  to  the  possession  of  the  estates  or  receipt  of  the 
rents,  to  grant  leases.  By  three  codicils  the  testator  de- 
vised 
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vised  property  purchased  siDce  the  date  of  the  will  upon        1818. 
ihe  same  trustSi  and  bequeathed  some  legacies.  «»'''■ 

The  biU  filed  by  S.  Marshall  and  V.  Laws  stated  P<>^^^Aif. 
the  death  of  the  testator  on  the  22d  oi  January  1816, 
leaving  Ann  HoUcmay^  his  widow,  Catherine  MarteUi^ 
(wife  of  Horatio  Marteliii)  his  only  child  and  beiresi-at- 
law,  and  nei^t  of  km,  atid  Charloit€  Ami  MafkUi^  Awm 
Isabella  Martelli^  Catherine  Ansley  Martellij  Horatio 
Francis  Kingf/btd  Mattelli,  Chwrlei  Hemry  An$ky  Mar- 
telli,  Thomas  Chessher  Martelli^  of  the  respective  a^gtt  of 
seventeen,  fifteen,  fourteen,  nine,  five,  and  three  years, 
and  Mary  Anne  MarteUi^  (born  after  tJie  dale  of  the  Will,) 
hi^  grandchildren ;  and  the  birth  of  Elizabeth  MarteUi^ 
another  daughter  o( Horatio  snd  Catherine  MarteUi^  since 
the  testator's  death. 

The  bill,  farther  stating  that  the  Defendant  Faithfid 
Croft  declined  to  prove  the  will,  or  act  as  trustee,  and, 
being  the  person  best  acquainted  with  the  testatOr^s  allklrd, 
had  been  employed  by  the  Plaintifis  as  their  agetit,  ptayed 
that  the  Defendants  might  respectively  set  forth  the  rights 
and  interests  which  they  claimed  in  the  real  and  personal 
estate  of  the  testator,  and  that  the  will  and  codicils  of  the 
testator  might  be  established,  and  the  trusts  thereof  per- 
formed and  carried  into  execution,  and  that  the  rights  6f 
the  several  parties  in  his  real  and  personal  estate  might 
be  ascertained,  and  that  the  Plaintiifit  might  be  indemni- 
fied in  carrying  into  execution  the  trusts  of  the  will  and 
codicils,  respectively,  the  Plaintifi*s  offering  to  account 
for  the  personal  estate  and  rents  possesi^ed  by  them,  and 
to  act  in  the  execution  of  the  trusts  of  the  will,  on  being 
indemnified ;  and  in  case  the  Court  should  be  of  opinion 
that  the  Defendant  Faithfid  Croft  ought  to  be  discharged 
from  being  a  trustee,  then  that  proper  directions  might 
be  given  for  that  purpose,  and  for  his  conveying  or  re- 
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lea&mg  the  testator's  real  estates,  and  for  ascertaining  tiie 
ccmipeusation  to  bemade  to  him  for  his  time  and  trouble 
in  the  conduct  of  the  testator's  affiiirs. 


Miarck  7. 10. 


A  petition  was  presented  for  an  allowance  for  mainte* 
tiance  of  the  in&nt  children  of  Mrs.  MarteJU. 


Maintenance^ 
to  infimt  devi- 
sees when  al- 
lowed, though 
not  authorised 

5the  wofds 
thewilL 


Mr.  Hart^  Mr.  B^gptlj  and  Mr.  BaiMnf^  in  support 
of  the  petition. 

TTie  Lord  Chakgexxob. 

The  Court  has  never  gone  fiuther  than  this»  that 
though  the  words  of  the  will  do  not  authorise  the  appli- 
cation of  interest  to  the  maintenance  of  the  in&nts,  yet 
if  it  can  collect  before  it  all  the  individuals  who  may  be 
entitied  to  the  fund,  so  as  to  make  to  each  a  compens- 
ation for  taking  from  him  part,  it  will  grant  an  allowance 
for  maintenance ;  but  if  the  will  contains  successive  li- 
mitations under  which  persons  not  in  being  may  become 
entided,  it  is  not  su£Scient  that  all  the  parties  then  living, 
presumptively  entitied,  are  before  the  Court,  for  none  of 
the  living  may  be  the  parties  eventually  entitied  to  the 
enjoyment  of  the  property.  In  such  a  case,  the  order 
would  be,  in  efiect,  to  give  for  the  maintenance  of  cme 
person  the  property  of  another,  {a) 


Mtttf  36. 50.       A  question  arising  at  the  hearing,  what  party  should 


{a)  GreenweU  v.    Greenweit, 
S  Vet.  194.    Col&ty.  Blackiume, 

9  Vet.  470.    Fairmah  v.  Green, 

10  Vet.  45.      Lomax  y.  Lomax, 

11  Vet,  48.  Ex  parte  Kebble, 
1 1  Vet.  48.  n.  604.  ErringUm  y. 
Chapman,  12    Vet.   30.      Ayu* 


ttforth  V.  Pratcheti,  15  Vet.  5S1. 
En  at  V.  Barlow,  14  Vet.  202. 
Haley  v.  Bannitter,  4  Madd.  275. 
Some  early  authorities  ^(see 
11  Vet.  606.)  are  collected  in 
Mole  v.  Mole,  l  Dick.  510. 
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heg^9  the  Lord  Chancellor  intimated  that  it  was  incum- 
bent on  those  who  claimed  under  the  urill  to  proceed 
to  establish  their  right. 

Sir  Arthur  Piggottf  Mr.  Preston^  and  Mr.  Maddock^  for 
the  eldest  grandson  of  the  testator. 

1.  The  estate  of  the  eldest  son  is  vested* 

2.  The  proviso  for  accumulation  is  void. 

3.  The  eldest  grandson,  as  taiant  <^  the  first  vested 
estate,  is  entitled  to  the  interest  and  rents. 

If  accumulation  is  directed  during  a  period  tending  to 
a  perpetuity,  that  direction,  not  the  gift  to  which  it  is 
annexed,  is  void.  No  difficulty  can  arise  as  to  the  realty : 
an  estate  for  life  is  clearly  vested  in  the  grandson,  sub- 
ject to  the  clause  of  accumulation. 

With  regard  to  the  personalty,  the  will  contains  two 
inconsistent  clauses ;  one  giving  the  property,  the  other 
directing  accumulation.  The  Court  will  tgect  the  direc- 
tion as  &r  as  it  is  repugnant  to  the  gift.  It  is  not  ne- 
cessary, on  behalf  of  the  first  taker,  to  argue  the  efiect 
of  the  proviso  with  regard  to  other  persons.  The  will 
contains  nothing  to  extend  the  accumulation,  as  to  him, 
beyond  twenty-one ;  at  that  age  it  ceases,  during  the  re- 
mainder of  his  life. 
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The  latter  clause,  on  which  the  heir  and  next  of  kin 
rely,  does  not  contain  words  to  take  from  the  tenant  for 
life  the  estate  already  bequeathed  to  him.  The  case  of 
Lard  Southampton  v.  The  Marquess  of  Hertford  (a)  closely 
resembles  the  present ;  the  direction  of  accumulation 
there  being  void  at  common  law,  not  under  the  statute  (&}, 


(a)  2  Vet.  &  Bca.  S4i,  (h)  50  ^  40  G^  9.  C  98. 
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the  Court  could  not  divide  it  inio  portioncf,  but  held  it  m 
one  entire  gifi,  void  in  toto. 

Under  the  statute,  so  far  as  the  trust  of  accumulatioii 
10  void,  tb%  Cotirt  will  rqect  itf  Dot  impeaohing  U)e  re* 
mainder.  Griffiths  v.  Vere  (a),  Ijongdon  v*  Simion*  (i) 
In  Tregonwell  v.  Sydenham  (c),  the  accumulation  was 
established  for  the  benefit  of  tlie  heir^  as  a  rdiulting;  trust 
In  this  case,  if  the  direction  of  acoumulation  ia  good,  it 
mttft  h%  for  the  benefit  of  the  tenant  for  life ;  but  we  con- 
tend that  the  direction  is  void.  The  gift  i§  distinct  frcn 
the  proviso,  which  is  superadded ;  being  separate  and  in- 
dependent, it  is  governed  by  the  rule  in  MmTf  PorUng" 
ton's  case  {d)^  that  a  subsequent  condition  at  limitAtton, 
when  repugnant)  is  void. 

At  what  time,  according  to  the  language  of  the  testa- 
tor, is  this  proviso  of  accumulation  to  cease  ?  The  per- 
sons claiming  in  an  opposite  interest  must  mark  Out  dear 
boundaHes.  A  decision  in  favour  of  the  next  of  kin  must 
define  the  time  for  which  tlie  accumulation  shall  oon- 
tinue  for  thdr  benefit.  In  Tregonwell  v.  Sydenham^  the 
Ufne  was  defined  by  a  limited  sum  of  money.  The  dis- 
tinction between  that  case  and  Lord  Southampton  v.  The 
Marquem  of  Hertford  is,  that  in  the  latter,  no  period 
could  be  assigned  during  which  the  accimiulation  was  to 
continue  for  the  benefit  of  the  heir.  According  to  the 
argument  of  the  heir,  the  accumulation  is  good,  but  the 
(rust  of  the  accumulation  b  void. 


The  direction  for  accumulation  does  not  suspend  the 
vesting  in  the  tenant  for  life.  It  cannot  be  contended 
that  the  whole  gift  is  void;  that  proposition  would  be  con- 


(fl)  9  Vet,  127. 
(*)  12  Vet,  295. 


(r)  3  Doit.  194. 
(</)  10  Co.  55. 
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trary  to  Carter  v.  Bamardiston  (a\  and  other  cases,  in 
which  the  inheritance  is  given  after  the  payment  ofdebts : 
such  gifts  are  construed  to  be  vested  rcmaindersy  subject 
to  prior  chattel  interests.  The  estate  of  the  tenant  for 
life  is  not  avoided  by  the  trust  for  accumulation ;  and 
that  trust  being  void,  and  the  gift  to  him  good,  there 
is  nothing  to  deprive  him  of  the  rents  and  profits. 
We  conclude  that  the  estate  of  the  tenant  for  life  is 
not  impeached  by  the  trusts,  and  that  he  is  entitled  to 
the  rents. 
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Mr.  Tnmer  and  Mr.  WethereU^  for  the  younger  chil- 
dren. 

Sir  Samuel  RomiUy^  Mr.  Belly  Mr.  Raithby,  and  Mr. 
Sugderif  for  Mrs.  Martellif  heiress-at-law  and  next  of  kin 
of  the  testator ;  and  Mr.  Lynch^  for  Mrs.  tloU(3nx>ay. 

The  intention  of  the  testator  is  unequivocal ;  the  ques- 
tion is,  whether  that  intention  is  conformable  to  law. 

On  the  clause  of  aceumtllation,  this  case  cantiot  be 
distinguished  from  Loid  Southampton  v.  The  Marquee  of 
HertfbrcL  The  period  during  which  the  accumulatioh 
may  continue  is  indefinite.  The  question  in  these  cas^s 
is5  whether  accumulation  may  not  by  possibility,  not 
whether  it  mtlst  not  necessarily,  extend  beyofid  the  limit 
prescribed  by  law. 


It  is  a  general  rule,  that  trusts  fbt  accuttiuliition  and 
gifts  by  limitation,  are  subject  to  the  same  principles ; 
that  a  gift  to  a  class  of  persons,  some  capable,  add  sOfA^d, 
at  the  death  of  the  testator,  incapable,  though  there  is 
only  a  possibility  of  their  existence,  is  void  in  the  whole, 


(fl)  1  P.  W.  505. 
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the  dause  being  entire.  Jee  ▼.  Audley[a\  and  (to 
omit  intermediate  cases)  heake  v.  Robinson  (&),  establish 
this  proposition.  Some  passages  in  the  judgment,  in 
the  latter  case,  show  the  difficulty  to  be  encountered  in 
modelling  this  wiU.  (c) 


Some  of  the  provisions  of  the  statute  39  and  40 
Geo.  3.  c.  98.  involve  great  difficulty.  The  statute 
was  designed  merely  to  reduce  within  certain  bounds  the 
power  of  accumulation  as  it  existed  at  the  common  law, 
and  was  co-extensive  with  the  power  of  making  gifts  by 
limitation ;  but  not  to  give  validity  to  any  provision  pre- 
viously void.  The  clauses  in  Griffith  v.  Vere^  and  lAmg- 
ton  V.  Simsony  would  have  been  good  in  the  whole,  if 
that  act  had  not  passed ;  and  the  Court  was  of  opinion, 
that  they  remained  good  sio  far  as  they  were  not  im- 
peached by  it :  but  in  cases  which  contravene  the  rule  of 
law  against  perpetuities,  as  Lord  Southampton  v.  The 
Marquess  of  Hertford^  the  whole  is  bad.  In  that  re- 
spect there  is  no  distinction  between  this  case  and  the 
cases  in  which  limitations,  including  persons  capable  and 
persons  incapable,  are  void,  as  well  with  regard  to  the 
first  as  to  the  last.  Routledge  v.  Dorril  {d\  Cambridge 
v.  Bous.  {e)  Of  the  personal  estate,  it  is  said,  there  is  a 
gift  subject  to  an  illegal  proviso ;  but,  in  &ct,  nothing  is 
given.  The  persons  described  are  not  to  have  either 
the  real  estate,  or  the  carpus  of  the  personal  .estate,  or 
the  rents  and  dividends,  until  they  attain  twenty-one* 
By  the  proviso,  a  minor  tenant  in  tail  has  no  interest  in 
either  the  principal  or  the  rents  and  dividends  of  this 
property. 


No  property  vests  either  in  enjoyment  or  in  right. 


(fl)  1  Cox,  524. 
(6)  2  Mer.  565, 
(c)  P.  58Sy  389. 


(rf)  2  VeM.  557. 
(<r)  8  Vet,  12. 


The 
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The  Court  cannot  sever  the  intention,  and,  recognizing 
one  part  as  valid,  reject  another  part  as  void-  The  in- 
tention is  clear,  that  no  person  shall  derive  any  benefit 
from  the  estate  before  twenty-one.  The  proviso  gives  a 
direction  and  operation  to  every  clause  of  the  will. 
To  omit  it,  and  execute  the  rest  of  the  will,  would  be 
to  contradict  the  intention.  The  gift  of  1000/.  to  each 
of  the  grandchildren,  &c.  is  clearly  contingent,  and 
evinces  the  testator's  design,  that  no  devisee  or  legatee 
should  take  any  benefit  before  he  attained  twenty-one. 
The  words,  "  subject  to  the  trusts,"  mean  after  per- 
formance of  them.  The  proviso  is  part  of  the  gift.  The 
leases  granted  by  the  trustees,  and  the  after-purchased 
lands  given  by  the  codicils,  are  declared  to  be  subject  to 
all  the  trusts. 


Mabbhall 

HOLLOWAT. 


The  period  at  which  the  testator's  name  and  arms  are 
to  be  assumed,  one  year  after  the  devisee  attains  twenty- 
one,  ascertains  the  period  at  which  he  meant  the  gift  to 
vest.  Had  he  intended  an  immediate  gift  he  would 
have  directed  an  immediate  assumption  of  the  name. 

There  being  two  distinct  intentions,  one  that  the  pro- 
perty should  accumulate  during  minority,  the  other  that 
no  minor  should  take  an  absolute  interest,  the  latter  ap- 
plying to  those  taking  by  descent  as  well  as  by  purchase, 
the  limits  prescribed  by  law  are  exceeded.  With  re- 
gard to  the  real  estates,  the  manifest  intent  of  the  tes- 
tator was,  that  no  person  should  have  any  interest,  either 
in  the  capital  or  the  profits,  till  he  attained  twenty-one ; 
the  gift,  therefore,  contravenes  the  rules  of  law.  There 
is  not  any  devise  till  the  grandson  attains  twenty-one ; 
and  therefore  a  trust  results  for  the  heir. 


The  Court  cannot  separate  the  gifts  firom  the  proviso. 
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All  the  limitations  of  the  real  estate,  after  the  first  estate 
for  life,  are  void.  The  gifts  to  unborn  persons  were 
not  designed  to  take  effect  till  after  the  perform- 
ance of  a  previous  trust,  which  was  too  remote  and 
void.  All  limitations,  after  a  void  limitation,  are  vwd  -^ 
Proctor  V.  Bishop  of  Bath  and  Wells,  {a)  In  Lord 
Southampton  v.  7%^  Marquess  of  Hertford^  this  point  was 
not  discussed,  because  the  Marquess  of  Hertford  would 
have  been  entitled  as  heir  in  the  alternate  event ;  but  on 
the  subject  of  accumulation  the  late  Master  oi  the  Rolls 
seems  to  have  entertained  opinions  not  consonant  to 
prior  authorities.  Baker  v.  HaU{b)  is  opposed  to 
Orosvenor  v.  Hallum  (c),  cited  in  Tregormell  v.  Sk^enkam^ 
The  life  estate  may  be  good ;  but  the  direction  to  acoi- 
mulate  being  void,  the  accumulations  belong  to  the  heir 
or  next  of  kin. 


The  argument,  that  the  personal  estate  is  not  vested, 
is  enforced  by  the  direction,  that  interest  shall  be  accu- 
mulated till  twenty-one.  A  gift  of  maintenance  is  not 
equivalent  to  a  gift  of  interest  for  the  purpose  of  vest- 
ing the  fund  —  Pulsford  v.  Hunter  {d\  Hanson  v.  Gra- 
ham {e)j  Leake  v.  Robinson.  Upon  all  the  authorities 
the  gift  is  contingent  —  May  v.  Wood  {/%  Hanson  v. 
Graham^  Batsford  v.  Kebble{g\  Sansbury  v.  Read{h\ 
Booth  V.  Booth  (f ),  Mackell  v.  Winter,  {k)  In  no  case 
has  a  gift  when,  or  if,  the  donee  should  attain  a  particu- 
lar age,  been  held  to  be  vested,  without  other  circum- 
stances, as  an  ulterior  gift  if  the  first  donee  should  die 
under  twenty-one,  which  renders  the  condition  subse- 


i 


a)  2  H,  BL  358. 
bS  12  Vet.  479. 

(c)  Amb,  463, 

(d)  5  Bro,  C.  C.  416. 

(ff)  6  r<e#,  239.,  see  p.  249 


(/)  5  Bro,C.C.4Tl. 
Q)  5  Vet,  363. 
(A)  12  Vet.  75. 
(t)  4  Ves.  399. 
{k)  5  Ves,  536. 
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quent  instead  of  precedent  —  Bromfield  ▼.  Crtmder  {a\  ISIS. 

Boraslonfs  case  (i),  Johnson  and  BeUami/s  case(c),  Grants  n^^gH^u. 
case,  (c^) 


V. 
HOLLaWAT. 


Mr.  Preston  in  reply. 

Tbd  gift  to  the  eldest  son  was  present  and  immediate^ 
and  gave  a  vested  interest,  and  carried  with  it  the  right 
to  the  profits  not  effectually  given  away  by  the  clause  of 
accumulation :  the  context  affords  thfit  construction.  In 
Jee  V.  AudUy,  and  in  L^ake  v.  Bobinsouj  the  objectipn 
was  to  the  validity  of  the  gift  itself.  The  gifts  were  in 
those  cases  suspended  for  a  longer  period  than  the  law 
allows.  In  this  instance  the  gift  is  good,  though  the  accvi- 
mulaticms  aim  at  objects  which  cannot  be  accomplished 
under  the  provisions  of  the  statute.  A  life  ^tate  may 
be  valid,  although  ulterior  limitations  vmy  \k  too  r^note 
imd  void;  and  the  heir,  or  the  next  of  kin,  has  not  any 
interest  in  the  accumulations,  #ven  if  the  trust  for  accu- 
imilation  be  valid. 

In  Hopkins  v.  Hopkins  {e)  there  was  a  like  clause  of 
accumulation,  and  it  prevailed;  and  this  case  cwnot 
be  distinguished  from  that  In  Lord  Southampton  v. 
The  Marquess  qf  Hertford^  th^  fund  pf  accumulation 
was  entire;  here  it  consists  of  successive  portions; 
and  the  direction  may  therefore  be  sustain^  a#  tP  the 
part  which  is  good.  A  gift  at  common  law  from  three 
years  to  three  years,  for  ten  years,  i^  not  voidf  but  would 
be  apportioned  and  sustained  for  nine  years ;  and,  in 
this  view  of  the  case,  the  gift  must  prevail,  and  the  tni^t 
for  accumulation  must  fiul 

(fl)  1  N.  R,  513.  (e)  1    Atk,   581.     Ca.   Temp, 

lb)  3  Co.  19.  Tal6.  44.  1  Vet.  fi^S.  Muit$r,  €o. 

(c)  2  Leon.  36.  LUt.  S71  b.  n.  1. 

((/)  Cit.  10  Co.  50  a.   Sir  7%(H 
mfJUj/mond,  ISO. 

The 
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The  trust  for  accumulation  is  a  mere  prior  chattel  in- 
terest, and  does  not  suspend  the  right  to  a  vested  inter- 
est And  as  the  trust  for  accumulation  is  for  objects 
which  are  too  remote,  that  trust  is  void  as  contravening 
the  enactments  of  the  law.  The  consequence  is,  that  the 
title  of  the  grandson  is  in  the  same  state  as  if  there  had 
not  been  any  trust  for  accumulation,  or  that  trust  had 
determined. 


In  all  cases  of  conditions  or  limitations  over,  which  are 
repugnant  to  the  estate  to  which  the  condition  or  cdla^- 
terai  limitation  is  annexed,  the  gift  remains  in  full  force, 
although  the  law  denies  effect  to  the  condition,  or  to  the 
collateral  limitation ;  and  the  law  favours  the  vesting  df 
interests.  Indeed,  its  primary  object  is  to  give  the  bene- 
fit of  the  rents  to  the  person  who,  for  the  time  being,  has 
the  first  vested  estate.  It  is  not  of  any  importance  that 
the  testator  has  attempted  to  exclude  the  grandson :  his 
title  is  by  the  rules  of  law,  not  the  intention  of  the  testa- 
tor. It  was  the  object  of  the  legislature,  in  passing  tbie 
statute,  to  defeat  such  an  intention. 


The  words  "  fi-om  and  after  the  performance  of  the 
trusts,**  do  not  postpone  the  vesting ;  they  merely  subject 
the  life  estate  to  the  prior  trusts.  The  language  allows 
the  estate  to  vest,  subject  to  the  prior  interests.  That 
point  was  decided  in  Carter  v.  Bamardiston. 

Whenever  a  charge  is  too  remote,  or  is  void  because 
given  to  a  charity,  or  an  object  which  is  incapable,  it 
fidls  for  the  benefit  of  the  owner  of  the  estate.  So  a  life 
estate  may  be  valid,  although  subsequent  limitations  may 
be  too  remote,  and  for  that  reason  void,  as  in  Brudenell 
V.  Ebwes.  {a) 

(a)  1  Eatt^  442.     7  Vet.  58S. 

Xhiring 
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During  the  argument,  the  Lord  Chancellor  remarked,        1818. 
that  if  the  case  were  within  the  statute,  the  excess  would     Marshall 
be  corrected ;  that  there  was  a  material  difference  between  v. 

the  effect  of  the  proviso,  and  the  accumulation  which       ®"'®'^^^* 
must  take  place  during  the  minority  of  the  tenant  for 
life,  the  will  designing  not  to  give  an  absolute,  but  a  life, 
interest  in  the  accumulation ;  that  the  two  clauses  toge- 
ther might  amount  to  this,  that  during  the  minority  of 
every  person  en  tided,  (whether  tenant  for  life,  or  in  tail,) 
there  should  be  accumulation ;  that  a  tenant  in  tail  should 
not  acquire  an  absolute  interest  till  he  attained  majority, 
but  should  take  subject  to  the  previous  trusts  —r  the  last 
clause  being  confined  to  tenants  in  tail  only,  because  a 
declaration  that  a  tenant  for  life  should  not  be  absolute- 
ly entided  was  unnecessary ;  that  the  circumstance,  that, 
in  Lord  Southampton  v.  The  Marquess  ofHertfordj  a  term 
of  one  thousand  years  was  created,  subject  to  trusts  of 
accumulation  to  be  executed  during  different  periods  of 
the  term,  would  not  materially  distinguish  that  case  from  ' 
the  present,  in  which  the  trusts  might  extend  beyond  the 
period  limited  by  law ;  that,  under  the  clause  declaring 
that  tenants  in  tail  should  not  be  absolutely  entided,  a 
person  might,  in  the  intention  of  the  testator,  be  tenant 
in  tail  in  possession,  without  being  entitled  to  take  the 
rents. 

At  the  close  of  die  alignment,  his  Lordship  proceeded 
as  follows :  — 

The  Lord  Chancellor. 

I  shall  not  decide  this  case  without  referring  to  the 
authorities  cited,  but  I  have  a  strong  inclination  of  opi- 
nion that  it  is  impossible  to  declare  that,  at  present,  either 
the  heir  or  the  next  of  kin  have  any  claim.  The  testa^ 
tor  undoubtedly  meant,  not  only  to  exclude  his  heir  and 

Vol.  1L  H  h  next 
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1818.       next  of  kin  from  all  interest,  but  to  render  it  impossible, 
Mabbhaix     ^^^  during  the  minority  of  the  grandchild,  any  part  of 
».  this  property  should  be  applied  even  for  the  benefit  of 

those  for  whom  he  eventually  designed  the  beneficial  en- 
joyment. Whatever  may  be  thought  of  the  morality  of 
that  intention,  the  question  to  be  decided  is,  what  is  the 
law  ?  The  scheme  of  the  will  is  this ;  having  first  given 
pecuniary  legacies,  the  testator  then,  in  one  clause,  de- 
vises and  bequeaths  all  his  property,  of  whatever  nature, 
(there  can  be  no  doubt,  however,  that  the  terms  of  a 
single  clause  may  have  very  different  effects,  according 
to  the  nature  of  the  property  on  which  it  operates,)  in 
trust  to  sell,  4*^.,  and  to  retain  and  pay  the  pecuniary  le- 
gacies before  bequeathed.  He  then  proposes  to  create 
an  accumulation  fund  during  the  minority  of  the  persons 
whom  he  describes,  expressing,  in  terms  perfectly  clear, 
that  a  person  under  the  age  of  twenty-one  years  was  be- 
neficially interested  or  entitled  to  the  estate  devised  and 
bequeathed ;  and  undoubtedly  this  is  a  clause  of  repeti- 
tion which  directs  the  accumulation  to  take  place  during 
the  minority  of  all  the  persons  who  should  become  en- 
titled. 

It  has  been  argued  that  the  legacies  of  1000/.  are  con- 
tingent ;  supposing  that  to  be  so,  it  will  not  prove  that 
there  were  no  vested  interests  in  the  corpus  of  the  estate. 
The  trust  to  accumulate  for  this  purpose  will  not,  more 
than  a  trust  for  the  payment  of  debts,  prevent  the  vest* 
ing.  This  is  a  devise  of  the  real  and  personal  estate  to 
trustees,  who,  subject  to  accumulation  for  a  limited  pe- 
riod, are,  by  the  effect  of  this  will,  at  the  death  of  the 
testator,  to  stand  seized  and  possessed  for  persons  de- 
scribed. How  can  it  be  said  that  they  are  not  to  stand 
so  seized  and  possessed,  when  the  testator  expressly  says 
they  are,  and  takes  notice  that  the  cestui  que  trust  is  only 
of  the  age  of  five  years  ? 

We 
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We  all  know  that,  t^ith  respect  to  fr^hbld  edtates 
given  to  it  piDfson  atld  the  heirs  of  his  bodjT)  he  i^  tetiatit 
ih  tail ;  but  as  perscHlalty  so  given  doed  ildt  gd  to  die  heif^ 
the  old  rule  of  law,  possibly  to  serve  the  int^ndon^  id^ 
that  the  donee,  under  the  same  limitadon  which  gives 
the  real  estate  to  the  heir  of  his  body,  takes  it  absolutely. 
The  testator  proceeds  to  limit  to  unborn  grandsons,  and^ 
b^ing  aware  that  he  could  not  limit  estates  for  life,  hy 
limits  to  them  and  the  heirs  of  their  bodies,  meaning  thilt 
they  should  be  all  in  this  succession.  He  has  \h^  de- 
clared, that  the  persons  named  are  by  him  considet^  b§ 
beneficially  interested  and  entitled  during  their  mitibrity, 
aldiOugh  he  has,  in  that  very  clause  in  which  he  so  cbn- 
sidered  thenij  directed  that  accumulation  out  b(  thbfi€! 
estates  in  which  they  are  so  interested ;  and  although  M 
takes  notice  that  the  more  immediate  objects  bf  the 
trusts  are  under  the  age  of  five  years,  and  till  twenty-oner 
they  could  not  make  any  alieniation ;  they  did  not,  in 
that  sense,  tak^  an  absolute  interest,  because,  at  twenty- 
one,  they  t^ould  have  d  power  of  makllig  it  their  own ; 
but  the  testator  seems  to  have  retdllected,  that  the  limits 
ation  of  the  personal  estate  to  diem  and  the  heirs  of  their 
body  made  it  absolutely  theirs ;  so  much  so,  that  if  an 
infant  was  bom^  and  died  in  infancy,  his  administrator^ 
not  the  heir  of  his  body,  would  be  entided. 

He  has  not  said  that  they  shall  not  be  beneficially  in^ 
terested,  but  shall  not  be  absolutely  entided.  Had  it 
stopped  there,  I  should  be  glad  to  know  whether  there 
might  not  be  many  injuries  for  which  the  minors  might 
have  demanded  compensation,  or  acts  of  ownership  which 
they  might  have  exercised,  as  felling  timber;  or  whether 
timber  felled  by  a  wrong  doer  would  not  have  belonged 
to  them?  Then  follows  the  clause  relating  to  the 
remoteness  of  the  accumulation,  and  it  concerns  not 
the  real  estate.     It  is  possible  that  some  of  the  de- 
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visees  who  have  not  attained  twenty-one  might  leave 
issue.  Then  the  personal  property  would  have  gone  over 
if  it  had  stopped  there ;  but  the  testator  proceeds  in  the 
termsoftheprovisQ.  (a) 

It  seems  clear,  on  the  language  of  the  proviso,  that,  al- 
though the  person  was  mider  the  age  of  twenty-one  yeai*S9 
the  testator  thought  him  tenant  in  tail  in  possession, 
otherwise  it  is  nonsense.  Certainly  the  testator  means  to 
say,  that  no  person,  tenant  in  tail  in  possession  of  the 
real  estate,  however  beneficially  he  takes,  shall  take  an 
absolute,  unqualified  estate  in  the  personalty  during  his 
minority.  Then,  considering  the  period  which  may 
elapse  before  a  tenant  in  tail  may  attain  twenty-one, 
when,  by  virtue  of  both  conditions,  he  is  to  take  an  abso- 
lute interest  in  the  leasehold,  two  questions  arise,  whether 
the  antecedent  limitations  are  good,  and  the  subsequent 
bad,  or  whether  all  without  exception  are  ba3  ?  1  have 
had  no  difficulty  about  the  real  estate.  We. have  heard 
in  tithe  causes  of  a  dancing  modus :  this  is  a  clause  of 
accumulation  of  the  same  description. 

The  question  which  I  have  to  determine  to-day  is, 
whether,  when  the  testator  has  said  that  the  tenant  in 
tail  in  possession  shall  not  have  an  absolute  estate  in  the 
personalty  till  he  attains  twenty-one,  I  am  to  say  that 
the  case  is  the  same  with  the  tenant  for  life,  with  regard 
to  the  real  estate,  the  testator  not  having,  as  to  him,  said 
any  such  tiling  ? 

A  fiirtlier  question  is,  whether,  because  the  accumula* 
tion  is  directed  with  respect  to  some  persons  to  whom  the 
limitation  is  too  remote,  it  is  not  only  void  in  itself,  but 
shall  defeat  the  efiect  of  the  other  gifts  ?     In  the  cases 


(a)  Vide,  ante,  p.  434. 
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of  powers,  the  testator  has  meant  to  give  a  power  which 
could  be  exercised  among  all  the  objects,  and  did  not 
mean  to  give  it  if  it  could  not  be  so  exercised ;  but  this 
testator  expressly  states  the  case  to  which -he  meant  the 
proviso  to  apply ;  but  he  has  not  said  that  he  meant  it 
to  apply  to  the  case  of  the  tenant  for  life.  At  present, 
therefore,  the  vested  interest  is  in  the  eldest  grandson : 
whether  the  heir  at  law  or  next  of  kin  may  not,  at  some 
future  time,  have  an  interest,  is  a  question  to  be  consider- 
ed when  the  event  occurs.  The  life  estate  being  good,  it 
would  not  become  me  now  to  decide  the  validity  of  the 
ulterior  limitations.  If  the  whole  devise  was  void,  the 
heir,  or  next  of  kin,  would  have  a  right  to  call  on  the 
Court  to  make  that  declaration;  but  the  whole  is  not 
void;  and  the  present  interest  does  not  belong  to  the 
heir.  The  Court  is  not  accustomed  to  declare  the  elkct 
of  trusts  until  the  time  arrives. 
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In  consequence  of  Mrs.  Martellfs  death  since  the 
hearing,  application  was  made  for  judgment  The  Lord 
Chancellor  observed,  that  his  opinion  on  the  argument 
was,  that  whatever  might  become  of  the  subsequent 
limitations,  the  first  limitation  to  the  testator's  grandson 
was  good,  and  that  it  would  be  very  difficult  to  hold 
the  next  limitation  bad. 


Jufyh 


The  Lord  Chancellor. 

There  cannot  be  any  fund  for  the  present  maintenance 
of  the  infant,  unless  the  income  is  undisposed  of  prior  to 
his  attaining  the  age  of  twenty-one.  If  accumulation  is 
well  directed  till  he  attains  that  age,  then  during  the  in- 
terval there  is  no  fund  undisposed  of.     The  Court  must, 

H  h  3  therefore; 
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.1818.       tbeorefoi^  determine  whether  the  trust  of  accumulation 
^■'^*  '■  ^     is  throughout  ha^9  and  if  so,  whether  the  accumulation 
9.  h^tyv^eep  tb^  death  of  the  testator  and  the  tipie  of  the 

HoiiowAT-  giandson  attaining  twenty-one  is  undisposed  of;  in 
l^hipb  pase  of  inefiectual  gift,  so  much  as  consists  of 
r^ts  and  profits,  belongs  to  the  heir ;  and  so  much  as 
f^ns^s  ^4un  persojnal  estate  belongs  to  the  next  of  kin. 
Jt  is  yery  di^cult  to  distinguish  this  case  ft'om  Lord 
SMkwxgi>^  v>  the  ]|{(arqu^s  of  Hertford.  The  true 
doptripe  se^ms  to  he,  that,  of  a  trust  for  aocumuladon 
^liichs  prior  to  Lqi^  JLcMghborotigKs  act,  would  have 
\^^er\  good,  sQ  muah  as  is  now  within  the  act  will  he 
gpods  but  the  ei^pesa  will  be  bad ;  but  if  there  be  a  tpust 
^  ^cumul^tion,  and  part  of  it  would  have  been  bad 
))ficqr^  (h^  act,  that  pait  remains  had  notwithstanding 
(b^  actt  r-r  Lord  Souiiampion  v.  the  Marquess  of  Hert- 
Jbrdj  seems  to  have  decided,  that  if  properly  is  given 
subject  to  a  trust  which  is  bad,  the  gift  of  the  property 
takes  effect  exempt  from  the  trust*  The  trust  for  ac- 
cumulation in  this  case,  I  think,  bad,  because  it  may  last 
ferag(B^ 


Jtd^  4.  Tie  Lord  Chancellor  stated,  that  he  had  again 

considered  the  case,  and  could  not  distinguish  it  from 
Lord  SotUhampton  v.  the  Marquess  of  Hertford, 


ri      4..4«  vtiSw 


4^77  22,  1820.  —  «  His  Lord«liip  doth  declare,  that 
the  will  of  Thomas  Hollavcay^  the  testator,  &c.  dated,  Stc, 
and  the  three  several  codicils  of  the  testator,  dated,  &c. 
are  respectively  well  executed  and  proved,  and  thfit  tl^e 
trusts  thereof  ought  to  be  carried  into  execution,  except 
in  so  fiir  as  the  said  will  directs  the  laying  out  apd  in- 
vesting 
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vesting  the  dividends,  interestt  and  annual  proceeds  of 
Uie  stocks  and  securities  in  and  by  the  said  will  directed 
to  be  purchased,  with  the  surplus  of  the  said  testator's  per- 
sonal estate,  after  the  payment  of  his  debts,  funeral,  andles- 
tameptary  expenses,  and  legacies,  and  the  rest  of  his  per- 
sonal estate ;  and  also  the  clear  yearly  rents  and  profits  of 
his  real  estates  from  time  to  time,  and  when,  and  so  often^ 
and  during  all  such  times,  as  any  person  or  persons  be^ 
neficially  interested  in  or  entitled  to  his  real  or  personal 
estates,  under  the  trusts  thereinafter  declared  thereof, 
should  be  under  the  age  of  twenty-one  years,  and  the  ad4- 
ing  ^11  such  investments  to  his  personal  estate  in  order  to 
accumulate  the  same :   And  his  L(N*dship  dotli  declare, 
that  such  direction  to  lay  out  and  accumulate  the  said 
rents  and  profits,  interest  and  dividends,  is  too  remote 
and  void  in  law ;    And  his  Lordship  doth  declare,  that 
the  Defendant^   the  infant  Horatio  Francis  Kingfford 
MarteUi  is  entitled  in  possession  to  the  rents  and  profits 
of  the  said  testator's  freehold,  and  copyhold,  and  lease- 
hold estates;,  and  to  the  dividends,  interest,  and  annual 
proceeds  of  his  personal  estate  and  eSects,  for  and  dur- 
ing the  t^rm  of  his  natural  life,  with  remainder  to  the 
first  and  other  sons  of  his  body  lawfully  to  be  b^otten, 
successively!  according  to  seniority  of  age,  and  the  heirs 
of  their  bodies  respectively,  with  such  remainders  over 
as  in  the  said  will  and  codicils  in  that  behalf  respectively 
contained."     The  decree,  afler  the  usual  directions  for 
an  account  of  the  personal  estate  of  the  testator,  and  the 
rents  and  profits  of  his   real  estates  received  by  the 
Plaintiffs,  proceeded  thus :  — 


1818. 
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"  It  appearing  that  the  Defendant  Horatio  MarteUtj 
the  father  of  the  said  Defendants,  the  in&nts  is  dead, 
it  is  ordered  that  the  said  Master  do  inquire  and  state 
to  the  Court,  by  whom  the  said  Defendant,  the  infant 
Horatio  Francis  Kingsford  MarteUi p  has  been  maintained 

H  h  4  since 
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since  the  decease  of  the  said  testator,  and  what  sums  of 
money  have  been  paid  in  respect  thereof,  and  by  whom^ 
an4  what  will  be  proper  to  be  allowed  for  his  nuunte- 
nance  and  education  for  the  time  past,  and  to  whom; 
and  also  what  will  be  proper  to  be  allowed  for  his  main^ 
tenance  and  education,  and  out  of  what  fund,  for  the 
time  to  come,  and  to  whom ;  and  in  making  such  al- 
lowance the  said  Master  is  to  have  regard  to  the  situft> 
tion  and  circumstances  of  the  other  Defendants,  the 
younger  brothers  and  sisters  of  the  said  Horatio  Francis 
Kings/brd  Martelli ;  and  the  said  Master  is  to  be  at  li- 
berty to  make  a  separate  report,  &c.  And  the  Defend- 
ant Ann  HoUowca/j  having  elected  to  take  the  provision 
made  for  her  by  the  indenture  of  settlement  in  the 
pleadings  in  this  cause  mentioned  to  bear  date  the  17th 
day  of  Novemben  1798,  in  lieu  of  her  dower,  thirds,  and 
freebench,  in  and  out  of  the  said  testator's  freehold  and 
copyhold  estates,  his  Lordship  doth  dedkre,  that  the 
said  Defendant  Ann  HoUamajf^  is  barred  of  all  claim  in 
respect  of  such  dower  or  thirds  and  fi'eebench ;  and 
doth  order,  that  the  said  Defendant  do  execute  a  proper 
and  sufficient  release  of  such  claims,  such  release  to  be 
settled  by  the  said  Master.  And  it  is  ordered,  that  all 
the  costs,  charges,  and  expenses  attending  the  making 
and  executing  thereof  be  paid  and  discharged  by  the 
said  Plaintiff  out  of  the  personal  estate  and  effects  of  the 
said  testator,  &c. 


^^And  his  Lordship  doth  declare,  that  the  said  De- 
^sai^ontFaithfid  Crqfi  is  entitled  to  the  leasehold  house  and 
premises  in  Chancery  Lane,  given  and  bequeathed  to  him 
in  and  by  the  codicil  of  the  said  testator,  bearing  date  the 
20th  day  of  January  1816,  for  the  remainder  of  the  term 
of  years  now  to  come  therein,  from  the  death  of  the  said 
testator,  for  his  own  use  and  benefit ;  and  it  being  alleg- 
ed by  the  said  Plaintifls,  the  trustees,  that  the  nature  and 

circumstances 
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circumstances  of  the  estate  of  the  said  testator  require  181 8. 
the  application  of  a  great  proportion  of  time,  by  and  on  Im  "  ^ 
the  part  of  the  said  trustees,  for  the  due  execution  of  the  o. 

trusts  of  his  said  wiU,  *in  r^ard  to  his.  estate,  and  that 
they  cannot  undertake  to  continue  the  execution  of  the 
trusts  without  the  aid  and  assistance  of  the  said  FaithfuL 
Crofti  as  a  co-trustee,  he  having,  during  the  life  of  the 
said  testator,  had  the  principal  and  confidential  manage- 
ment thereof,  and  being  better  acquainted  therewith  than 
any  other  person,  and  therefore  it  will  be  for  the  benefit 
of  the  said  testator's  estate  that  he  should  continue  to  be 
a  trustee  thereof;  and  the  said  Faithful  Crafty  alleging, 
that  due  attention  to  the  affidrs  and  concerns  of  the  said 
testator  will  require  so  much  of  his  time  and  attention  as 
will  be  greatiy  prejudicial  to  his  other  pursuits  and  con- 
cerns in  business,  and  therefore  that  he  would  not  have 
undertaken  to  act  therein,  but  under  the  assurance  that 
an  application  would  be  made  to  this  Court  to  authorise 
the  allowance  and  payment  of  a  reasonable  compensation 
out  of  the  said  testator's  estate  for  such  his  labour  and 
time,  and  that  he  cannot  continue  to  act  therein  without 
such  reasonable  allowonce  being  made  to  him,  it  is  or- 
dered, that  it  be  referred  to  tiie  said  Master  to  settie  a 
reasonable  allowance  to  be  made  to  the  said  FaithfuL 
Crofi  out  of  die  said  testator's  estate,  for  his  time,  pains* 
and  trouble,  in  the  execution  of  the  said  trusts,  for  the 
time  past,  and,  in  settling  such  allowance,  the  said  Mas- 
ter is  to  have  regard  to  the  legacy  of  two  hundred  pounds 
given  and  bequeathed  to  the  said  Faithfid  Crofi  by  the 
said  will  of  the  said  testator,  on  the  execution  of  the 
trusts  thereby  reposed  in  him:  and  itisordei*ed,  that  the 
said  Master  do  inquire  whether  it  will  be  for  the  benefit 
of  the  said  testator's  estate  that  the  said  Faithfid  Crofi 
should  continue  to  be  a  trustee  under  the  said  will,  and 
to  receive  a  compensation  for  the  fiiture  employment  of 
his  time  and  trouble  \  and  in  case  the  said  Master  shall 

be 
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Imi  of  ofUAioQ  ihut  it  wUl  be  fiir  the  bcmetit  of  H^  9M 
test«tar'»  C8t9ta  that  the  said  FaithJiH  Crnfi  Aould  be 
(SQPtinued  ^  trustee,  then  the  aaid  Piaster  is  to  aettle  a 
reasonable  allpwance  to  be  made  to  the  said  Ft^Uk^ 
Orqfi  tbeMiQ  (a)s  and  the  said  Master  la  to  be  at  liberty 
to  make  ^,  separate  report,  j-r, ;  and  it  is  prdered  that  the 
said  Master  do  tai^  aU  parties  ^eir  costs,  4*^* :  and  it  is 
orderedj  that  the  same  wheix  Uu^ed  be  paid  to  them  by 
the  said  Plaiqti^  ^  es^eoutmib  out  of  the  personal  ettate 
and  effects  of  tb^  aaid  testator,  1-^" 

Reg,  J4b.  B.  n\%  fel  777-1-780. 


The  following  authentic  note  of  Lord  Chancellor 
NbttinghamS  judgment  on  a  question  intimately  con- 
nected with  the  doctrines  discussed  in  the  preceding 
case,  is  extracted  from  his  Lordship^s  MSS. 


Dec.  28. 

55  Car,  2. 

1681. 

A  term  being 
limited  in 
trust  for  H. 
in  tail,  re- 
mainder, if  /. 
die  without 
issue  male  in 
the  life  of  H. 
to  C,  in  tail ; 
the  remain- 
der is  good. 


CHARLES  HOWARD,  Plaintipp,  v.  HBNRY 
Puke  of  NORFOLK^  &  uh  D^re^PANTa, 

Xhis  Q9$^e  had  been  legally  argu^  and  debated  at 
bfty  last  ter«n,  Serje^^t  Maynavd  and  others^  for  tHe 
J^l^qtiff,  and  Mr.  Polle^isfen  and  othejrsj^  for  the  Defeud- 
^^ts,  in  U^e  presence  of  the  three  Chief  Justice?,  whom 
\  called  tQ  my  assistance;  and  now  this  tenp  we  de- 
livered o^r  opinions.  The  three  Chief  Justices  ^erefor 
the  Defendants^,  and  advised  a  dismission  (b)  ;  \  was  for 
the  Plaintiff:  my  argument  wa^  as  follows ;  — 

(fl)   BrocJciopp  V.   Bamer,    5    ported  5  Ca,  in  Cha.   14,  et  seq. 
A/add  90.  8  Mep.  in  Cha,  181. 

(k)  Ttieir   argmnen^  arQ  re* 

This 
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This  is  the  case.  The  Plaintiff;  by  his  bill,  demands  }%IU. 
tlie  benefit  of  a  term  for  20Q  years  in  the  barony  of  ijj^^'*^ 
Gr^siock^  upon  this  case.  'p.' 

Henry  Earl  of  An^ndeilf  father  of  the  Flaii^liff  and       ff9W^ 
Defendant,  had  issue  six  sons,  Thomas^  Henry^  Charles^  -" 

Edward^  Fratms,  Bernard^  and  one  daughter,  the  Lady 
Katherine,  Thomas  Lord  Matteoers^  the  eldest  SQi\, 
being  nau  compos  mevUis^  care  is  taken  to  settle,  by  adviee 
of  counsel,  the  estate  and  iamily,  as  well  as  the  present 
circumtances  of  it  would  fidmit. 

Whereupon,  two  indentures  are  made,  between  the 
Earl  of  Aruuddl^  of  one  part,  and  the  Dulce  of  Bichr 
mond^  the  Marquess  of  Dorchester ^  the  Lord  Howard  of 
JPstrick^  and  Sir  Thomas  HaUon^  cofi  the  other  part,  and 
both  these  indentures  bear  the;  same  date,  01«t  Marejk 
Id^?.    By  one  qf  these  indentures  tht)  estate  in  l^w  i$ 

conveyed  to  them  and  th^ip  heirs,  ti)  thesft  U9e%  W«t  tP 
the  Earl  for  life,  remainder  for  99  years,  to  trustees,  to 
rm§e  8000/.  ppytiQW  fcr  the  L^dy  Kfithmne^  r^fn^iqder 
to  the  Countess  ftw  life,  ftU  which  estate  ^re  ^pe^t ;  r^ 
pnainder  for  200  years  (o  the  Duke,  Marquess,  4f^M  in 
trust,  ^s  by  another  indefiturfi  qf  th^  saqie  d^te  i§  d^r 
pl^red ;  refl[j^ind^  ^nto  He^ry^  and  t\\p.  heirs  ^^^If  ^f 
his  body  begotl^,  wUb  Ijl^e  remai^der^  ^p  (^bqvffs^  ^ 
ward,  Francis,  and  Bernard,  successively^  Mfjt^^  PPW^  ^ 
revocation.    Then  the  other  indenture  declares  the  trust 
qf  \\\^  t^m  foy  2QQ  y^^f?  Jq  this  paanner,  w^.  thfit  it 
should  attend  the  inhent^nce  §q  Iqng  ^s  X^anj^  ^^qrd 
Matr^verSi  pr  any  issue  ipale  pf  h\s  body  ^pvild  bf  Hvt 
iqg  ;  but  if  Thonias  die  withoqt  l^siie  n^ftl^  iq  th?i  lift^  qf 
Hemy^  not  leaying  his  wife  eqseiqt  with  ft  ^un^^^  or  that, 
after  the  deatli  qf  ThomaSi  by  the  failqr^  pf  issiue  iqale.  of 
Thomas,  the  digq^^y  ^qd  hpnoqr  pf  Jlarl  pf  An^n^U  dp 
descend  upon  Henry,  then  Henry  shall  have  no  farther 

benefit 


Marshall 
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1818.       benefit  of  the  term  of  200  years,  but  the  benefit  thereof 
shall  redound  to  the  other  younger  children,  or  their 
issues  in  manner  following,  viz.  to  Charles^  and  the  heirg 
HoLLowAT.     male  of  his  body,  with  like  remainders  in  tail  to  Edward^ 
Howard       Francis^  and  Bernard^  successively. 

V. 

TheDvkeof 

Norfdk.  These  indentures  were  sealed  and  delivered  in  the 

presence  of  Sir  OrL  Bridgman,  and  John  Alcorn  and 
Edward  Alcorn^  his  two  clerks,  who  have  subscribed 
their  names  as  witnesses,  which  is  to  me  a  demonstration 
that  the  deeds  were  drawn  by  Sir  OrL  Bridgman  him- 
self. After  this  the  contingency  happened,  and  the  earl- 
dom oSArundeU  did  descend  unto  Henry  the  now  Duke 
of  Norfolk^  Thomas  being  dead  without  issue  male. 

Then  the  Marquess  oi  Dorchester^  being  the  surviving 
trustee  of  the  term,  assigns  this  term  to  Marriott  in  1675, 
upon  the  same  trusts,  and  Marriot  assigns  to  Henry^  the 
Defendant,  so  the  term  is  merged. 

To  excuse  the  Marquess  o{  Dorchester  tor  co-operating 
in  this  manner,  it  is  said  that  the  tenants  would  not  re- 
new unless  the  estate  were  transferred  to  a  younger  man, 
for  fear  of  pajring  a  new  fine  after  the  Marquess's  death. 
But  nothing  can  excuse  Marriot  fi*om  a  palpable  and 
wilful  breach  of  trust,  if  Charles  have  any  title  at  all  to 
the  benefit  of  this  trust. 

Therefore  the  labour  of  this  case  is  to  overthrow 
Charleys  title,  1st.  as  void  in  the  original  limitation,  2d. 
as  being  avoided,  if  not  by  the  merger,  at  least  by  the 
common  recovery  which  was  afterwards  suffered  by  the 
Duke.  If  the  estate  be  void  there  is  no  harm  done ;  but 
if  it  be  only  avoided  by  the  surrender  of  Matriot  to  the 
Pefendant,  perhaps  all  they  who  had  notice  of  this  trusts 

and 
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and  have  wilfully  procured  the  defeating  of  it,  may  be        1818. 

liable  to  answer  for  it.  1,    ^  '~ 

Marshall 

V, 

These  kind  of  defences  do  not  seem  to  me  to  be  very         

consistent ;  for,  if  the  Defendant's  counsel  had  been  very  Howard 
clear  in  their  opinions,  that  the  limitation  to  Charles  was  xk^  Duke  of 
void,  why  did  they  advise  the  Duke  to  take  so  much  Norfolk. 
pains  to  procure  a  surrender  and  extinguishment  of  the 
term,  and  further,  to  bar  it  by  a  common  recovery  ?  For 
now  it  is  come  to  this  point  in  law,  that  unless  the  li- 
mitation to  Charles  be  void,  all  other  means  to  defeat  him 
of  it  will  be  ineffectual.  I  am  in  a  very  great  streight  by 
the  advice  which  hath  been  given  me ;  for  as  on  one  side 
I  may  safely  concur  with  the  three  Chief  Justices,  since, 
if  I  should  err  in  so  doing,  I  should  err  very  excusably, 
because  I  should  errare  cumpatribus^  so  on  the  other 
side,  where  the  decree  must  be  mine,  and  I  alone  am  to 
answer  for  it,  I  dare  not  (notwithstanding  the  reverence 
I  have  for  their  advice)  pronounce  a  decree  in  any  case 
where  I  cannot  concur  with  it  myself. 

The  main  inquiry  is,  whether  the  limitation  to  Charles 
be  void?  Wherein  these  things  ^re  plain;  1st  The 
term  in  question,  though  it  were  attendant  on  the  in- 
heritance at  first,  yet,  after  the  contingency  happened, 
it  is  severed  and  become  a  term  in  gross.  2d.  The  trust 
of  a  term  in  gross  can  be  limited  no  otherwise  in  equity 
than  tlie  estate  may  be  limited  in  law.  3d.  The  legal 
estate  of  a  term  for  years,  whether  it  be  a  long  or  a  short 
term,  cannot  be  limited  to  any  one  in  tail  with  a  re- 
mainder over,  for  this  tends  directly  to  a  perpetuity. 
4th.  Nay,  if  a  term  be  limited  to  a  man  and  his  issue, 
and  if  that  issue  die  without  issue,  the  remainder  over, 
though  the  issue  of  the  issue  take  no  estate,  yet,  because 
the  remainder  cannot  commence  sooner  than  till  issue 
fail,  which  is  fpreign  to  expect,  the  remainder  is  void, 

for 
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1818.        for  this  also  tends  obliqudjr  to  a  pehpetuitjf  ^^18  Cati  S. 

Mab"  '  lL    ^^^^  ^^'^  Reeves's  case  {a).    5th.  Futthefr,  jret  if  &  teitn 

V.  be  limited  to  a  man  for  life,  with  contingent  remainders 

'    to  his  first,  second^  thirds  and  tenth  son  in  tltil,  remain- 

Houford      der  overj  thoiigh  the  contingehcies  lievet  happen^  yet 
J%e  Dvke  Iff  ^6  remainder  shall  never  take  place,  fbt  the  mere  ili- 

Nanfolk.  tention  to  create  a  perpetuity  made  all  void  ^-^  18  Cc&.  2; 
Sir  William  Backhouses  case  (6).  6thi  And  Burges^s 
case  (r)j  26  Car,  2.,  wcint  A  step  further,  for  there  the 
trust  was  to  the  husband  for  life ;  remainder  to  the  wife 
for  life;  remainder  to  the  firsts  second,  third,  and  tenth 
sons  in  tail ;  remainder  to  their  daughters,  hating  then  a 
daughter,  Elizabeth,  in  whom  that  remainder  might  vest ; 
yet  adjudged^  that  a  remainder  td  daughters  dfter  unbe^ 
gotten  sons,  was  void^  though  no  sorts  were  then  bdrn  i 
and  the  administratrix  df  the  husband  carried  away  th^ 
term,  for  still  this  looks  like  a  perpetuity.  7th.  Never- 
theless, if  a  term  be  limited  to  oUe  for  life,  with  twenty 
several  remainders  for  lives  to  other  persons  successivdyj 
who  are  all  alive  and  in  being,  so  that  all  the  candles  A^ 
lighted  together,  this  is  good  enough,  though  it  be  a 
possibility  upon  a  possibility,  as  was  ruled — >  13  Cm-.  2. 
in  Alford's  case ;  nay,  if  a  remainder  be  limited  to  a  per- 
son not  in  being ;  as,  to  A  for  life ;  remainder  to  B  for 
life ;  the  remainder  to  the  first  issue  male  which  B  shall 
have  for  life ;  though  this  be  a  contingent  upon  a  con- 
tingent, yet  it  being  only  ft  contingency  for  life,  this  also 
is  goodj  as  was  ruled,  14  Car.  1.  Cotton  v.  Heath  (d) ; 
for  to  limit  a  possibility  Upon  a  possibility,  or  a  contiiK 
gency  upon  a  contingency,  is  neither  unnatural  nor  ab- 
surd ;  but  the  rule  which  is  laid  down  to  the  contrdfy 

(fl)  PoUexferiy  29.  fetiy  40.      Rep,  Temp.  Finch,  91. 

{b)  Backhouse  ▼.    BHJitigham^  1  Ca.  in  Cha.  229.     1  Mod.  114. 
PoUexfen,  3.7.  {d)  Polle^/cn,  26.    1  Eq.  C  a, 

(c)  Surges  v.  Burges,  Poltex*  Ab,  191. 

by 
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by  Popham  in  the  Rector  of  Chedirigton^s  csAe  (a),  look§        1818. 
like  a  reason  of  art,  but  hath  nothing  At  all  cf  tirue     MtuHAtt 
reason  in  it ;    and   I   have   knotm   that  rule  denied  v. 

at  law;  and  my  Lord  Coke  himself  denied  that  rule, 
when  he  was  Chief  Justice,  as  you  shall  find,  1 S  JaCf       thwrnri 
B.  R.  Blandford^  and  Blandfhrd*s  case  (i) ;  for  howeVei*    j^^  jilt  ^ 
that  rule  may  hold  in  some  cases,  yet,  if  it  should  pass       ^orflA* 
for  a  general  rule,  my  Lord  Coke  says  it  would  shake  all 
common  assurances ;  and  he  cited  Paramour  v.  Yardli/^ 
case  {c)  as  a  judgment  in  pomt,  that   the   devise  of 
a  term  was  good,  though  it  were  with  a  possibility  upon 
a  possibility ;  and  indeed  every  devise  of  a  term  is  so. 

These  conclusions  thus  laid  down,  are  only  prelimi- 
naries to  the  main  debate ;  and  though  by  these  conclu- 
sions we  may  see  what  the  law  is  in  all  those  cases  which 
do  any  way  border  upon  the  present  question,  yet  now 
'tis  fit  to  speak  to  the  question  itself,  as  it  stands  alone, 
and  is  distinguished  from  all  these  preliminaries ;  and 
then  the  point  is  this  :  — 

The  trust  of  a  term  for  200  years,  in  the  barony  of 
Greystocky  is  limited  to  Henry  in  tail,  proviso,  if  Thomas 
die  without  issue  male  in  the  life  of  Henry^  then  it  shall 
go  to  Charles  in  tail;  remainder  in  tail  to  Edward^ 
Francis^  and  Bernard,  successively.  And  whether  this 
be  a  good  limitation  to  Charles  in  tail,  is  the  question  ? 
For  the  last  remaindei's  to  Edward,  Francis,  and  Ser-* 
nard  are  certainly  void. 

It  hath  been  said  at  bar,  that  the  limitation  to  Chattel 
is  void  too,  because  it  is  a  possibility  upon  a  possibility ; 
but  this  reason,  as  hath  been  shown  already,  is  of  tio 
moment  at  all,  because  indeed  it  is  impossible  to  limit 

(a)  1  Co.  153.  Moor.  478.  3  Bulttr.  98.     Godb.  266.     Cro: 

{b)  I  RoUe,  31Q.     Moor.  tin.    Jan.  t9A. 

(c)  PUnod.  Comm.  559, 

any 
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1818.  any  remainder  of  a  term  after  a  life;  but  it  will  be  in 

"^  '   -  ^^  eflfect  a  possibility  upon  a  possibility.     It  hath  been  said, 

0.  too,  at  the  bar,  that  the  proviso  by  which  Charleses  iu- 

HoLLowAY.  terest  doth  rise  is  void,  because  the  nature  of  a  condition 

Howard,  is  to  determine  all  the  estates ;  and  here  the  proviso  deter- 

The  Duke  of  ^^^^  ^"'j  ^®  estate  oiHmry ;  whereupon  it  hath  been 
Norfolk.  compared  to  Sir  Anthony  Mildmay's  case,  Co.  L.  6.  (a), 
where  a  proviso  to  make  the  estate  tail  cease,  as  to  one 
brother,  and  go  over  to  another,  is  void.  Never  was 
rule  or  case  worse  applied,  for  here  the  proviso  does  as 
it  should  do,  viz.  it  doth  determine  all  the  estate  to 
which  it  is  annexed.  Observe,  there  is  no  proviso  at  aU 
annexed  to  the  legal  estate  of  the  term ;  but  there  are 
two  equitable  estates  built  upon  that  term  by  way  of 
trust ;  the  first  is  a  trust  attendant  upon  the  inheritance 
in  Hem-y^  and  to  that  only  is  the  proviso  annexed,  and 
that  is  entirely  determined ;  the  latter  is  a  new  trust  in 
gross,  which  is  to  rise  by  the  proviso,  and  ergo^  could 
not  be  defeated  by  it.  ^  But  the  matter  chiefly  insisted  on 
is,  that'  the  limitation  to  Charles  is  against  the  rules  of 
law,  and  tends  directly  to  a  perpetuity.  If  this  be  so, 
there  needs  no  other  reasons  or  arguments  to  destroy  it, 
for  the  law  hath  so  long  laboured  to  defeat  perpetuities, 
that  now  it  is  become  a  sufficient  reason  of  itself  against 
any  settlement,  to  say  it  tends  to  a  perpetuity.  Let  us, 
ergo^  examine  what  a  perpetuity  is,  and  how  far  that  is 
here  introduced,  or  any  other  rule  of  law  broken.  A 
perpetuity  is  a  settlement  of  an  estate,  or  interest  in  tail, 
with  such  remainders  over,  that  no  act  or  alienation  of 
the  present  tenant  in  tail  can  never  bar  those  remain- 
ders ;  but  they  must  continue  perpetually,  and  be  as  a 
cloud  hanging  over  the  present  possession  :  such  perpe- 
tuities fight  against  God,  by  affecting  a  stability  which 
human  providence  can  never  attain  to,  and  are  utterly 
against  the  reason  and  policy  of  the  common  law. 

(«)  6  Co.  40.  Moor,  e^i^^ 

But 
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But  yet  future  interests,  or  springing  uses  or  trusts,  or 
executory  remainders,  which  are  to  emerge  and  arise 
upon  contingencies,  are  quite  out  of  the  rule  and  reason 
of  perpetuities,  and  out  of  the  danger  of  them  too,  though 
they  are  not  dockable  by  recovery,  nor  capable  of  being 
barred,  especially  if  the  contingency  be  not  remote,  nor 
of  long  expectation,  but  such  as  will  wear  out  in  a  short 
time.  Examine  this  a  little  in  case  of  a  freehold,  and  then 
see  how  it  will  hold  in  case  of  a  term,  or  the  trust  of  a 
term,  which,  whether  it  be  a  longer  or  a  shorter  term,  I 
agree,  makes  no  difference.  In  the  first  place,  ergo^  I 
utterly  deny  that  rule  which  hath  been  laid  down  by 
my  Lord  Chief  Justice  Nofihj  viz.  that  where  no  present 
remainder  can  be  limited,  there  ckn  be  no  remainder 
upon  any  contingency ;  for  there  is  no  clearer  rule  in  law 
than  this,  that  there  can  be  no  remainder  limited  upon  an 
estate  in  fee,  19.  H.  8.  Ifyen  4. ;  yet  public  reason  and 
the  convenience  of  common  assurances  have  found  a  way 
to  pass  by  this  rule,  as  well  by  way  of  limitation  of  use, 
as  by  way  of  devise;  and,  ergOj  if  the  father  limit  an  use 
to  himself  and  his  heirs,  until  a  marriage  happen,  and 
then  to  the  son  and  his  heirs,  this  is  a  good  fee  upon  a 
fee,  by  common  experience ;  so  a  devise  to  a  man  and 
his  heirs,  and  if  he  die  without  issue  before  twenty-one, 
or  living  jB.,  to  jB.  in  fee,  this  is  a  good  fee  upon  a  fee  (a), 
as  hath  been  resolved  18.  Jac.  Pells  and  Brawn! s  case, 
22.  Jac.  {b)  a  point  in  the  Serjeanfs  case  (c).  Hall  and 
Deeringj  in  59.  {d)j  Hanbury  and  Cockrell  51.  (e),  Jay 
and  Jay,  per  BoUe  et  Curiam  (/),  and  this  had  been  re- 


V. 
HOLLOWAY. 

Hoiimrd 

V 

Norfolk. 


{a"\  "  But  ifit  had  been  said,  and 
if  he  die  without  heir  living  B., 
to  B.  in  fee,  this  would  not  pre- 
vent the  escheat,  per  North;  for^ 
iatse  case  stands  upon  a  different 
reason,  iamen  quare,  quia  vide- 
tiir  mihieadem  ratio  et  eadem  lex" 


(b)  Cro,  Jac.  590, 
2  RoUe,  196.  216. 
Palm.  151. 

(c)  2  Rolle,  422. 

(d)  Hardr.  14S. 
(<?)  Hardr.  150. 
(/)  Style,  258.  274. 


Bridgvu  1. 
Godb,  282. 
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1818.       solved  long  before  in  SO.  Eliz.  Hind  v.  Sir  John  lAfon  (a), 

^ -'  '  and  with  the  reason  of  these  resolutions  ^ree  88.  Eliz, 

Mabshall 

V.  Fuhnerston  and  StewareTs  case  (i),  and  48.  Eliz.  Wettock 

HoLLowAY.  ^j  Hammond* s  case  (<:),  cited  Co.  I.  8.  Borastoris  case,  (d) 
Howard      For  where  the  contingency  expires  in  a  little  time,  the 

ne  liuke  of  inconvenience  can  neither  be  great  nor  long,  nor  is  there 
Nm^foBs.  any  danger  of  a  perpetuity.  This  is  agreed  by  all  in 
cases  of  an  inheritance,  but  they  say  a  lease  for  years, 
which  is  but  a  chattel,  will  not  bear  such  contingent  li- 
mitations, nor  admit  of  such  springing  trusts,  by  reason 
of  the  exility  and  meanness  of  the  state.  Now  as  to  this 
point,  the  difference  between  a  chattel  and  an  inheritance 
is  a  diflerence  only  in  words,  and  not  in  the  reason  or 
nature  of  the  thing,  for  the  owner  hath  as  absolute  a 
power  over  his  lease  as  over  his  inheritance ;  and,  ei-go^ 
.  where  no  perpetuity  is  introduced,  nor  any  visible  incon- 
venience appears,  there  no  rule  of  law  is  broken.  And 
the  reasons  to  support  the  springing  trusts  of  a  term,  as 
well  as  the  springing  uses  of  an  inheritance,  are  these : 

First.  Because  many  men  have  no  other  estates  but 
what  do  consist  in  leases  for  years,  and,  ergo^  it  were  not 
only  hard,  but  very  absurd,  to  disable  the  o^Tier  of  such 
an  estate  to  provide  for  the  contingencies  of  his  family, 
especially  such  contingencies  as  are  neither  foreign  nor 
remote,  or  of  long  expectation,  but  within  view  and 
prospect,  as  it  were,  and  so  will  quickly  be  at  an  end. 
Such  a  contingency  is  that  in  this  case,  viz,  the  death  of  one 
man  before  another,  &c. ;  and  put  the  case,  the  lessee  for 
years  being  to  marry  his  son,  assigns  his  term  to  ^.,  in 
trust,  for  himself  his  executors  and  administrators,  until 
a  marriage  happen,  during  the  father's  life,  then  in  trust 
for  the  married  couple,  is  this  springing  trust  void  ?  How 

(a)  2  Leoiu  11.3  Leon.  64. 70.        (c)  Cro.  El.  204.  2  Leon.  1 14. 
\b)  Cro,  Jac,  592.  (</)  3  Co.  20. 

many 
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many  setibmeDts  viU  that  d^feftt  ?    jSp  a  spripging  trust       1818. 
good  in  that  case,  why  not  in  this  too  ?  -^^-' 

Makshaxx 

Secondly.  The  limitation  to  Charlfis  U  upon  this  leon-    Hollowai. 
tingency  t  t-t  If  7^Mn^^  die  without  issue  male,  livixig       Mowofd 
Henry ^  so  that  the  earldom  of  4rwid^U  d^cen4  upon    neSuieof 
Henn^  whi^h  was  a  common  an4  natural  possibibility*      Mo^filk. 
Now  if  the  limitation  had  stppt  at  these  words,  ^^  If  Tho- 
mas die  without  issue  male,"  it  could  but  have  b^en  vpid 
in  that  case;  but  if  the  additiofi  qf  these  Otheir  wqrdSf 
*^  living  Henry^  so  that  the  earidnm  descend,"  have  not 
mended  the  matter,  but  that  the  limitation  be  void  s^ 
dien  all  this  additional  clause  goes  for  npthiug,  whieh 
were  very  absurd. 

Thirdly.  Which  I  take  to  be  unanswerable,  and  whic^ 
I  ground  upon  something  that  fell  from  my  Xrord  Chief 
JusUcePembertoUi  suppose  it  had  been  said,  if  Tkomm  die 
without  issue,  living  Henry^  not  only  the  trust  to  Henry^ 
but  the  v^  lease  ifself  fi)r  200  years  should  cease,  and, 
in  such  case,  a  new  term  should  l^e  created  for  other 
200  years,  to  yest  in  the  s^me  trustees  for  the  benefit  of 
Charles^  in  tail,  no  man  can  doubt  but  this  new  leas^ 
would  have  been  good ;  and  my  Lord  Chief  Justice 
Pemberton  confissses,  that  this  way  the  intention  of  the 
Earl  of  Arunddl  might  have  taken  etkct.  Then  I  wpqld 
be  glad  to  hear  a  tol^*able  reason  why  may  not  a  new 
springing  trust  be  limited  u^n  the  same  lease,  as  well  as 
a  new  springing  lease  upon  the  same  trust  ?  Surely  to 
deny  this  were  to  make  a  distinction  without  a  difference ; 
nay,  I  will  be  bold  to  say,  that  a  new  springing  lease  is 
the  liarder  case  of  the  two,  for  it  hath  a  direct  tendency 
to  a  perpetuity,  if  such  a  practice  be  allowed,  and  is 
much  more  inconvenient  than  a  new  sprmgmg  tiust  upon 
die  same  lease  can  be. 

I  i  2  Fmirthly^ 


HOLLOWAX. 
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FouariUy^  No  reason  at  all  is  given  why  this  may  not 

be ;  but  that  the  law  hath  so  mean  a  consideration  of  a 

».  term  for  years,  which  is  but  a  chattel  interest,  it  will 

never  sufier  such  contii^ent  limitations  to  be  built  upon 

Howard      it     Now,  as  this  is  no  reason  in  any  other  part  of  the 
Jlie  Duke  qf  ^^^^9  SO  it  is  a  reason  that  by  this  time  begins  to  be 

NwfM.       quite  exploded  out  of  We^Minster  Hall,  and  most  cer- 
tainly can  never  take  place  in  Chancery.     There  was  a 
time  when  this  reason  did  so  far  prevail,  that  all  the 
judges  of  England  being  assembled  in  Chancery,  for  the 
assistance  of  the  Lord  Chancellor  Rtchj   declared  the 
law  to  be,  that  if  a  lease  be  devised  to  A.  for  life,  and  if 
A.  die,  living  A,  B.  to  have  the  residue  of  the  term,  this 
remainder  is  void ;  for  in  the  consideration  of  the  law 
the  life  of  a  man  was  a  greater  estate  than  any  lease  for 
years,  though  A.  had  the  whole  term,  so  it  was  ruled, 
6  Edwd.  6.  Dyer^  74.  And  the  same  opinion'^held  current 
in  other  cases,  until  10  Eliz.  Dyer^  277.     But  this  being 
a  reason  against  sense  and  nature,  \t  was  impossible  for 
the  world   to  be  long  governed   by  it;    and  ergo^  in 
15  Eliz.  Dyer  J  S28,  the  matter  began  to  be  a  qiuerey 
and  in   19  Eliz.  Dyer^  358,   it  was  adjudged  the  re« 
mainder  was  good,  which  is  the  same  case  with  Welden 
and  Elkington's  case  in  the  Commentaries,  Plowden,  519. 
When  the  Chancery  saw  the  judges  of  the  common  law^ 
begin  to  govern  themselves  by  the  true  reason  of  the 
thing,  and  not  by  the  vulgar  reason  of  the  books,  they 
took  a  course  to  fix  the  judges  in  this  opinion ;  for  then 
it  began  to  be  a  common  suit  in  Chancery,  for  him  who 
had  the  remainder  of  a  term  to  exhibit  his  bill  against 
the  devisee  for  life,  to  compel  him  to  put  in  security, 
not  to  bar  the  remainder  ;  and  it  was  often  so  decreed, 
26  Eliz.  Price  v.  Jones  {a) ;  and  again  by  my  Lord  El* 
lesnierey  5  JaCj   Cole  v.  Moor^   Sir  Francis  Moor,   806, 
PL  1093.     At  last,  to  prevent  a   Chancery  suit,  viz, 

(a)  TM.  182. 

7  Jac»^ 
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7  Jac.^  Matthew  Manning's  case  (a),  and  10  Joe.,  Lam^       1818. 
pefs  case (6),  the  judges  came  to  be  uniformly  agreed,  that    M^^anlrT. 
the  remainder  was  good  by  way  of  executory  devise,  and  ▼. 

that  the  devisee  for  life  could  not  bar  it.     So  now,  at        

last,  notwithstanding  the  exility  of  a  term,  and  the  mean-       Howard 
ness  of  a  chattel  interest,  there  may  be  a  devise  of  it  for   75^  Dukcitf 
life  with  executory  remainders ;  but  it  is  true,  die  judges      ^^ffiik,, 
did  not  wisely  re&se  to  enlarge  this  rule  to  executory 
devises  in  tail,  with  remainders  over,  for  that  were  di- 
rectly a  perpetuity ;  yet,  why  they  should  refuse  to  ad- 
mit of  a  devise  without  such  contingent  limitations  or 
trusts,   which  do  not  lead   to   a   perpetuity,   nor  are 
attended  with  any  inconvenience,    is  hard    to    under- 
stand, nor  is  any  reason  given  but  Child  and  Bcyhf^ 
case,  (c) 

Fifthly.  In  the  last  place,  ergo^  since  all  that 
hath  been,  or  can  be,  materially  objected,  is  reduced  to 
the  single  and  naked  authority  of  Child  and  Bayhf% 
case,  it  will  be  fit  to  see,  1st.  What  Child  wA  Bayh/% 
case  is ;  2d.  How  &r  this  authority  ought  to  sway  the 
present  case.  1st.  If  that  case  were  as  it  is  reported  by 
Serjeant  Bx)Ue^  then  it  is  nothing  at  all  to  this  question, 
for  there  the  case  is  said  to  be  this :  A  term  of  seventy- 
six  years  was  devised  to  the  wife  for  life,  remainder  to 
William  Heathy  the  son  ;  proviso,  if  William  die  without 
issue  during  the  term  (not  during  the  life  of  Thomms^ 
Thomas  should  have  it ;  adjudged  a  void  remainder.  Of 
this  there  can  be  no  manner  of  doubt,  for  it  is  the  com- 
mon case  of  a  remainder  after  an  entail  of  a  term,  and  a 
direct  perpetuity,  and  the  case  hath  often  been  cited  to 
this  purpose,  and  generally  hath  been  taken  in  West-^ 
minster  Hall  to  import  no  more,  though  of  late  it  hath 
been  more  narrowly  looked  into. 

(a)  8  Co.  94.  (e)  2  RoUe,l29.    Palm, 48,555, 

{b)  10  Co.  46.  W.  Jones,  15.  Cro,  Jac.  459. 

lis  8.  If 
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1^19.^  9.  i(m  di^b  Wefe  a^  it  is  report^  by  Jus&tt  JdHts, 

ln^^^  «^**-  5f  fVlUtdni  dife  Wthoiit  issue,  livitig  TSdwwttj  theri  fo 

».  _  gd  to  Tnma§,  dhd  still  fadjtidged  d  Void  remainder,  th* 

HdtLgjira»;  it  is  i  direct  authoHty  ift  thfe  tfeiy  point.   Bdt  thfe  ete^  !s 

-SWWW  urt  ato^lier  as  Jtf Stite  JdrlH  hftlH  repotted  it,  foV  I  haf  6 

^  '^^*  ^  ^^^^  ^  ^^I'^  ^^  ^^^  f bcdrd  iiptfh  this  bccasibii ;  khd  bV  tb^ 
•^^^'^S^-  way^  there  is  nb  bobk  in  the  IM  so  ill  dbi^rettfed,  tihd  sd 
gtWsiy  thispririt^a,  U^  JtfStifcfe  JoH^s"^  it^poi^.  i.  Th6 
tfti^st  i^^ort  of  Biis  m^^;  dhd  thdt  wHicH  comes  iltof^t  to 
thd  r^botflj  is  tfee  Apof t  bf  Jtlitidg  Crd*^,-  tod  with  Hifh 
a^eei  S^Q^ilt  1&^0^  Ifl  fiis  ^brid^^,  tit;  d<ftVise,  612.^ 
afid  tR^  rSii  m%  t^as  f  ^  !entl  6f  76  y^r^  W^  d«Vi§^ 
uiHdDortrfZfj^  tfie^ift^  fW  Ufe}  i^toiaiiidrii^  {6  ^wfW, 
ah4  His  ai^gnii;  fbi'  all  thl^  refsidhe  bf  the  tehn^  proiv^i 
if  William  die  without  issue  living  at  the  timel  of  U^ 
death,  that  Thomas  shall  have  it,  adjudged  the  remainder 

void. 

TBfs  ai^  is  ih  dfF^bt  ^h  J[)M^iit  qtf^sticW,  biit  jret  ii 
ihM  t^  dteetV^,  that  th&  resdibtibn  th^i^e  #toi  u|)i8ii 
s^br6l  f dai^bn^  i^McH  ai'e  Hbt  to  be  fdiuid  i\i  thi^  ca^e,  asi 
1.  I^mm  hmVi^  the  tfrrh  to  Wiri  bnd  his  asSigh^,  tR^W 
cdUia  b^  lib  I'ethaihadl-df  it  to  ThoiHasi  bf  which  wttfd  k^- 
si^s  JtlstJte  Jdh^s  takes  hb  notice.  2,  Dordhy,  the  de^-* 
visefe  for  lifcj  was  alsib  executrix,  and  she!  did  ^seiit^  aM 
gr&tit  th^  remainder  fo  WiUiHm^  bbth  which  rSAsofiir  Ser- 
jeant tioUci  in  his  abridgeraehtj  layfe  hold  of*  S.  WillidM 
might  have  assigned  his  int^rest^  knd  theh  his  assignee 
niiist  have  held  it  till  William  died  without  issiie,  aRj^t 
#hit;h  thet-e  could  be  ho  remainder.  4.  7r27/2V:^;7tn)ightfalive 
had  is^ue^  and  that  issiie  might  have  died  tirithotit  issiie^ 
living  William^  and  theli  a  i^eraainder  to  Thmntth^  aftef 
^tich  a  possibilityj  was  foreign  td  expect.  5J.  Thb  i-^cb^d 
goes  a  great  deal  farther,  hnd  Sitys,  if  ThotHtts  die  Without 
issue  living  at  his  death,  then  it  shall  go  over  to  daugh- 
ters ;  which  was  a  plain  affectation  of  a  perpetuity,  by 

multiplying 
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multiplying  of  contingencies.  6k  It  appears  by  the  re- 
cord, that  the  lease  for  76  years  was  made  1  and  £  Phi^ 
lip  and  Mary  ;  the  father's  will  >vas  tnade  10  Eliz.\  the 
grant  and  assignment  by  the  mother  and  executrix  to  her 
son  William  was  24*  Eliz. ;  the  son  William  re^-assigned 
all  to  his  mother  in  31  Eliz.i  and  died ;  the  mother  lived 
till  1  Jac. ;  Thomasj  the  son^  never  set  on  foot  bis  pretence 
to  the  remainder  till  14  Jacj  before  which  time  there  had 
been  six  several  assignments  to  purch&sers^  and  the  last 
purchaser  had  renewed  with  the  Bishbp  of  Worcester :  no 
wonder  then  if,  after  so  long  tin  acquiescence  by  Thomas^ 
and  when  there  were  but  a  very  few  ytlbXB  to  come  of 
that  lease  whereof  J'homas  claimed  the  remainder^  the 
jndges  held  hard  upon  him,  and  chose  rather  to  dSclltre 
Thomases  remainder  void^  than  to  disturb  so  many  trans- 
actions amongst  purchasers. 


1818. 


Majishall 

V, 
HOLLOWAT. 

Howard 

TheJDukeif 
ifo^M. 


2.  But  noW)  allowing  that  Child  and  Bayljf%  case  were 
as  full  an  authority  for  the  Defendant  as  he  could  wish, 
I  day,  then,  that  Child  and  Bayl\f%  case  stands  alone,  and 
that  it  was  never  so  resolved,  before  nor  since.  Nay,  the 
contrary  hath  been  reserved  since ;  and  first,  the  case  of 
Cotton  and  Heathy  14  Car,  1.  BjoUe.  Devise  612  (a)  seems 
contrary  to  it,  for  there  a  term  was  devised  to  A.  for 
eighteen  years,  remainder  to  B,  for  life,  remainder  to  the 
eldest  issue  male  of  B.  for  life,  resolved  by  Jones^  CroJce, 
and  Barklj/y  that  this  second  contingeilt  remainder  was 
gckxl,  because  this  second  contingency  lasted  no  longer 
than  during  one  life.  But  the  most  clear  and  direct  re- 
solution in  the  point,  was  the  case  of  PVood  and  Sanders, 
21  Car.  2.,  in  this  Court,  July  1669.  (i)  The  case  was 
this.  The  trust  of  a  long  lease  was  limited,  and  de- 
clared thus ;  to  the  father  for  sixty  years,  if  he  live  so 

(a)  PoUexfen,  2G.      1  Eq,  Ca,        (Jb)  Pollexfeny  35        1    Ca,   in 
A6.  191.  Cha.  131. 


11  4 


long. 
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long,  then  to  the  mother  for  60  years,  if  he  live  so 
long,  then  to  Jclhn  and  his  executors,  if  he  survive  fieUher 
and  mother,  and  if  he  die  in  their  life,  having  issue,  to 
their  issue,  but  if  he  die  without  issue,  living  father  and 
Howard      mother,  remainder  to  Edward^  in  tail,  remainder  to  Ni'- 
2%e  Ihike  qf  cholasj  in  tail ;  John  dies  without  issue,  living  iather  and 
jforfolk.      mother,  resolved  the  remainder  to  Edward  was  good,  for 
though  the  whole  term  might  have  vested  in  J<Jin  and 
his  issue,  if  he  had  survived  iather  and  mother,  yet,  that 
contingency  never  happening,  and  being  a  contingency 
which  would  wear  out  in  a  little  time,  the  remainder  was 
good,  fa^y  the  uniform  opinions  of  Lord  Bridgmanj  CusUfs, 
Twisden  and  Sains/brdj  which  is  as  contrary  to  Child 
and  B(yh/s  case  as  can  be ;    so  that  thoi^h  I  may 
seem  to  be  singular  in  my  opinion  this  day,  yet  I  take 
myself  to  be  supported  in  the  reasons  I  go  upon  by  seven 
great  men,  viz.  Lord  Caoentry^  Jones^  CroJce,  and  Bark- 
fy.  Lord  Bridgmatij  l^aoisden  and  Sainsford.     Thus  we 
see  the  opinion  of  Sir  Orl.  Bridgmatiy  when  he  was  a  prac- 
tiser,  and  drew  this  deed,  continued  with  him  when  he 
was  custosi  and  to  judge  upon  oath ;  and  it  is  due  to  the 
memory  of  bis  great  man  to  acknowledge  him  a  person 
very  eminent  both  for  learning  and  integrity. 

It  hath  been  urged  at  the  bar,  Where  will  you  stop 
if  you  do  not  stop  at  Child  and  Bayh/s  case  ?  I  answer, 
I  will  stop  everywhere  when  any  inconvenience  appears, 
no  where  before.  It  is  not  yet  resolved  what  are  the 
utmost  bounds  of  limiting  a  contingent  fee  upon  a  fee ; 
and  it  is  not  necessary  to  declare  what  are  the  uttiiost 
bounds  to  the  springing  trust  of  a  term,  for  whensoever 
the  bounds  of  reason  or  convenience  are  exceeded,  the 
law  will  quickly  be  known. 

I  have  done  with  the  legal  reasons  of  this  case ;  the 
equitable  reasons  are  much  stronger.  1st  It  was  pru- 
dent to  take  care,  that  when  the  honor  descended  upon 

Henry ^ 
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Henry,  a  little  better  support  should  be  provided  for 
Charles,  the  next  brother.  2d.  This  prudent  care  was 
the  effect  of  a  deliberate  consultation  of  the  whole  &mily, 
after  advising  with  learned  counsel  upon  it.  Sd.  Though 
it  were  uncertain  whether  Thomas  would  die,  living 
Henry,  yet  it  was  nearly  certain,  that  whenever  Thomas 
did  die  he  would  die  without  issue ;  for  it  so  much  con- 
cerned the  honor  of  the  &niUy  not  to  have  it  propagated 
by  him,  that  care  was  taken  so  to  keep  him  that  he 
might  never  marry  till  he  was  recovered.  4.  It  is  a 
very  hard  thing  for  a  son  to  tell  his  fisither  that  the  pro- 
vision made  for  his  next  brother  is  void ;  and  it  is  yet 
Jiarder  to  tell  him  so  in  Chancery,  especially  where  the 
reasons  for  making  the  conveyance  void  are  not  gross 
and  apparent,  but  depend  upon  such  a  nice^  and  subtlety 
of  law,  as  will  justify  different  opinions. 


1818.' 


Marshall 

V. 
HOLLOWAT 

HoUHStd 
T. 

The  DtJMcf 
Norfolk. 


2.  The  last  retreat  of  the  Defendant  in  this  case  is, 
to  the  common  recovery,  by  which,  and  by  the  merger 
of  the  term,  the  legal  estate  for  200  years  is  barred  and 
gone.  This  point  is  not  worth  speaking  to,  for  whether 
the  law  be  so  or  not,  is  not  material,  because  the  trust  of 
the  term,  if  well  limited  unto  Charles,  whatsoever  hath 
been  done  to  break  in  upon  this  trust  and  to  defeat  it, 
by  them  who  had  notice  of  the  trust,  and  were  privy  to 
it,  though  it  be  never  so  good  in  law,  yet  it  ought  to  be 
set  aside  in  equity ;  and  in  this  we  all  agree  in  opinion. 
Now,  in  this  case  neither  the  Duke  nor  Mr.  Marrici 
couid  be  ignorant  of  the  trust  limited  to  Charles ;  and 
if  Thomas  Duke  of  Norfolk  were  dead  in  October  1774, 
or  before  the  Marquess  Dorchester  assigned  to  Marriot, 
or  Marriot  to  the  Defendant,  and  before  the  recovery 
suffered,  then  they  must  needs  know  that  the  trust  was 
actually  attached  and  vested  in  Charles  at  that  very 
time  when  they  went  about  to  defeat  it  And  if  an  heir 
will  either  enter  upon  the  trustees,  or  procure  the  trus- 
tees 
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181 61        te^  to  release  in  breach  of  trusty  he  hitnself  is  bound  to 
^~"~    ^     make  good  the  trust ;  nay^  the lahd  stands  charged  with 
tf.  the  trust  in  the  h^nds  of  the  heir^  and  h^  alone  may  be 

HeAtowAV>  g^j^  i*^ithoUt  making  the  trustees  parties^  as  was  twice 
Howafd  resolved  by  my  Lord  Bridgeman  Custos  t  once  in  M.  23. 
The  Bkke  tf  ^^"^^  ^*  Anno^  1690^  in  the  case  between  Speneer  and  the 
yififM,  Earl  ef  Thomond  §  and  again  in  the  same  ternl  in  an^ 
^er  case  between  kfatkson  and  Jacksoui  But  here  the 
heir^  Imd  Marriot  the  trusteei  are  both  Defendants* 
Wherefore  there  ^ught  to  be  a  decree  for  the  Plaintiff; 
1(  For  his  qUiet  ^i^oyMent  during  the  residue  of  the  200 
yearsi  2»  For  An  account  of  the  profits  since;  the  death 
of  Thonias.  dk  The  Duke  and  Matriot  both  to  be  re^ 
sponsible  to  the  FlaintiiT.  Nevertheless^  J  have  so  great 
a  rbipect  for  the  contrary  opinions  of  the  three  chi^ 
justices,  that  I  will  not  presently  suffer  this  decree  to 
pass,  but  will  suspend  my  opinion  for  some  time ;  and, 
possibly,  considering  how  many  assurances  may  be 
shaken,  and  how  many  noble  families  may  be  concerned 
in  the  consequences,  if  such  kind  of  settlements  be  over- 
thrown, it  may  be  fit,  at  last,  to  adjourn  this  case  into 
Parliament  for  difficulty.  But  of  this  I  declare  nothing 
At  presenU  {a) 

July  31. 
Aug,  7.  15« 

May\,  4.  '^  ^^  Matte*  of  the  Masters,  Governors^  and 

Trustees  df  the  Bedford  Charity. 

npHE  petition  oi  Joseph  Lyon^  of  the  town  oine^oid^ 
benefiToFthe*^  "^  ^^^  county  of  Bedford^  Sheha  Lyon  his  daughter, 

Beiiford  Michael   Joseph^   of    the   same   plaCe,   Samuel  Samuet, 

Whether  that    Joseph  Cohen^  Isaac  Lyon  Goldsinidj  Isaac  Selig  and  Alex^ 

b^Sded'on    ^^^'^  -^^'^  ^^  ^^^  ^^^y  ^^  London,  Esqrs.,  five  of  the 
a  petition  pre- 
sented under         (fl)  Lord    Kottiii^hamU    final    ftftipf's  MSS.  contain  no  note,  mrty 

the  statute  52    mitBieni^  cf  l^hteh  hk  Lotd-    be  fbund  m  3  Ca.  in  Cha.  4-; . 

Geo.3.  c.  101.  •*    ^ 

Qutere,  elders 


8.    11. 
Aug.  25. 

Jews  are  not 
entitled  to  the 
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elder*  of  the  eODgrbgaJdfm  ef  the  Dutch  and  German  1819. 
Jews  assembling  at  the  Gffeat  Synagogue  in  Duke's  ^  -  "^ ' 
Flace^  mod  Levi  Salomons^  Moses  Levi  NewioUf  Meyer  &€.  of  th« 
Salomons^  Baphael  Raphael^  and  Michael  Abraham  Letf^^  CiT'^** 
of  the  city  of  Ltrndoui  Esqs*,  five  of  the  elders  of  the 
congregation  of  the  Duteh  and  Germao  Jews  assembling 
at  the  New  Syhagogue  in  Leadenhall  Street^  stated,  That 
his  late  Majesty  King  Edward  the  Sixths  by  bis  letters 
patent^  Under  the  Great  Seal  of  England f  bearing  date 
the  15th  di^  6fAkgu0^  iii  tlie  sixlh  yeai*  of  his  reign, 
on  tbe  petition  of  the  mayor,  bailiffs,  burgesses  and 
commonalty  of  the  tOHn  of  Bedford,  to  him  made  for 
the  erecting  Md  c^teblishihg  a  free  and  perpetuid  icheol 
th^re,  M  the  ^dadation  AitA  instruction  df  fchildi%ni  dhd 
yoiith,  did  gi^ht  ahd  give  licence  for  hlni,  hiS  Leirs 
and  successors,  to  the  mayor,  bdilifis,  burgesses,  and 
commonalty  of  the  town  of  Be^ord^  and  ^w  succ^ 
sors,  that  they  or  their  successors,  might  and  should 
make,  ereCtj  groufid^  and  establish  a  free  and  perpetual 
school  iii  the  towii  of  Bedjbrd,  fdf  the!  «du]tetiott|  iMfi^ 
tution,  and  instruction  of*  childreh  ^d  ybiiih.  hi  grafifi- 
mar  and  good  manners,  to  endure  for  ever  after,  (tie 
school  to  be  of  one  master  and  one  usher;  and  tne 
wardens  and  fellows  bf  New  ColUge  in  O^^brd  wero 
thereby  coiistltUt^  victors  of  the  grammar^thocd,  idid 
tlotHinaioi'i^  and  adtiiitt^f^  of  ihe  mastefs  dtld  Usbef^ 
with  power  to  remove  tliem  for  just  cdU^^,  atid  tb 
appoint  others  to  act  in  either  station ;  ana  to  the  end 
that  the  intent  of"  the  mayor,  bailiffs,  &c.,  should  take 
better  effect,  his  said  majesty,  by  the  said  letters  patent, 
did  gtfint  and  give  licietice  for  him,  his  heirs^  and  su<^ 
eessof^  to  th^  itittyol',  bdilifft,  ftc,,  thdt  Ihejf  bt  thrif 
successors  might  have,  enjoy,  dild  receive  the  lord^faipi^, 
manors,  and  tenements,  &c.  and  other  possessions  what^ 
soever,  to  the  yearly  value  of  40/.  above  charges  and 
repris^  of  tkk%  gift^  grant,  legacy^  demise,  or  asugn- 
Ihent  bf  any  person  or  persons  what<«oever,  though  the 

same 
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&c.  of  the 
Bedford 

CUAAITT. 


1818.        same  lordships,  manors,  &c.,  were  holden  of  the  king 
In  re  Masters    ^^  capite,  or  otherwise,  mediately  or  immediately,  or  of 

any  other  person  or  persons,  to  have  and  to  hold  to  the 
same  mayor,  bailiffi;,  &c.  and  their  successors,  in  and 
to  the  sustentation  of  the  master  and  usher,  and  for  the 
continuance  of  the  school  for  ever,  for  the  marriage  of 
poor  maids  of  the  town,  and  for  poor  children  there  to 
be  nourished  and  informed,  and  also  of  the  surplusage 
coming  or  remaining  of  the  premises,  to  distribute  in 
alms  to  the  poor  of  die  town  for  the  time  being,  (a) 

The 


(a)  The  following  is  a  copy 
of  the  letters  patent :  — 
Vivat  Rex 

Edwardus  sextus  Dei  gratis 
Angliie  Franciie  et  Hibemise 
Rex,  fidei  Defensor,  et  in  terra 
Ecdesis  Anglicanae  et  Hi- 
bemiae  supremum  caput,  om- 
nibus ad  quos  presentes  lit- 
ters pervenerint  salutem. 
Sciatis  quod  uos  ad  humilem 
petitionem  maioris,  ballivo- 
rum,  burgensium,  et  commu- 
nitatis,  vills  nostras  Bedford, 
nobis  pro  liberd  et  perpetui 
scola  ibidem  erigend.  et  sta- 
biliend.  exliibit.  pro  institu- 
tione  et  instructione  puero- 
rum  et  juvenum,  de  gratis 
nostrSL  speciali,  ac  ex  cert& 
8cienti&  et  mero  motu  nostris. 
Nee  non  de  advisamento  con- 
cilii  nostri,  concessimus  et 
licenciam  dedimus,  ac  per 
presentes  concedimus  et  li- 
cenciam damns,  pro  nobis  et 
heredibus  et  successoribus 
nostris,  quantum  in  nobis  est. 


dictis  maiori  ballivis  burgen- 
sibus  et  communitati  dictae 
villse  nostrse  Bedford,  et  suc- 
cessoribus suis,  quod  ipsi  aut 
successores  sui  quandam  li- 
beram  et  perpetuam  scolam 
grammaticalem,  in  Yill&  no6<- 
tr£l  predicts,  erigere,  facere, 
fundare,  et  stabilire,  possint  et 
valeant,  pro  educatione,  insti- 
tutione,  et  instructione  pue- 
rorum  et  juvenum,  in  gram- 
matics litteraturS  et  bonis 
moribus,  perpetuis  tempori- 
bus  futuris  duratur.  ac  Sco- 
lam ilJam  fore  de  uno  magistro 
sive  pedagogo,  et  uno  subpe- 
dagogo  sive  H3rpodidasculo, 
pro  perpetuo  continuatur, 
et  ut  dicta  intentio  predic- 
torum  maioris  ballivorum  bur- 
gensium et  communitatis 
villae  predicts^,  meliorem  ca- 
piat efFectum,  de  uberiori 
gratia  nostrd,  concessimus  et 
licenciam  dedimus,  ac  per 
presentes  concedimus  et  li- 
cenciam damus,  pro  nobis  he- 
redibus 


CASES  IN  CHANCERY. 


47S 


The  petition  farther  stated,  that  by  indenture,  dated 
the  22d  of  Apil  in  the  8  th  year  of  the  reign  of  Elizabeth^ 

and 


1818. 


In  re  Masters, 

&C.  of  the 

Bedfoed 

Chautt. 


redibus  et  successoribus  nos- 
tris  predictis,  quantum  in 
nobis  est,  predictis  maiori  bal- 
livis  burgensibus  et  commu- 
nitati  villse  nostrse  predictae, 
quod  ipsi  aut  successores  sui, 
dominia,  maneria,  terras,  tene- 
menta,  redditus,  reversiones, 
revencoes,  servitia,  etheredi- 
tamenta  quaecunque,  et  alias 
possessiones  quascunque,  ad 
annuum  valorem  quadriginta' 
^ibrarum,  ultra  omnia  onera  et 
reprisas,  ex  dono  concessione 
^egacione  dimissione  yel  as- 
signatione,  cujuscunque  per- 
sons sive  personarum  qua- 
rumcunque,  ea  eis  dare  con- 
cedere  legare  vel  assignare 
volentis  vel  volentium,  licet 
dorainia  maneria  terras  et  te- 
nementa  ilia,  de  nobis  in  ca- 
pite  vel  aliter  mediate  vel  im« 
mediate  teneant.  aut  de  aliis 
personis  sive  alia  person^  te- 
neant. habere  gaudere  perci- 
pere  acquirere  perquirere  et 
recipcre  possint  et  valeant, 
Habendum  ct'  tenendum  eis- 
dem  maiori  ballivis  burgensi- 
bus et  communitati  villse  pre- 
dictae  et  successoribus  suis,  in 
et  ad  sustentationem  predicti 
magistri  sive  pedagogi  et  sub- 
pedagogi  sive  hypodidasculi, 
et  pro   continuatione    scolse 


predictse  imperpetuum,  pro 
pauperibus  virginibus  villie 
predictse  maritand.  ac  pro 
pauperibus  pueris  ibidem  nu- 
triend.  et  informand.  ac 
etiam  ad  elemosynam  de  re- 
siduo  sive  superfluitate  pre- 
missorum  proveniend.  rema- 
nen.  pauperibus  villas  predic- 
tse  pro  tempore  existentibus 
distribuend.  Ac  etiam  con- 
cessimus  et  licentiam  de- 
dimus,  ac  per  presenter  con- 
cedimus  et  licentiam  damus, 
pro  nobis  heredibus  et  suc- 
cessoribus nostris,  de  avisa. 
mento  et  assensu  predicto, 
quod  guardianus  sive  cus- 
tos  collegii  Beatae  Marias 
Winton  in  Oxon,  vulgariter 
nuncupat.  novi  collegii  Oxon, 
et  socii  ejusdem  pro  tempore 
existentes,  vel  eorum  major 
pars  pro  tempore  existentium, 
de  tempore  in  tempus  cum 
necesse  fuerit  vel  justa  occa. 
sio  postulabit,  per  eorum  dis- 
cretiones,  dictum  magistrum 
sive  pedagogum  aut  dictum 
subpedagogum  sive  hypodi- 
dasculum  scolae  predictae  in 
villa  predict^,  nominare  eli- 
gere  et  admittere  possit  vel 
possint,  et  pro  bonis  justis  et 
rationalibus  causis  et  occasi- 
onibus,  illos  de  tempore  in 

tempus 


in 
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1818.       and  ipad#  betw^ei\,th9  vf^yQff  b&Ui^i  ^<^*  pf  th^  town  of 
J^  "Ji:^  " '     BeMn-d  of  the  one  part,  and  gir  WiUiam  Jflarper,  Kut 


Ac.  of  the 

filBKMlD 

Chaexty. 


and 


teinpus  mulare  et  removefe, 
diosq.  habiles  et  ideneo^  he- 
mines  in  dicto  loco  sive  oiB- 
oio»  magistri  sive  pedagogi  ac 
Bubpedagogi  sive  hypodidas- 
cuU  scolsB  ppedictse,  nominare 
eligere  et  admittere  possint  et 
valeant,  possitque  et  valeat, 
£t  eidem  persons  sive  eisdem 
personis  quod  ipsa  vel  ipsas 
dominia  maneria  terras  tene- 
menta  redditus  revencbes  re- 
versiones  servitia  et  heredita- 
menta  predicta,  ad  annuum  va- 
lorem predictum,  prefatismai- 
ori  ballivis  burgensibtis  et 
oommunitati  villse  predicts^ 
pro  tempore  existen.,  dare 
concedere  legare  vel  assig- 
nare  possit  aut  possint,  haben- 
dum sibi  et  successoribus  suis 
sicut  predictum  est  tenore 
presentiura,  similiter  licenciam 
dedimus  ac  damns,  specialem 
absque  impedimento  impeti- 
tione  sen  gravamine  nostri  vel 
heredumautsuccessoruo}  nos- 
trorura,  justiciariorum  escae- 
torum  vicecomitum  corona- 
torum  ballivorum  sen  aliorum 
ministrorum  nostrorum,  vel 
heredum  nostrorum  aut  alior- 
um quorumcunque,  et  absque 
aliquibus  aliis  literis  regiis  pa- 
tentibus,  aut  aliquibus  inquisi- 
tioDibus  super  aliquo  brevi  de 


ad  quad  damnum  vel  aliquo 
alio  maodato  regip  in  hac 
parte  quQvismpdo  babend* 
proseqvieiid.  fteu  oapiend.  ata- 
luto  de  terris  et  teaemeBtiQ  ad 
maaum  mortuam  aon  popand. 
vel  exteadead-  aut  portaod* 
aut  aliquo  alia  statuto  acta 
sive  ordinfitipne  iade  in  coa- 
trarium  fact«editf  fiive  ordina|»> 
aut  aliqu&  concessioae  ve{  ali- 
quibus copcessianibu^  prefii- 
tis  maiori  ballivis  burgeii9illU8 
et  oommunitati  viUae  predii?- 
tie  per  nqs  vel  per  a}iq^^m 
prpgenitorum  nostrorum  aple 
hfisc  tempera  fact,  in  presea- 
tibus  minime  fact,  exist,  aut 
a]iqu&  ali^  re  caus^  vel  noate- 
Tik  qu&cunque  in  aliquo  non 
obstant.  Et  hoc  absque  ali- 
quo fine  seu  feodo  nobis  pro 
premissis  seu  aliqup  preoiis- 
sorum  in  hanaperio  Qpstro 
seu  alibi  reddendo  sol  vend- 
vel  faciend.  eo  qupd  expres* 
sa  mentio  de  vero  valore  ai)- 
nuo  aut  de  aliquo  alio  v^ore 
vel  certitudine  premissprum 
sive  eorum  alicujus,  aut  de 
aliis  donis  sive  concessionibus 
per  uos  seu  per  aliquem  pro- 
genitorum  nostrorum  prefatis 
maiori  ballivis  burgensibus  et 
communitati  villas  p^edictse 
ante  haec  temppra  fact,  in  pre- 

sentibua 
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and  alderman  of  Ae  dty  of  London,  and  Dame  Alice       1818. 
his  wife  of  the  other  part,  after  reciting  the  letters  pa-   ,       Masten 


tent,  it  is  witnessed,  that  the  mayor,  bailiffs,  &c.,  for  and 
towards  the  erection  qf  the  school,  to  have  continuance^ 
according  to  the  form  and  effect  of  the  letters  patent, 
did  thereby  er^ct,  make,  found  and  establish,  a  free  and 
perpetual  school,  within  the  town  of  Bedford^  in  a  mes- 
suage there  commonly  called  the  Free  School  House, 
which  Sir  William  Harper  of  late  built;  the  same 
school  to  be  of  one  master  and  one  usher,  for  ever  to 
continue ;  and  the  mayor,  bailiffs,  &c.  then  elected  and 
admitted  into  the  office  of  master  of  the  school,  E.  G.,  and 
into  the  oflSce  of  usher  jR.£.;  and  Sir  William  Harper  and 
Dame  Alice  for  the  better  maintenance  of  the  school  did 
grant  enfeoff  and  assure,  unto  the  mayor,  bailiffs,  &c.,  the 
messuage  of  Sir  William  Harper,  commonly  called  the 
School  House,  &c.;  and  also  thirteen  acres  of  meadow 
therein  described;  to  hold  the  same  to  the  mayor, 
bailiffs,  &c.,  and  their  successors,  for  the  sustentation  of 
the  master  and  usher  of  the  school,  from  time  to  time, 
for  the  continuance  of  the  school  for  ever,  for  the  mar- 
riage of  poor  maids  of  the  town,  and  for  poor  children 
there  to  be  nourished  and  informed,  according  to  the 
form  of  the  letters  patent;  and  the  mayor,  bailiffi,  &c. 
covenanted  and  granted  for  them  and  their  successors, 
to,  and  with  Sir  William  Harpur  and  Dame  Alice,  their 
heirs,  executors,  &c.;    that  the  mayor,  &c.  and  their 


&c.  of  the 
Bedfoi^P 

CuARfTT. 


sentibus  mlnime  fact,  exist, 
aliquo  statute  actu  ordinatione 
provisione  sive  restrictione 
inde  in  contrarium  fact.  edit, 
ordinat.  sive  provis.  aut  ali- 
qu&  alii  re  causi  vel  materia 
quacunque  in  aliquo  non  ob- 
stante. In  cujus  rei  testimo- 
nium has  literas  nostras  fiere 


fqcimus  patentes,  Teste  n^e 
ipso  apud  Ely  quinto  decimo 
dei  Augusti  anno  regni  nostri 
sexto. 

Per  Bre.  de  private  sigillo 
et  de  dat&  «predict&  auc- 
turitate  parlia. 

COTTON, 


successors^ 
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1818.        successors,  would  employ  and  bestow  all  such  rents,  &c^ 
In  re  Masters   ^  ^'^^7  should  or  might  lawfiilly  receive,  or  raise  by 

-  &c.  of  the     reason  of  the  thirteen  acres  of  meadow,  to  the  uses  and 
Bbdfoed  ,  .      ,     , 

Chabitt.      purposes  expressed  in  the  letters  patent. 

The  petition  proceeded  to  state,  that  by  an  act  of  par- 
liament passed  in  the  SSd  year  of  George  III.,  intitled, 
*^  An  act  for  repealing  an  act  made  in  the  4th  year  of 
the  reign  of  His  present  Majesty,  intitled,  ^  An  act  for 
enlarging  the  charitable  uses,  extending  the  objects,  and 
regulating  the  application  of  the  rents  and  profits  of  the 
estates  given  by  Sir  William  Harpur,  Knt.,  and  dame  Alices 
his  wife,  for  the  benefit  of  the  poorand  other  objectsofclut- 
rity  of  the  town  of  Bedford,'  and  for  the  better  manage- 
ment of  the  said  estates,  and  the  rents  and  profits  thereof;" 
after  reciting  the  letters  patent,  and  the  indenture  and  the 
act  of  the  4th  of  George  III. ;  and  further  reciting,  that 
it  was  found  by  experience  that  the  directions  given  in 
the  last-mentioned  act,  and  the  schedule  thereto,  for  the 
application  of  the  rents  and  profits  of  the  trust  estate 
and  premises,  were  in]some  instances  very  improper,  and 
occasioned  many  inconveniences  to  the  inhabitants  of  the 
town  of  Bedford,  and  that  the  premises  might  be  ma- 
naged, and  the  rents  and  profits  thereof  applied  in  a 
manner  much  more  advantageous  for  the  objects  of  the 
charity,  the  recited  act,  and  the  schedule  thereto  annexed, 
and  all  the  rules,  orders,  and  directions  therein  men- 
tioned, made  or  prescribed,  were  repealed,  and  declared 
absolutely  void :    And  it  was  enacted,   tliat  the  Lord- 
Lieutenant,  and  representatives  in  Parliament  for  the 
time  being,  of  the  county  of  Bedford,  the  mayor,  re- 
corder, aldermen,  common   council,  ^bailifls,  chamber- 
lains  and   representatives  in  parliament,  for  the  time 
being,  of  the  town  of  Bedford,  the  master  and  usher  of 
the  grammar  school  for  the  time  being,  and  eighteen  in- 
habitants of  the  town,  who  should  be  chosen  in  the 

manner 
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manner  thereinafter  mentioned,  and  their  respective  sue-  1818. 
cessors  to  be  choien  in  like  manner,  should  be,  and  -  -  -' 
were  thereby  accordingly  declared,  for  ever  thereafter,  &c.  of  the 
trustees  of  the  several  estates  and  premises  belonging  to  Sjj^"^ 
the  chari^;  and  should  let,  demise,  and  manage  the  same, 
and  apply  the  rents,  issues,  and  profits  thereof,  in  such 
manner  as  by  the  rules,  orders,  and  directions  in  the  sche- 
dule thereunto  annexed,  was  directed;  and  after  providing 
for  tlie  appointment  and  election  of  new  trustees  from  time 
to  time,  and  for  the  regulation  of  their  conduct,  it  was  en- 
acted, that  the  trustees  of  the  chari^  for  the  time  being 
should  be  called  by  the  name  of  <^  The  Masters,  Go- 
vernors, and  Trustees,  of  the  Bedford  Chari^,"  and 
should  use  a  common  seal,  4*^.,  and  by  such  name 
sue  and  be  sued,  4^.,  and  should  and  might  purchase^ 
take,  hold,  and  enjoy,  any  lands,  tenements,  or  heredita- 
ments, which  should  be  wanted,  for  erecting  thereon  any 
buildings  proper  and  necessary  for  the  use  of  the  chari^, 
without  any  license  or  writ  of  ad  quod  damnum^  and  the 
statute  of  mortmain,  or  any  other  statute  or  law  to  the 
contrary,  notwithstanding ;  and  it  was  further  enacted, 
that  in  case  any  trustee  or  trustees  should,  either  while 
continuing,  or  after  ceasing,  to  be  a  trustee  or  trustees, 
misconduct  himself  or  themselves  in  the  application 
of  the  rents  and  profits  of  the  charity  estates,  or  in  the 
management  of  the  same,  or  in  not  duly  accounting  for 
what  should  come  to  his  or  their  hands,  or  in  the  exe- 
cution of  any  of  the  trusts  and  authorities  vested  or  to 
become  vested  in  him  or  them,  by  virtue  of  the  act,  or 
should  misdemean  himself  or  themselves  in  any  manner 
whatsoever  relating  to  the  charity,  or  the  estate  thereof^ 
it  should  be  lawful  for  His  Majesty's  Attorney-General, 
and  also  any  person  or  persons  whomsoever,  with  the 
consent  of  His  Majesty's  Attorney-General,  to  prefer 
a  petition  or  petitions  from  time  to  time,  as  occasion 
Vol.  II.  K  k  might 
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1818.  might  require^  to  the  Lord  Chancellor  of  Great  Bri' 
J^  '  J.  '  iain^  or  the  Lord  Keeper,  or  the  Lords  Commissionerff 
Ac.  ef  the  of  theOreat  Seal  ofGreatBritatHf  agunst  any  such  trustee 
S'P^^y  or  trustees^  either  while  continuing  or  after  ceasing  to  be, 
itieh  trustee  or  trustees,  and  with  or  without  making  all  or 
any  of  die  odier  trustees  for  die  timebeing,  or  any  otherper- 
son  or  persons  who  had  been  a  trustee  or  trustees,  parties 
thereto^  if  the  Attorney-General,  or  such  person  or  per- 
sons should  so  think  fit ;  and  tlie  Lord  Chanodlor,  or 
Lord  Keeper,  or  Lords  Commissioners  were  authorised 
and  directed,  to  cause  the  6ame  to  be  heard  in  a  sum-^ 
mary  way,  and  should  have  full  power  to  direct  suck 
penson  or  persons  against  whom  such  petition  or  peti- 
tioner should  be  preferred,  to  be  examined  in  such  man-^ 
ner  as  should  be  thought  fit ;  for  the  discovery  of  the 
truth  of  the  matter  alleged  against  them  in  such  petition 
or  pietitions ;  and  such  order  or  orders  as  the  Court  of 
Chancery  should  think  fit  to  make  therein,  or  upon 
hearing  thereof,  should  be  observed  and  obeyed  by  such 
person  dr  persons  against  whom  such  petition  or  peti-* 
dons  should  be  preferred,  and  be  final  and  conclusive  to 
all  persons  whomsoever ;  and  the  same  should  and  might 
be  enforced  by  such  process  as  any  other  order  or  orders 
of  the  said  Court ;  and  the  costs  and  expenses  to  be  in-> 
curred  by  every  such  petidon  or  applicadon,  should  be 
paid  in  such  manner,  by  such  parties,  and  out  of  such 
fund,  as  the  Court  should  direct,  provided  that  any  thing 
therein  contained  notwithstanding,  the  trustees  appoint- 
ed, or  to  be  appointed,  under  that  act,  their  heirs,  exe- 
cutors, or  administrators,  should  also  be  liable  to  be 
sued  by  acdon,  bill,  information,  or  otherwise,  as  any 
other  trustee  or  trustees  for  charitable  purposes  were 
liable  to  be  sued  in  law  or  equity. 

The  pedtlon  then  stated,  that  by   the   schedule   to 
fibieb    the    act    referredf    it    was    provided,  •  among 

other 


CASES  m  CHANCERY^  *m 

other  things,  that  {a)  there  should  be  applied  end  1818^ 
distributed  yearly,  opt  of  the  rents  and  profits  «f  ^  .  ^""iUatorLi 
charity  estate,  the  sum  of  600/.  for  the  marriage  por*  te.  of  th« 
tions  of  forty  poor  m^ds  of  the  town  of  Bed/brd^  of  good  CmI^mw 
fame  and  reputation,  in  equal  shares,  at  the  times  and 
in  the  manner  thereinafter  directed ;  and  for  that  pur- 
pose  the  trustees  of  the  charity  should,  four  times  in 
every  year,  give  three  weeks'  public  notice  in  the  Iowa 
of  Bedjbtd^  that  they  intend  to  meet  in  the  town-hail,  to 
consider  of  poor  maidens  to  whom  portions  should  be 
given  on  their  respective  marriages ;  and  all  poor  maid^as 
resident  in  the  town  of  Bed/brd,  and  being  of  the  age  of 
sixteen  years  oit  upwards,  and  under  the  age  of  fifty 
years,  and  desirous  c^  being  candidates  for  such  portions, 
whose  fathers,  not  being  certificated  persons  from  par 
rishes  out  of  the  town  of  Betfford^  should  either  have 
been  occupiers  of  one  or  more  bouse  or  houses  in  the 
town  for  the  space  of  ten  years  next  preceding  their  be* 
coming  candidatest  or  should  have  been  bom  in  the 
town,  and  have  been  occupiers  of  one  or  more  bouse  or 
houses  therein  for  the  space  of  three  years  next  preced- 
ing their  becoming  candidates,  should  be  at  liberty 
to  send  to  the.ni^yor  of  the  town,  or  to  the  churchwar<^ 
dens  of  the  parish  wherein  they  should  respectively  re-» 
side,  an  account  in  writing  of  their  Christian  and  sur* 
names,  their  ages,  the  places  of  U)eir  births,  and  Uie 
names  of  their  parents ;  nnd  that  all  such  poor  maidensi 
not  being  of  bad  fame  and  reputation,  who  should  have 
given  in  such  account,  one  week  at  least  before  the  se- 
veral times  after-menticHied,  should  be  permitted  to  draw 
lots  on  the  Monday  next  after  Easter  day,  on  the  second 
Monday  after  Midsummer  day»  on  the  seomd  Monday 
after  Michaelmas  day,  and  on  the  Monday  next  after 
Christmas  day,  in  every  year,  for  ten  sums  of  20/.  each, 

(a)  The  Bleventh  iUtide, 
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1818.  on  every  of  such  days,  and  that  each  of  the  ten  poor 
^  '  .  maidens,  qualified  as  aforesaid,  who  should  draw  the.  ten 
&c.  of  the  beneficial  lots  on  each  of  the  said  several  days,  should  be 
^^l^  entitled  to  receive,  upon  the  day  of  her  marriage,  20/. 
for  her  portion,  provided  she  should  marry  within  two 
calendar  months  fi*om  the  lime  of  drawing  such  benefi- 
cial lot,  and  provided  she  should  not  marry  a  vagrant  or 
other  person  of  bad  fame  or  reputation  :  That  (a)  the 
house,  or  hospital,  which  had  been  already  erected 
for  the  habitation  of  poor  boys  and  girls,  bom  and 
resident  within  the  town  of  Bedfard^  who  were  pro- 
per objects  of  charity,  together  with  the  offices  and  out- 
buildings should,  from  time  to  time,  be  upheld,  main- 
tained, and  kept  in  good  and  sufficient  order  and 
repair;  and  that  so  many  of  such  poor  boys  and  girls 
should  be  taken  into  the  said  house,  monthly,  or 
oftener,  as  the  trustees  for  the  time  being,  assembled 
at  any  general  meeting,  or  the  major  part  of  them  so 
assembled,  should,  firom  time  to  time,  think  proper; 
which  boys  and  girls  should  be  provided  with  such  pro- 
per and  suitable  nourishment,  bedding,  clothes,  linen, 
and  other  necessaries,  and  with  proper  nurses  and  other 
assistants  to  take  care  of  them,  until  they  were  of 
a  proper  age  to  be  put  out  to  trade,  agriculture,  or 
other  business,  in  the  manner  thereinafter  mentioned ; 
and  in  the  mean  time  should  be  employed  in  fram- 
ing, knitting,  and  spinning  wool,  or  in  any  other 
branch  of  manufacture,  in  such  manner  as  the  trus- 
tees assembled,  &c.  should,  from  time  to  time,  order 
and  appoint;  and  that  the  expenses  of  keeping  the 
house,  &c.  in  repair,  and  the  wages  of  nurses  and  other 
persons  necessary  and  proper  to  be  employed  for  the 
purposes  mentioned  in  the  order ;  and  also  the  expenses 
of  laying  in  provisions,  furniture,  clothes,'  linen,  and 

(a)  The  fifteenth  article. 

other 
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other  necessaries ;  and  of  providing  wool  and  other  com«  1818. 
modities  for  keeping  the  boys  and  girls  to  work,  should  _  "  |^J. 
be  regulated  and  paid  out  of  the  rents,  &g.  of  the  cha-  &c.  of  the 
rity  estate,  in  such  manner  as  the  trustees  assembled,  Chabitt. 
&c.  should  direct,  so  as  the  same  did  not  exceed  the 
yearly  sum  of  300/.,  exclusive  of  taxes  and  expenses 
of  repairs,  and  that  there  should  be  at  least  twenty-six 
children  in  the  hospital:  That  (a)  the  sum  of  700/.,  further  ' 
part  of  the  rents,  &c.  of  the  charity  estate,  should,  yearly, 
by  two  half  yearly  sums  of  350/.,  be  applied  in  placing 
out  twenty  poor  children  apprentices  every  half  year, 
viz.  fifteen  boys,  not  being  under  the  age  of  thirteen 
nor  above  the  age  of  fifteen  years,  and  five  girls,  not  be- 
ing under  the  age  of  twelve  nor  above  the  age  of  fifteen 
years,  whose  respective  fathers  not  being  certificated 
persons  from  parishes  out  of  the  town  of  Bedford^  should 
either  have  actually  been  occupiers  of  one  or  more  house 
or  houses  in  that  town,  for  the  space  of  ten  years  next 
preceding  their  children  being  so  apprenticed,  or  have 
been  bom  in  the  town,  and  been  occupiers  of  one  or 
more  house  or  houses  therein  for  the  space  of  three 
years  then  next  preceding ;  and  that  all  such  poor  boys 
and  girls  respectively  qualified,  whose  names  should 
have  been  given  in  either  to  the  mayor  of  the  town,  or 
to  the  churchwardens  for  the  time  being  of  the  parish  in 
which  their  fathers  should  respectively  reside,  one  calen- 
dar month  before  the  respective  times  of  drawing  lots 
after-mentioned,  should  be  permitted  to  draw  lots  on  the 
second  Tmsday  afler  Michaelmas  day,  and  the  second 
Ttiesday  after  Lady  Day  in  every  year ;  and  that  the 
sum  of  20/.  should  be  paid,  as  the  apprentice  fee,  with 
each  of  the  fifteen  boys,  and  10/.,  as  the  apprentice  fee, 
with  each  of  the  five  girls,  *who  should  draw  the  bene- 
ficial lots,  upon  their  being  respectively  plac^  out  ap- 

{a)  The  sixteenth  article* 
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lS18i  prenticei^  within  the  space  of  two  calendar  months  after 
-  "*  1^  "Lyi  ^^^  should  have  drawn  such  beneficial  lots,  to  masters 
iicoitbb  and  mistresses  of  good  character  and  respoDsibility»  to 
^jJ^iOTiL  ^  approred  by  the  trustees  assembled,  &c  ;  and  that 
the  boys  should  be  bonnd  for  the  space  of  seren  years* 
and  the  girls  for  the  space  of  five  y^ars ;  and  that  the 
girls  should  be  apprenticed  to  such  trades  or  ocoupa- 
tiolis  only  as  women  usually  follow,  (lace  making  only 
excepted) ;  and  if,  upon  any  of  the  days  appointed 
for  drawing  lots,  the  fiill  number  of  fifteen  boys, 
qualified  as  aforesaid,  should  not  become  candidates, 
an  additional  number  of  beneficial  lots  should  be 
drawn  for  by  the  girls  who  should  offer  themselves  as 
eandidates,  so  that  twenty  beneficial  lots  might  be  drawn 
for  every  half  year:  That  (a),  in  case  any  of  the  poor  chil- 
dren who  should  draw  beneficial  lots,  should  die^  or  be 
otherwise  disposed  of,  or  not  be  put  out  apprentices 
within  six  calendar  months  firom  tlie  time  of  drawhig^ 
(unless  the  same  should  happen  by  de&ult  of  the  trus- 
tees, or  be  prevented  by  some  inevitable  accid^^t) 
the  moiiey  intended  for  such  child  or  children  should 
be  drawn  for  again  at  some  of  the  subsequent  days 
appointed  for  drawing  lots,  and  be  applied  for  the 
benefit  of  such  child  or  children  as  should  become  en- 
titled thereto  by  the  drawing  a  beneficial  lot :  That  (b) 
such  of  the  poor  boys  qualified  as  aforesaid  who  shoukl, 
upon  any  of  tlte  days  mentioned  in  the  sixteenth  order, 
have  drawn  the  unsuccessful  lots,  should  have  the  pre- 
ference at  the  next  succeeding  day  or  days  appointed  for 
drawing  lots  for  the  apprenticing  money,  and  shoald  be 
entitled  to  the  sum  of  20/.,  to  be  paid  upon  their  being 
respectively  put  out  apprentice,  in  preference  to  those 
boys  who  should  afterwards'  apply :  That  (c)  every  boy 
and  girl  so  put  oi^t  apprentice,  who  sliould  actually  serve 

{a)  The  seventeenth  article.  (r)  The  nineteenth  article. 

{b)  The  cighteentb  nrtrcke. 

the 
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the  full  term  o£  apprenticeship,  and  in  all  respects  gqmr        tBldi* 
ply  with  the  tenor  of  the  indentures  of  apprenticeship^        ^uH^lLm 
should,  on  producing  to  the  trustees  of  the  charity  as-  *  |bi.  oi'ib^ 
sembled,  &c.,  within  three  calendar  months  after  the  ex-     ^^^^^^. 
piration  of  their  respective  apprenticeships,  a  certificate^ 
signed  by  their  respective  masters  or  mistresses,  and  by 
the  minister  and  churchwardens  of  the  parish  where  they 
should   have   respectively  served  their  apprenticeship, 
testifying  such  actual  service  and  compliance  with  the 
tenor  of  their  indentures,  as  well  as  their  good  morals 
and  behaviour  respectively,  or  on  producing  such  other 
proof  thereof  as  the  trustees,  so  assembled,  should  re- 
quire, but  not  otherwise,  be  entitled  to  receive  such  sum 
of  money,  not  exceeding  20/.,  nor  less  than  10/.  each,  as 
the  trustees,  so  assembled,  should  judge  proper  and  ex- 
pedient; and  such  trustees  should  direct  the  payment 
thereof  accordingly. 

The  petition  proceeded  to  state,  that  the  petitioner,  Jb- 
seph  Li/oTiy  was  of  the  Jewish  persuasion,  and  had  con- 
standy  been,  for  the  space  of  twenty-one  years  last  past^ 
and  was  then,  the  occupier  of  a  house  in  the  parish  ofSt. 
Cidhberty  in  the  town  of  Bedford;  and  that,  on  the  se- 
cond Ttiesday  after  Michaelmas  day  1816,  th6  petitioner 
Sheha  Lyon,  one  of  his  daughters,  being  then  between 
twelve  and  fifteen  years  of  age,  viz.  at  the  age  of  foilrteeh 
years  and  four  months,  and  being  duly  qualified  ac- 
cording to  the  act  of  Parliament,  and  her  name 
having  been  given  in  in  the  usual  form  one  calendar 
month  before  the  time  of  drawing  lots,  as  directed  by. 
the  act,  presented  herself  to  the  masters,  governors,  and 
trustees  of  the  Bedfotd  charity,  as  a  candidate  to 
draw  a  lot  for  the  apprentice  fee  to  be  paid  to  girls ; 
That  the  masters,  &c.  then  refiised  to  permit  Sheba  Lyofi 
to  draw  a  lot,  alleging  as  a  reason  for  such  refusal  that 

K  k  4  the 
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V  ^^^^*  M  ^®  petitioner  Joseph  Lyon  was  of  the  Jewish  persuasion : 
Jn  re  Mastersi  'Hiat  since  that  refusal^  the  Masters,  &c.  had  come  to  a 
Acofthe  resolution  or  agreement,  not  to  permit  any  persons  of 
Cbaaitt,  the  Jewish  persuasion,  whatever  in  other  respects  may 
be  their  qualifications  under  the  terms  of  tiie  act  of  par- 
liament, or  the  children  of  such  persons,  to  partake  of 
any  benefit  under  the  Bedford  Charity :  That  Samuel 
Jjyon<i  the  son  of  the  petitioner  Joseph  Lyon^  was  many 
years  since  admitted  into  the  Free  School  of  the  Bedford 
Charity,  and  about  six  years  since,  was  permitted  to 
draw  lots  for  the  apprentice  fee  to  be  given  to  boys,  but 
did  not  draw  a  beneficial  lot;  in  consequence  whereof 
at  the  next  succeeding  day  appointed  for  drawing  fi>r 
the  apprenticing  money,  being  entitied  under  th^  act  of 
parliament  to  a  preference,  he  received  the  apprentice 
fee  firom  the  trustees :  And  that  about  two  years  since, 
Elizabeth  Lyon^  the  eldest  daughter  of  the  petitioner 
Joseph  lAfOfij  was  permitted  to  draw  lots  for  the  appren« 
tice  fee  to  be  given  to  girls,  and  drew  a  beneficial  lo^ 
imd  was  bound  i^rentice  accordingly. 

The  petition  fiurtiier  stated,  that  the  petitioner,  Jlff- 

chael  Joseph^  was  of  the  Jewish  persuasion,  and  had 

constantiy  been  for  thirty  years  past,  and  was  then  the 

occupier  of  a  house  in  the  parish  of  St.  Paulf  in  the 

town  of  Bedford,  and  that  Joseph  Joseph  and  Nathaniel 

Joseph,  his  two  sons,  were  admitted  to  the  free  school 

of  the  charity,  firom  their  respective  ages  of  eight  years, 

until  they  respectively  drew  lots  for,  and  received,  the 

'     apprentice  fee  to  be  given  to  boys,  and  were  both  bound 

apprentice  to  the  petitioner  Michael  Joseph,  in  his  trade 

of  a  silversmith,  by  the  Masters,  &c«  of  the  charity, 

and  the  eldest  son  was  bound  apprentice  at  Michael^ 

mas  1810,  and  having  served  his  apprenticeship,  and 

produced  a  certificate  pursuant  to  the  directions  of  the 
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act,  received  the  sum  of  10/.  from  the  Masters,  &&,  at        1818. 

the  meetinfif  held  on  the  second  Tuesday  after  Michaelmas   ^  '   -      ' 

In  re  Masten, 

1817 ;  that  the  three  eldest  daughters  of  the  petitioner     &c.  of  the 

Michael  Joseph^  were  respectively  admitted  to  draw  lots     chTm  "'^ 

for  the  apprentice  fee  to  be  given  to  girls,  but  did  not  draw 

beneficiallots,  and  that  at  the  times  of  their  respectivemar- 

riages,  they  received  the  marriage  portions  to  be  given  to 

poor  maids ;  and  the  fourth  daughter  of  the  petitioner  Mu- 

chad  Joseph  received  both  an  apprentice  fee  and  marriage 

portion;  that  the  petitioners  had  made  application  to  the 

masters,  governors,  and  trustees  of  the  Bedford  charity, 

to  admit  the  petitioner  Sheba  Lyon  to  draw  lots  for  the 

apprentice  fee  to  be  given  to  girls,  and  to  permit  persons 

of  the  Jewish  persuasion,  poor  inhabitants  of  the  town 

of  Bedford,  duly  qualified  in  other  respects,  and  their 

children,  to  partake  of  the  benefit  of  the  Bedford  charity, 

and  that  John  Wing,  the  mayor  of  the  town  o(  Bedford, 

in  answer  to  an  application  made  to   him  for  such 

purposes    by    the    petitioner    Isaac  Lyon    Goldsmith^ 

wrote  a  letter  to  the  last  named  petitioner,  dated  the 

5th   of  January,  1818,  informing  him,  that  although 

the  children  of  the  petitioner  Michael  Joseph  had  been 

allowed  the  benefit  of  the  charity  without  objection,  yet 

the  trustees  finding  the  number  of  Jews  increasing  in 

Bedford,  entertained  considerable  doubts  whether  such 

persons  were  objects  of  the  charity,  and  that  they  liad 

been   advised   to   refiise,    and  had  refiised,   to   admit 

Jews  to  participate  in  the  benefit  of  the  charity,  leaving  it 

to  the  persons  so  refiised,  if  they  should  think  proper,  to 

bring  the  matter  before  the  I<ord  Chancellon 

The  petition,  then  stating  {he  act  of  the,52d  year  of 
George   3.   (a),   entitled,    an  act  to  provide  a  sum^ 

.  («)  C.  \o\. 
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^^^®*       liiary  remedy  In  case  of  abuses  of  trusts  created   fer 

/fff^Masten   charitable  purposes,    and  that  by  virtue  of  the  said 

ftc^dftbg     act5   of  p^Iiament,   or  one  of  them,  the  petitionera 

Ckabitt.      ^ctb  entitled  to  relief  in  the  premises,  prayed  that  it 

might  be  declared  that  the  poor  Inhabitants  of  the  town 

(SfBed/brd  in  other  respects  duly  qualified,  are  entitled 

to  the  benefit  of  the  Bedfbrd  charity  for  thtoiseltes  and 

their  children,  whether  they  are  Jews  or  Christians,  and 

thftt  the  masters,  governors,  and*  trustees  of  the  Bedford 

charity  might  be  ordered  to  permit  Skeba  Lyon  to  draw 

lots  for  the  apprentice  fee  to  be  paid  to  girls,  in  pursuance 

of  the  act  of  paiiiament,  and  in  case  she  should  draw  a 

beneficial  lot,  that  the  masters,  he.  might  be  ordered  to 

pay  the  flpprentlce  fee  to  her. 


July  31.  ^'  Samuel  Bonkilkf^  Mr.  Belk  Imd  Mr.  Heald,  in  sup- 

port of  the  petition. 

This  petition  is  presented  by  persons  immediately 
interested  in  the  charity,  and  by  other  respectable  in* 
dividuals,  not  interested,  who  consider  it  their  duty 
to  support  the  claims  of  those  of  their  persuasion 
to  benefits  which,  aftei*  having  been  long  enjoyed,  are 
recently  denied  to  them.  It  is  clear  that  Jews  may 
be  objects  of  thi^  charity.  The  clause  requiring  at- 
tendance at  some  place  of  religious  worship  every 
Sunday  (a),  is  indeed  not  literally  applicable  to  Jews, 
but  it  implies  an  intention  not  to  confine  the  charity  to 
persons  of  the  established  religion ;  the  design  was,  to 
require  some  form  of  religion ;  and  the  Court  will  not, 
from  that  single  clause,  which  certainly  comprehends 


(«)  Postf  p.  501. 
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lUNDadn  Cfttholicsy  irtfer  the  exclusion  of  Jews.    The  ex*  1818^ 

pression  in  the  eleventh  rule,  "  Christian  name/'  was  j^  ^^  Ma^tewi 

designed  merely  to  secure  a  statement  of  the  prccnomeiiy  &c.  of  the 

though  not  imposed  with  the  ceremony  of  baptism.  The  Cuawty* 
certificate  required  from  apprentices  concerns  moral  con- 
dact  only,  not  religions  ceremonies. 

The  apprehensions  entertained  by  the  trustees  of  an 
imdue  accession  to  the  numbers  of  foreign  Jewish  inha-> 
bitants  of  Bedford^  if  well  founded^  may  be  better  remov- 
ed by  an  extension  of  the  term  of  ten  years'  residenccfj  at 
present  required  in  irihnbitant  householdenr,  to  qualify 
their  children  as  objects  of  the  charity,  than  by  a  regii- 
lation  affecting  religion.  No  sufficient  reason  is  assigned 
to  justify  the  trustees  in  estabhshing  a  distinction  to  the 
disadvantage  of  persons  conscientiously  ibllowing  the 
faith  of  their  ancestors^  It  must  be  argued,  that,  if  there 
were  no  objects  of  the  charity  except  Jews,  the  fttwd 
should  be  applied  to  other  purposes,  rather  than  for  their 
benefit. 


The  particular  regulations  of  this  charity  not  excluding 
Jews,  the  trustees  must  maintain  a  general  pr(^ostti€>iiy 
that  Jews  cannot  claim  a  benefit  under  any  charity.  Oaf 
law  recognises  no  such  rule.  The  decisioft  of  Lord 
HardvHcke  in  Dc  Costa  V.  De  Paz  {a)  establishes  only 

that 


(a)  Amb.228.  \  Dick.258. 
2  Ves.  274..  276.  7  Ves.  76.  2 
Jac.S^  Walk.  308.  The  follow- 
ing note  of  that  case,  which 
supplies  many  deficiencies  in 
the  printed  reports,  is  extract- 
ed from  Mr.  Coxes  MSS. 


"  De  Costa,  v.  De  Paz.     A  bequest  for 
'  the  mainte- 

Michs.  17  Geo.  2.  nance  of  an 

"  The    questions    in    this   assembly  for 
case  arose  upon  fhe  will   of  SSsif £. 
one  Elias  de  Paz,  who  there-    and  advancing 
by  directed  his  executors  to   '.^?  Jewish  re- 
invest a  sum  of  1200/.  in  some  !&•" 


govem- 


ill^al. 
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that  a  bequest  for  the  propagation  of  the  Jewish  religiou 

I      M  teiM-  ^  ^^^^  ^^^  ^^^  persons  of  that  persuasion  cannot  be  ob- 
&c.  of  the  :^--.*« 

Bedfoao 

CaAAITT.         ■ 


jects 


governmeut  or  other  secu- 
rity; and  directed  that  the 
revenue  arising  therefrom 
should  be  applied  for  ever  in 
the  maintenance  of  a  Jesiba^ 
or  assembly  for  daily  reading 
the  Jewish  law,  and  for  ad- 
vancing and  propagating 
their  holy  religion;  and  di- 
rected that  his  executors^ 
during  their  respective  lives> 
should  have  the  management 

the  assembly,  and  appoint^ 
ed  A.  B.  and  C.  his  residuary 
legatees ;  and  the  bill  was  to 
have  this  1200/«  laid  out  ac- 
cording to  the  will. 

"  The  Lord  Chancellor 
upon  the  opening  asked,  if 
there  had  ever  been  a  case 
where  such  a  charity  as  this 
had  been  established,  for  it 
being  against  the  Christian 
religion,  which  is  part  of  the 
law  of  the  land,  he  thought 
he  could  not  decree  it. 

"  Mr,  Clark  said,  that  no 
cases  could  be  found  antece- 
dent to  the  act  of  toleration, 
(a)  where  a  bequest  of  this 
kind  had  been  established; 
yet  since  that  act,  by  which 
sects  differing  from  the  esta- 
blished religion  are  by  law 

(a)  1  W.4rM.  c.  18. 
lb)  1  Ed.  6.  c.  14, 


tolerated,  there  may  be  some 
instances;  but  the  present 
case  is  of  a  sect  that  can  only 
be  said  to  be  connived  at ; 
that  it  may  therefore  become 
material  to  consider  whether 
this  bequest  will  not  come 
within  the  statute  of  Edward 
the  6th  of  superstitious  uses, 
(b)  and  whether  there  are 
not  some  vesting  clauses  in 
the  statutes  concerning  su- 
perstitious uses,  that  may 
give  this  legacy  to  the  crown. 
"  Jii/der,  Attorney  Gene- 
ral* The  Act  of  Toleration 
gave  no  new  right  to  sectaries, 
but  only  took  away  the  effect 
of  the  penal  laws,  and  gave 
people  hberty  of  worshipping 
God  their  own  way.  Before 
the  Revolution  there  were 
cases  that  have  not  been  re- 
ceived since,  particularly 
Baxter* s  case.  ( 1  Vern.  248. 
revised  afler  the  Revolution, 
2  Fern.  105.)  (c).  How  is 
the  present  case  ?  It  is  only 
for  propagating  and  reading 
that  law  which  is  allowed  in 
our  church,  and  which  is  the 
foundation  of  the  Christian 
religion.  By  the  toleration  a 
liberty  was  at  last  given  to 


(c)  See  7  Ves.  76. 
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jects  of  a  charitable  institution.     The  highest  authority         1818. 
which  we  acknowledge  instructs  us,  that  diflPerence  of  j^  ^^  Masters 

faith      &c.  of  the 
Bedfo&d 

CUA&ITY. 


these  people.  By  the  statute 
of  Edward  the  6th,  supersti- 
tious devises  of  lands  and  per- 
sonal estate  are  not  made 
void,  but  come  to  the  crown, 
and  this  court  has  considered 
the  statute  as  making  a  gift 
to  the  crown ;  and  therefore 
that  might  be  the  foundation 
of  the  first  determination  in 
Baxter's  case :  there  could  be 
no  other  ground  for  it. 

Mr.  Noelf  for  the  residuary 
devisees,  insists  that  this  be- 
quest is  absolutely  void;  as 
being  in  opposition  to  the 
Christian  religion,  and  for 
establishing  the  Jewish ;  and 
that  it  cannot  take  effect  to 
vest  in  the  crown  as  a  devise 
to  a  superstitious  use,  because 
it  is  not  so;  and  therefore 
as  it  is  part  of  the  will 
that  cannot  be  performed, 
it  falls  into  the  residuum, 
and  must  go  to  the  devisees 
of  that. 

The  cases  before  the  revo- 
lution where  the  crown  inter- 
posed, were  a  great  strain  on 
the  power  of  the  crown,  and 
not  approved  by  the  court, 
and  could  be  on  no  other 
foundation  than  as  vested  in 
the  crown  as  a  bequest  to  a 
superstitious  use. 


Ld.  Hardmclcey  Chancellor. 

This  case  requires  two 
considerations ;  1st.  Whether 
the  legacy  in  question  is  good, 
and  such  as  this  Court  can  or 
ought  to  estabUsh  ?  and,  2dly. 
If  not,  whether  it  is  void  ab- 
solutely, or  only  to  the  par- 
ticular intent,  so  as  to  leave 
it  a  general  legacy,  and  such 
as  the  crown  may  dispose 
of?  As  to  the  first,  I  am 
of  opinion  that  it  is  not  a  good 
legacy,  and  ought  not  to  be 
established,  no  such  instance 
being  found.  Nobody  more 
against  laying  penalties  or 
hardships  upon  persons  for 
the  exercise  of  their  particu- 
lar religion  than  I  am  ;  but 
there  is  a  great  difference  be- 
tween doing  this  and  estab- 
lishing them  by  acts  of  the 
Court.  The  cases  of  dissent- 
ing ministers  before  the  To- 
leration were  different ;  par- 
ticularly Baxter's  case,  was 
not  of  an  illegal  bequest,  but 
was  a  bequest  for  poor  eject- 
ed ministers :  and  even  as  to 
this  case  of  the  Jewish  reli- 
gion, it  would  be  for  a  dif- 
ferent consideration,  were  it 
for  the  support  of  poor  per- 
sons of  that  religion.  Orders 
are  made  by  me  and  the  Mas- 
ter 
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faith  should  not  exclude  a  brother  in  distress.     Whore 


-    ^,  admission  to  institutions  requires  subscription  to  certain 

In  re  Masten,  ^  *- 

&c.  ofthe  articles, 

Bedforp 

Charity. 


A  bequest  for 
the  support  of 
poor  Jews  is  ' 
yalid. 


Christianity  is 
a  part  of  the 
law  of  £«- 
glaruL 


Effect  ofthe 
act  of  tolera« 
tion. 


ter  of  the  Rolls,  every  year, 
upon  petitions  for  their  sup- 
port, as  poor  people.  But 
this  is  a  bequest  for  the  pro- 
pagation of  the  Jewish  reli- 
gion ;  and  though  it  is  said, 
that  this  is  a  part  of  our  re- 
ligion, yet  the  intent  of  this 
bequest  must  be  taken  to  be 
in  contradiction  to  the  Chris- 
tian religion,  which  is  a  part 
of  the  law  of  the  land,  which 
is  so  laid  down  by  Lord  Hale 
and  Lord  Rai/mond(a)  ;  and 
it  undoubtedly  is  so  ;  for  the 
constitution  and  policy  of  this 
nation  is  founded  thereon. 
As  to  the  Act  of  Toleration 
ho  new  right  is  given  by  that, 
but  only  an  exemption  from 
the  penal  laws.  The  Toler- 
ation act  recites  the  penal . 
laws,  and  then  not  only  ex- 
empts from  those  penal  laws, 
but  puts  the  religion  of  the 
dissenters  under  certain  re- 
gulations and  tests.  This  ren- 
ders those  religions  legal  (^), 
which  is  not  the  case  of  the 


Jewish  religion,  that  is  not  The  J( 
taken  nptice  of  by  any  la«r,  ^^J^ 
but  is  barely  connived  atj^gii^i, 
by    the    legislature.  connifi 

"  But  the  second  question®^ 
is  more  doubtful,  as  to  what 
will  be  the  consequence  of 
my  opinion  upon  the  first? 
The  objection  is^  that  this  is 
a  superstitious  use^  and  so 
that  the  bequest  must  go  to 
the  crown ;  but  in  answer  to 
this  it  is  said,  that  that  can 
only  be  in  pases  that  are 
within  the  statute  of  Ed- 
ward 6.  But  the  cases  have 
gone  further;  and  in  Bax* 
ter  8  case  it  is  said,  that  the 
Court  hath  taken  in  charities 
171  eodem  genere,  and  though 
this  decree  was  reversed,  yet 
it  was  on  the  general  point 
that  the  bequest  was  not  ille- 
gal, (c)  And  there  is  another 
case  to  this  purpose,  which 
is,  the  Attorney  General  and 
Guise, 2  Vern.  (d)^  where  tlie 
case  of  one  Combes  is  men- 
tioned, which  was  before  the 


(a)  Taylor^  case,  I  Vent.  295.  fieaiix  Letters  to  Bliickstofie,  Ap^. 
5  Kelt.  607.  621  lVoolston\  case.  Rex  v.  Barker,  3  Burr.  1265. 
Fitzg.  64.  2  Str.  834.  Vide  post,]),     1  Bl.  300.  352.  Attorney-General 


527. 

{b)   See    Harrison    v.    Evans, 
2  Bums,  E.  L.  207.  220,    Fur^ 


V.  Pearson  3  Mer,  553, 
(c)  7  Vcs,  76. 
(rf)  P.  266. 

Toleration 
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articles,  a  person  declining  to  subscribe  19  disqualifiedi 
not  by  his  principles,  but  by  the  omission  of  tlie  cere- 
mony. 

The  Solicitor  General^  for  the  trustees^  suggested 
a  doubt  whether  the  warden  and  fellows  of  new  college, 
expressly  appointed  visitors  of  the  gratAmar  school, 
were  not  also  visitors  of  other  parts  of  the  charity ;  and 
insisted  that  the  question  depended  on  the  intention  of 
the  founder,  the  act  of  parliament  not  extending  to  any 
class  of  persons  not  originally  comprehended  within 
the  letters  patent. 


1818. 

In  re  Master^ 
&c.  of  th^ 
Bbdfor^ 

CuARIty. 


The  Lord  Chancellor. 

It  is  indispensable  to  see  the  letters  patent,   from 
which  alone  can  be  coUjected  th^  objects  of  the  charity^ 


It  of 
crown 
er  a 
se  to  a 
irsti- 
8  use. 


Toleration  Act ;  and  there 
such  bequest  was  held  not 
void.  But  if  this  is  to  be 
considered  as  a  superstitious 
use,  it  would  be  a  proper  con- 
sideration for  a  court  of  re- 
venue ;  for  I  do  not  think  the 
crown  is  obliged  to  apply  a 
bequest  to  a  superstitious  use 
to  a  charity.  If  it  be  an  il- 
legal bequest,  then  it  is  an- 
other consideration,  and  the 
Court  may  direct  the  appli- 
cation. Therefore,  upon  this 
part  of  the  case  I  have  great 
doubt,  and  all  I  shall  do  at 
present  is,  to  direct  the  mo- 
ney to  be  paid  into  the  bank, 
and  shall  reserve  the  deter- 
mination as  to  the  disposition 
of  it  ibr  farther    consider* 


ation."  —  Mr.  Code's  M SS. 
''As  to  the  said  legacy  of 
1200/.  given  by  the  said  will 
towards  the  establishing  a  «/e- 
siba,  or  assembly  for  reading 
and  improving  the  Jewish 
law,  his  Lordship  declared, 
that  he  was  of  opinion,  that 
the  same  was  not  good  in  law, 
and  ought  not  to  be  decreed 
or  established  by  this  Court ; 
but  doth  reserve  the  con- 
sideration, whether  the  said 
sum  of  1200/.  ought  to  faH 
and  accrue  to  die  residue  of 
the  said  testator's  personal 
estate,  or  be  applied  to  any 
other,  and  what  use,  &c." 
6th  December  1743.  Heg. 
Lib.  A.  1743,  fol.  94. 

referred 
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1818.       referred  to  by  the  recital  in  the  act.    The  Court  must 

Inreil  tm  *^  ^  informed  whether  it  does  or  not  f^pear  on  the 

&c.  of  the  '  records   of  the  charity,   that  a  Jew  has   ever  voted 

Cb^rity.     ^  ^®  choice  of  trustees,  or  been  elected  trustee,  or 

educated  in  the   grammar  school,  or    apprendccd,   or 

admitted  into  the  alms-houses ;  and  whether  any  of  the 

poor  maidens    who  have  received  marriage  portions 

have  been  Jewesses.     In  deciding  whether  Jewesses  can 

be  entitled  to  the  benefit  of  those  portions,  the  Court 

must  recollect  what  will  be  the  effect  of  that  decision  on 

all  the  other  provisions.     My  present  opinion  is,  that 

the  warden  and  fellows  of  new  college,  are  visitors  of 

the  grammar  school  only. 


mm 


Affidavits  were  afterwards  filed  in  support  of  the 
petition,  and  in  opposition  to  it. 

The  affidavits  of  Michael  Joseph^  Joseph  Levt\  and 
Godfrey  Levi^  in  support  of  the  petition,  stated,  that  since 
the  petitioner  Michael  Joseph  became  a  resident  house- 
holder at  Bedford^  he  had  twice  voted  in  the  annual 
election  of  trustees  of  the  charity,  once  when  such 
elections  used  to  take  place  at  the  old  town-hall,  which 
had  been  pulled  down  upwards  of  twelve  years,  and 
once  nt  the  sessions  house,  where  the  elections  had  been 
since  held ;  that  on  occasion  of  his  last  voting,  he  was 
solicited  so  to  do  by  Mr.  J".  C,  one  of  the  present  trus- 
tees, and  an  alderman  of  the  town  of  Bedford ;  and 
that  he  had  been  at  several  other  times  solicited  to  vote 
in  the  election  of  trustees,  but  had  declined  so  doing 
in  consequence  of  its  being  inconvenient  to  him  to  be 
at  Bedford  at  the  time  of  the  elections ;  that  he  settled  at 
that  town  and  became  a  housekeeper  there,  about 
thirty-one  years  ago,  and  at  that  time  there  was  no 
other  person  professing  the  Jewish  religion  there,  nor  had 

been,  in  the  memory  of  man ;  that  he  had  had  two  sons 

and 
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and  seven  daughters,  all  of  whom  were  bom  in  Se^fhri^  1818. 
and  then  living,  and  that  both  his  sons  were  admitted  *^  "-  ' 
into  the  free  school  of  the  chari^  and  were  educated  ftc.  of  the  * 
there  in  the  usual  manner,  his  eldest  son  bang  in  the  ^^^^^ 
lower  or  writing  school,  and  his  youngest  son  both  in 
the  grammar  and  writing  school,  and  both  of  them 
drew  for  and  received  apprentice  fees  fixim  the  charity^ 
and  the  eldest,  on  being  out  of  his  apprenticeship, 
and  on  production  of  the  certificate  required  by  the  ad, 
received  the  bene&ction  of  10/.;  that  his  four  eldest 
daughters  drew  for  apprentice  fees  given  to  girls,  the 
three  eldest  of  them  did  not  draw  beneficial  lots,  but 
the  youngest  having  drawn  a  beneficial  lot,  the  apprentice 
fee  was  paid  with  her :  that  all  his  daughters  had  since 
claimed  and  received  the  marriage  portions  given  to  poor 
maidens;  that  the  eldest  of  his  three  youngest  daughters 
had  twice  drawn  for  the  apprentice  fee,  namely  at  Michael-' 
mas  1814^  and  Lady  Day  1815,  but  drew  misuccessfiil 
lots  on  both  occasions ;  that  no  Jew  had  ever  been  pro^ 
posed  or  elected  a  trustee  of  the  charity ;  but  that  such 
trustees  had  always  been  elected  from  among  the  most 
opulent  and  considerable  inhabitants  of  the  town ;  and 
no  Jew,  during  the  time  of  Michael  JosepVs  first  resi- 
dence there,  had  been,  by  his  circumstances  and  mode 
of  living,  entitled  to  the  dbtinction  of  being  elected 
a  trustee :  that  no  Jew  boy  or  girl  had  ever  been  admit- 
ted into  the  hospital,  nor  any  Jew  into  the  alms-houses 
belon^ng  to  the  charity,  and  that  no  Jew  girl  ever 
received  the  donation  given  to  maid  servants,  and  no 
Jew  ever  received  any  part  of  the  monies  distributed 
annually  tmder  the  provisions  of  the  act,  among  the 
poor  inhabitants  of  Bedford  /  but  that  no  one  pro- 
fessing the  Jewish  religion  since  Michael  JosepVs  re- 
sidence in  the  town,  or  at  any  time  preceding,  as  he 
believed,  had  ever  applied  for,  or  been  a  fit  object  to 
Vol.  II.  L  1  partake 
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1S10«       j^MMni  any  of  those  benefactions,  (in  as  much  as  no 
AjJ*2*^^  J«#  faiid  been  incapacitated  by  age  dr  infirmity,  so  as  to 
ite.  of  tte     S^l  wiUiin  &e  description  of  pers<»i8  for  whose  benefit 
^^1^      tte  ainuhhbuses  were  erected,)  or  to  receive  the  surpliis 
•F  ttie  chari^  fimds  annually  dbtributed ;  and  no  Jew 
,  girl»  the  daoghter  of  an  hihabitaht  of  Bedford^  had  erer 
gone  out  to  service;  that  there  were  then  three  Jew 
lioiisdreepers  in  the  town^  and  no  more,  and  that  since 
MichM  Joseph  first  came  to  reside  in  the  town,  there 
had  been  four  other  Jew  families  resident  as  house- 
keepers there^  all  dT  whom  had  dther  left  the  town,  or 
eeftsed  to  be  housekeepers  therein. 

The  affidavits  farther  stated,  that  Go^ey  Leoi^ 
rend»t  at  Bedford^  had  four  daughters  and  a  son,  of 
whom  the  two  ddest  daugfatems  were  received  at  the  pre- 
paratory fi*ee  sdiool  belonging  to  the  charity,  at  its  first 
erectfam  in  1816,  and  continued  there  for  a  omsider^ 
aU^  time^  until  he  thought  proper  to  remove  them,  and 
place  thetn  in  another  school;  and  that  the  youngest 
daught^l^  of  Mickaei  Jdsqih  and  Josqph  Lyon  were  ed^- 
Mitted  into  the  preparatory  sdiool,  but  had  since  been 
remoted  by  diem. 

The  affidavits  of  John  Brei-don^  clerk,  doctor  of  civil 
bw,  master  of  the  firee  grammar  school,  William  Massey^ 
masteh:  of  the  writing  schocH,  and  John  Furzey  master  of 
the  ho^ital  for  the  nourishment  of  poor  children^  and  of 
the  Httrpur  pl^eparatory  school,  filed  in  opposition  to  the 
|)dtition)  stated,  that  in  January  1811,  Dr.  Brerettm  was 
l^dinted,  by  the  warden  and  fellows  of  Neo)  CMege^ 
Oxford^  master  of  the  free  grammar  school,  ti^n  die 
death  of  the  late  master ;  that  soon  after  his  appoint- 
ment, certain  Ifegulations  for  the  management  of  the 
Ichoc^  W^i^  made  and  approved  by  the  warden  and  fel- 

towS| 
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lows,  and  also  by  the  masters,  governors,  and  trustee^  18  iS. 
and  by  Dr.  Brereton^  which  were  printed  and  distributed  ,  MattM*. 
in  the  town  of  Bedford,  and  a  copy,  painted  on  boards,  Ac'oitktB 
placed  in  the  school,  and  the  school  had  ever  since  been,  ChTutt. 
and  still  was,  conducted  agreeably  thereto;  that  each 
boy  attending  the  grammar  school  was  required  to  leam, 
and  was  instructed  in,  the  Latin  language,  and  so  soon 
as  he  had  made  su£5cient  progress  therein,  he  was  re- 
quired to  learn,  and  was  instructed  in,  the  Greek  lan- 
guage, and  in  reading  the  Greek  Testament,  and  the 
works  of  such  Latin  and  Greek  authors  as  were  usual  in 
public  schools,  and  the  boys  were  divided  into  classes 
as  usual  in  such  schools ;  that  every  boy  was  also  in- 
structed in  the  principles  of  the  Christian  religion,  and 
required  to  read  the  Bible  and.  New  Testament ;  that  on 
Dr.  BreretorCs  entrance  on  the  duty  of  master  of  the 
grammar  school,  in  1811,  he  found  Nathan  Joseph,  the 
son  oi  MichaelJoseph,  one  of  the  scholars  in  that  school ; 
that  Nathan  Joseph  (who  also  attended  the  writing 
school)  never  made  further  progress  than  learning  the 
Latin  grammar,  and  remained  altogether  not  more  than 
twelve  mouths  in  the  school,  when  his  father  took  him 
away ;  that  Michael  Joseph  requested  Dr.  Brereton  to 
dispense  with  Nathan  JosepKs  attendance  in  school  at 
the  time  of  morning  and  evening  prayer,  on  account 
of  its  being  inconsistent  with  his  fidth  as  a  Jew,  and 
for  the  same  reason  to  dispense  with  his  attendance  on 
the  Saturday,  being  the  Jewish  Sabbath,  and  also  oa 
the  Jewish  holidays;  that  Nathan  Joseph  never  at- 
tended the  grammar  school  on  a  Saturday,  nor  on 
certain  other  days  which  were  Jewish  holydays ;  that  he 
was  very  irregular  in  his  attendance  in  school,  of  which 
Dr.  Brereton  frequently  complained  to  Michael  Joseph, 
who  uniformly  described  his  absence  to  be  of  necessi^, 
on  account  of  his  being  of  the  Jewish  persuasion ;  that 
no  boy  of  the  Jewish  persuasion,  except  Nathan  Joseph, 

LI  2  had 
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1818.        had  at  any  time  applied  for  admission^  or  been  admitted, 

-.        "  \       into  the  grammar  school,  during  the  time  Dr.  Brereton 
In  re  Masten ,  "  »  &  ^ 

&c.  ofthe     had  been  the  master  thereof:  that  all  the  boys  m  the 
CuAmTY.      writing  school,  without  exception,  were  educated  in  the 
principles  of  Christianity,  and  taught  to  read,  and  actu- 
ally read,  the  Bible  and  New  Testament,  and  learn  and 
repeat  the  Church  Catechism  ;  that  no  boy  of  the  Jewish 
persuasion  had  applied  for  admission,  or  been  admitted, 
into  that  school,  during  the  time  W.  Massey^  who  was 
appointed  in  December  1814,  had  been  the  master;  that, 
in  June  1815,  the  masters,  S^c.  founded  a  school  for  in- 
structing the  poor  boys  of  the  town  upon  Dr.  BeWs  sys- 
tem of  education,  by  the  name  of  a  preparatory  school, 
and  John  Fw^e^  master  of  the  hospital  for  poor  children, 
was  appointed  master;   that  no  Jew  boy  had  ever  been 
educated  in  the  preparatory  school ;  that  on   the  after- 
noons of  Tuesday  and  Thursday^  in  each  week,  being  the 
half  holydays  of  the  boys,  the  school  was  opened  for  the 
education  of  girls  residing  in  tlie  town,  in  reading,  writ- 
ing, and  arithmetic,  from  two  till  four;  that  two  daugh- 
ters of  ilf/cAflr^/ Josqo//,  three  daughters  oi  Joseph  Lyon^ 
and  two  daughters  of  Godfrey  Levi,  came  to  the  prepa- 
paratory  school,   for  education,   on  the    Tuesday  and 
Thursday  afternoons,  for  about  six  months ;  that  the  two 
daughters  of  Michael  Joseph  informed  Furze,  that,  being 
Jewesses,  they  were  not  allowed  to  read  the  New  Testa- 
ment, and  he  permitted  them  to  read  the  commandments 
and  the  Bible  only;  that  the  children  oi  Joseph  Lyon  and 
Godfrey    Levi,    being    little    children,    were,    on    the 
above  afternoons,  put,  with  children  of  the  same  class,  to 
read  the  parables  and  miracles  of  the  New  Testament ; 
that  all  the  Jew  children  staid  away  from  tlie  school  on 
certain  days,  which  were  Jewish  holidays,  and  neither  of 
the  Jew  children  remained  in  the  school  more  than  six 
months,  when   they  entirely  ceased  to  attend,  except 
Sheba  Joseph,  who  remained  upwards  of  twelve  months. 

The 
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The  affidavit  of  John  Whitehomey  clerk  to  themasterSf        1818. 
&c.  of  the  charity,  stated  that  he  was  of  the  age  of  forty*  -  — '  . 

eight  years,  and  a  native  of  Bedford^  out  of  which  he  &cofthe 
had  never  resided  for  six  months  together ;  that  he  n^  c"*  wty 
ver  knew  or  heard  of  any  Jew  residing  in  the  town  be- 
fore Michael  Joseph  came  to  reside  therein,  about  thirty 
years  ago,  since  which  time  other  Jews  had  come  to  re* 
side  there;  and  that  in  November  1799  he  was  ap- 
pointed by  the  masters,  &c.  to  take  the  management  of 
the  English  or  writing  school  of  the  charity,  the  then 
master  being  incapacitated  by  age,  and  upon  his  decease 
in  1803.  the  deponent  was  appointed  master;  that  dur* 
ing  the  time  he  officiated,  the  boys  in  the  school  were 
severally  instructed  in  the  principles  of  the  Christian  re- 
ligion, and  read  the  Bible  and  New  Testament,  and 
learned  and  repeated  the  Church  Catechism  ;  that 
no  boy  of  the  Jewish  persuasion  was  ever  admitted  into 
the  school  for  education  before  the  deponent  officiated 
as  master,  and  the  only  boys  of  the  Jewish  persuasion 
who  were  admitted  whilst  he  was  master,  were  Joseph 
Joseph,  eldest  son  of  Michael  Joseph,  and  Lemuel  Lyon^ 
son  of  Joseph  Lyon ;  that  Michael  Joseph,  on  occasion  of 
his  son's  admission,  requested  that  Joseph  Joseph  might 
not  be  desired  to  attend  the  morning  and  evening  prayers 
on  account  of  his  religion  ;  that  the  deponent  did  not 
dispense  with  Joseph  Josepfi's  attendance,  but  permitted 
him  to  sit  instead  of  kneel  during  siicli  prayers;  that  at 
the  request  of  Mi'^harf  Josrjih^  tlu^  deponent  permitted 
Joseph  Joseph  to  l^o  r.li^eut  iroiii  scIum^I  K^vcry  Safurdai/, 
bein^r  the  Jewish  S(flif'/i.'/).  and  i\ho  on  siir]i  (iavs  us  %vore 
Jewish  holydnys  :  tnat  L'hmi  I  Tjjoji  was  al-(>  absent,  every 
Saturday,  and  on  ila;  Jewish  ]ioly^la\s  :  tliat  noithev  Jo- 
seph Joseph  or  Lnuurl  J^ipm,  on  account  of  tln-ir  reli- 
gion, ever  read  tlie  New  Testament,  or  learned  the 
Church  Catechism,  as  all  the  other  boys  did ;  that  in 
Jvly  1809  the  deponent  was  appointed  by  the  masters, 
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1818.  &c.  to  be  their  clerk,  and  thereupon  vacated  the  master- 
'  jg'  ship  of  the  English  writing  school ;  that  Bosma  Joseph^ 
ftc.  of  the  A  daughter  of  Michael  Joseph^  drew  for  and  received  the 
Q^UI^  marriage  portion  on  the  6th  of  January  1808,  ami 
that  Elizabeth  Joseph^  Mary  Joseph^  and  Hannah  Joieph^ 
three  other  daughters  of  Michael  Joseph^  had  also  since 
drawn  for  and  received  the  marriage  portions ;  that 
Hannah  Joseph  and  Joseph  Joseph  drew  for  and  ob* 
tained  the  beneficial  lot  to  be  bound  apprentice^  and 
were  severally  with  the  consent  of  the  masters,  &c» 
bound  apprentice  to  their  father,  Michael  Joseph  §  that 
Nathan  Joseph^  the  other  son  of  Michael  Joseph^  also 
drew  for  and  obtained  the  beneficial  lot,  and  was  with 
the  like  consent  bound  apprentice ;  and  Joseph  Josepkf 
on  a  certificate  of  faithful  service,  received  the  usual  be<- 
nefaction  of  10/. ;  that  Lemuel  Lyofi  and  Elizabeth  I^oh% 
children  oi  Joseph  Iffon^  had  also  respectively  drawn  for 
and  obtained  the  beneficial  lot,  and  had  been  bound  ap«- 
prentice ;  that  no  Jew  had  ever  been  proposed  or  elected 
a  trustee  of  the  charity,  and  that  no  Jew^  except  Michael 
Josephy  had  ever  ballotted  on  the  election  of  any  trus- 
tee ;  that  no  Jew  girl  had  ever  received  any  portion, 
or  donation,  as  a  maid'^servant,  or  on  going  to  service  ; 
that  no  Jew  boy  or  girl  had  ever  been  admitted  into  the 
hospital ;  that  no  Jew  had  ever  received  any  part 
of  the  monies  distributed  annually  for  the  relief  of  poor 
decayed  housekeepers,  and  other  proper  objects,  or 
been  admitted  in  any  alms-house  of  the  charity,  or 
otherwise  partaken  of  the  charity,  except  as  before  set 
forth. 

The  regulations  for  the  management  of  the  school  an- 
nexed to  Dr.  Brereton-^  affidavit,  contained,  among 
others,  the  following  articles  :  —  "  4%  Prayers  will  be 
read  every  morning  before  breakfast,  at  the  commence- 
ment of  the  school-time,  and  at  the  end  of  it  every  even- 
ing. 
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ing.  5.  Every  boy  will  be  expected  to  |t^^  Vf^ 
puqctually  at  the  above  stat^  hours  (specified  v^  th^  «" 
third  article)  with  his  lesson  and  exercise  pi^pi^^ 
Names  will  be  called  over  ^t  the  CQfnm^^cem^tt  w^ 
the  close  of  every  sci^pol^-time,  ^^4  boyi^  i^b^fiDtiilg 
(bepiselves  from  piomii^  prayers,  wit)iout  a  suffi^ifnt 
reason  sept  to  the  master  in  writing  by  (heir  p^fonts  fir 
guardians,  will,  after  due  admonition  and  popf^^n,  bf 
liable  to  be  expelled  by  the  master.  6.  SfMnt^-  fi|]% 
and  every  Saturday  afternoon,  will  be  fixed  holydays." 

The  following  clauses  of  the  fict  pf  33  Qeqi,  S,  wWib 
in  addition  to  those  stated  by  th^  pe^itioot  t)ie  sv»^i9(p(  f^ 
observation  in  the  argument  apdjudgm^t  Thp  filfm# 
regulating  the  elec^pn  pf  trustee^  directe^i  tbiit  l^fijf 
should  be  inhabitants  of  ^e  town  of  Se^w^  w))q  ]^ 
resided  there  for  three  years,  fmd  be  3eisa4  <>&  pr  pQtitliid 
tp,  a  freehold  of  the  yearly  value  pf  lOA,  CM^  <xHmpy  § 
bouse  in  the  town  of  the  yearly  value  of  15/.,  chpsen  HQr 
nually  by  inhabitant  paying  scot  and  lot, 

The  trustees  were  required,  before  they  acted,  to  talkie 
and  subscribe  an  oath,  or,  being  one  of  the  people  pall^ 
Quakers,  a  solemn  affirmation,  of  their  qualification,  and 
faithful  performance  of  the  duties  of  the  office ;  and  9 
subsequent  clause  directed,  that  the  monument  an^ 
statue  of  the  founder  should  be  supported  and  kept  |n 
repair  from  the  rents  of  the  charity.  It  was  also  enacted| 
that  if  any  of  the  provisions  or  regulations  of  the  act 
should  at  any  time  prove  inconvenient  or  impracticably 
or  if  any  doubts,  disputes,  or  difficulties,  should  arise, 
touching  the  application  of  the  rents  and  profits  of  the 
charity  estates,  or  the  construction  of  any  of  the  rules^ 
orders,  and  directions,  contained  in  the  schedule,  or  af- 
terwards made  by  the  trustees,  it  should  be  lawfiil  for  the 
trustees,  or  any  eight  or  more  of  them,  to  prefer  a  peti- 
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l8I^«       iion  to  the  Lord  Obancellor,  or  the  Lord  Keqper,  or  the 

^       -  Lords  Commissioners  of  the  Great  Seal,  who  were  there- 

Ac  of  the     by  authorised  and  directed  to  cause  the  same  to  be 

^^^2m      heard  in  a  summary  way,  and  such  order  as  the  Court 

of  Chancery  should  think  fit  to  make  therein,  or  upon. 

the  hearing  thereof,  should  be  final  and  conclusive ;  and 

the  costs  and  expenses  to  be  incurred  by  every  such  pe« 

lition  should  be  paid  out  of  the  rents  and  profits  of  the 

charity  estate. 

The  third  article'of  the  schedule  directed,  that,  at  the 
school,  all  the  children  who  should  resort  thereto  for 
education  should  be  instructed  in  grammar,  reading 
writing  and  other  usefiil  learning,  and  good  manners,  in 
such  manner  as  the  warden  and  fellows  oiNem  CdUege^ 
Oaffwdj  the  visitors  of  the  grammar  school,  and  the  trus- 
tees for  the  time  being  of  the  charity,  assonbled  at  a 
general  meeting,  or  the  major  part  of  them,  should  di- 
rect* The  fifth  article  required  the  master  and  usher  to 
be  fellows  of  'Sew  College^  or  clerg3rmen  of  the  Church 
of  England^  appointed  by  the  warden  and  fellows  of 
New  College,  The  ninth  article  directed  the  warden  and 
fellows  of  New  College^  on  the  first  Thursday  in  every 
Maifj  to  send  two  sufficient  visitors  to  the  grammar 
school,  who  should  publicly  examine  the  boys  in  their 
learning,  and,  as  visitors,  examine  into  the  conduct  of 
the  master  and  usher,  and  also  into  all  faults  and  ne- 
glects respecting  the  school,  and  make  a  report  tliereof 
to  the  warden  and  fellows.  The  fourteenth  article  di- 
rected the  residue,  if  any,  of  tlie  annual  sum  of  800/.,  ap- 
plicable under  the  eleventh  article  (a),  to  be  distributed 
amongst  such  poor  maid-servants,  not  being  of  bad  re- 
putation, then  resident  in  Bedford^  as  should  have  been 
in  service  there  five  years,  and  should  have  been  manned 

within 
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within  one  year  before  such  distribution.     The  thirty-        1818. 

first  article^  directing  the  erection  of  alms-houses,  for  the         ~  ^  ^' 

f  -  -  ,  ,  J  In  re  Masterty 

reception  of  ten  poor  old  men  and  ten  poor  old  women,      ^c.  of  the 

housekeepers  of  Bedford^  with  certain  allowances,  re-      BsDroao 
quired  the  persons  inhabiting  the  alms-houses,  if  able,  to 
go  every  Sunday  to  some  place  of  public  worship,  in  Bed^ 
Jordj  on  pain  of  liability  of  removal,  for  n^lect  of  at* 
tendance,  or  other  misbehaviour* 


The  Solicitor   General^    Mr.    PkiUimore,   and  Mr«        ^i^*7. 
Shadwellj  against  the  petition. 

To  entitle  themselves  to  the  relief  sought,  the  petition- 
ers must  show,  that,  at  the  date  of  the  foundation  of  this 
charity,  Jews  might  have  claimed  the  benefit  of  it.  That 
proposition  is  confronted  by  the  most  decisive  authorities. 
In  the  reign  of£^toar^the  Sixth,  for  many  centuries 
preceding,  and  for  more  than  a  century  following,  Jews 
were  aliens  in  the  strictest  sense  of  the  term ;  though 
bom  in  this  country,  yet  professing  Judaism,  the  law  dis- 
tinguished them  as  alien  enemies.  Such  is  the  doctrine 
of  Calvin's  case  ;  and  though  the  terms  in  which  it  is  ex- 
pressed may  not  sound  decorous  to  modern  ears,  the 
Court  will  recollect  that  that  case  was  argued  before  the 
twelve  judges,  assisted  by  the  Lord  Chancellor ;  and  Sir 
Edward  Coke  remarks  the  singular  unanimity  of  the  de- 
cision, {a)  The  principle  thus  establised  by  the  highest 
legal  authority  is  this :  "  All  infidels  are  in  law  perpetui  , 
inimici^  perpetual  enemies,  (for  the  law  presumes  not  that 
they  will  be  converted,  that  heing  poientia  remota^  a  re- 
mote possibility,)  for  between  them,  as  with  the  devils, 
whose  subjects  they  be,  and  the  Christian,  there  is  per- 
petual hostility,  and  can  be  no  peace  «-^  2  Cor.  vi.  1 5. 

(a)  7  Co.  28.,  but  the  passage  cited  is  merely  a  didum  oiCoke. 

Qu« 
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1818. 
Jn  re  Mas^en, 

ClIAEITY, 


Quae  autem  conventio  Christi  ad  Belial,  aut  quae  pari 
fideli  cum  infideli :  and  the  law  saitb,  —  Judaeo  Chrisli* 
finum  nullum  serviat  mancipium,  nefas  enim  est  quern 
Christus  redemit  blasphemum  Christi  in  servitutb  vin- 
culis  detinere  —  Register,  282.  (a)  Infideles  sunt  Christi 
et  Christianorum  inimioi.  And  herewith  agreeth  the 
book  in  12  Hen.  8.  fol.  4.  (6),  where  it  is  holden  that 
a  pagan  cannot  have  or  maintain  any  action  at  alL"  (c) 

In 


(a)  A  writ  of  protection 
grapted  to  the  prior  and 
brethren  of  the  hospital  of 
St.  John  at  Jerusalem,  in 
whiph  the  hospital  is  4e- 
scribed  as  founded  for  the 
defence  of  the  church  against 
the  enemies  of  Christ  and  of 
Christians. 

(b)  A    dictum    of    Brook 
Justice, 

(c)  TCo.n.  See  4flnst. 
155.  Michelbome  v.  Michel" 
borne.  "  Upon  a  motion  made 
for  consultation  upon  prohi- 
bition awarded  :  It  was  said 
by  the  Lord  Coke,  that  no 
subject  of  the  king  may  trade 
with  any  realm  of  Infidels, 
without  licence  of  the  king, 
and  the  reason  of  that  is, 
that  he  may  relinquish  the 
Catholic  faith  and  adhere  to 
infidelism ;  and  he  said  that 
he  hath  seen  a  licence  made 
in  the  time  of  £rf.3.,  where 
the  king  recited  that  he, 
having  special  trust  and  con- 
fidence that  his  subject  will 
not  decline  from  his  faith  and 


religion,  licensed  him  {ut 
supra) ;  and  this  did  ris^npon 
the  recital  of  a  licence  wad? 
to  a  merchant  to  trade  into 
the  East  Jndi^s*^  QBrtrBon- 
low  and  Goldesb,  296f  Some 
important  remarks  on  the 
authority  of  these  dicta 
may  be  found  in  PoUexfen*B 
arguments  in  The  case  of 
Monopolies,  East  India  Com- 
pany V.  Sandys.  10  H<m€iP% 
State  Trials,  440,  441.  For 
farther  comments  vide  post, 
p.  5 1 2.  et  seq.  In  Ramkissenseat 
V.  Barker,  "The exception  of 
the  plaintiff  being  a  Pagan 
was  taken,  but  on  argument, 
over-ruled/*  1  Atk.  19.,  and 
see  a  pamphlet,  imputed  to 
P.  Carteret  Wehbe,  Esq.,  en- 
titled, **  The  question,  whe- 
ther a  Jew,  born  within  the 
British  dominions,  was,  before 
the  making  the  late  act  of 
parliament,  a  person  capable 
by  law,  to  purchase  and  hold 
lands  to  him  and  his  heirs, 
fairly  stated  and  considered," 
London,   1753,  p.  35.      "  A 

Jew 


CASES  IN  CHANCERY. 


508 


In  his  Commentary  on  Littleton^  Lord  Coke  states  this         1618. 

case  2  "  A  Jew  born  in  Emland,  taketli  to  wife  a  Jewess    ^        -J". 

°         ^  In  re  Masten^ 


bom  &e.  of  the 
Bedford 
Ohaeity. 


Jew  brought  an  action,  and 
the  defendant  pleaded  that 
the  plaintiff  is  a  Jew,  and 
that  all  Jews  are  perpetual 
enemies  regis  and  religionis. 
Judgment  n  actio*  Curia,  a 
Jew  may  recover  aa  well  as 
a  villein,  and  the  plea  is  but 
in  disability  so  long  as  the 
king  shall  prohibit  them  to 
trade  ;  and  judgment  was 
given  for  the  Plaintiff."  Mich, 
36  Car,  2.  in  B.  Regis,  1  Lillj/ 
Pract.  Register  3.  The  ques- 
tion, &c.  p.  4-1.,  So  Wells  y, 
Williams,  1  Lord  Raym,  282, 
De  Costa  v.  De  Paz,  ante, 
p. 487.  n.,  Villareal  v.  Mellish, 
post.  p.  533.,  and  mafty  other 
cases,  particularly  Lindo  v. 
Belisario,  1  Haggard' &  Re- 
ports, 216.,  and  Appendix, 
D'AguUar  v.  D*Aguilar,  Id, 
134.  n.  Goldsmid  v.  Bromer, 
.  Id.S24!.  In  The  Nabob  of 
Arcot  v.  the  East  India 
Company,  SBro.  C,  C.  292., 
I  Ves.  Jun,  371.,  12  Ves. 
Jun,  56.,  the  suit  was  sus- 
tained by  an  alien  infidel. 

In  Osborne*^  case,  Pasch, 
51  Geo,  2.,  "Information  was 
prayed  for  publishing  an  ac- 
count of  a  murder,  committed 
by  several  Jews,  lately  ar- 
rived from  Portugal,  Chief 
Justice    objected    that    the 


generality  of  the  reflection 
made  it  difficult  to  say  who 
are  the  persons  meant  by  the 
paper  ;  Fazaherly  answered, 
that  by  proper  averments  in 
the  inforiq^ition  the  peniQns 
reflected  on  might  be  eoJiily 
discovered,  as  in  Franklin' % 
case,  though  the  word  minis- 
ters only  was  used  in  the  libel, 
yet  by  suitable  averments  in 
the  information,  and  proof 
made  of  them  to  the  jury, 
they  found  those  ministers  of 
state  to  his  present  Majesty, 
and  the  Defendant  guilty. 

Trin,  6  Geo,  2. 
The  paper  on  which  the 
information  was  prayed,  con- 
tained an  account  of  a  mur- 
der committed  on  a  Jewish 
woman  and  her  child,  by 
certain  Jews,  lately  arrived 
from  Portugal,  and  living 
near  Broad  Street,  because 
the  child  was  begotten  by  a 
Christian,  and  the  affidavits 
set  forth  that  several  persons 
mentioned  therein,  who  were 
recently  arrived  from  For- 
^M^a/,and  lived  in  Broad  Street, 
were  attacked  by  multitudes  in 
several  parts  of  the  city,  bar- 
barously treated  and  threaten- 
ed with  death,  in  case  they  were 
found  abroad  any  more. 

Strange 


Information 
for  a  misde- 
meanor in  the 
publication  of 
a  paper,  ac- 
cusing certain 
JewB  of  mur- 
der. 


504 


CASES  IN  CHANCERY. 


1818. 


In  re  Masters, 
&C.  of  the 
Bbofobo 
Chaeitt* 


bom  also  in  England ;  the  husband  is  converted  to  the 
Christian  fidth,  purchaseth  lands,  and  enfepffeth  another, 
and  dieth ;  the  wife  brought  a  writ  of  dower,  and  was 
barred  of  her  dower;  and  the  reason  yielded  in  the  re- 
cord is  this :  Quia  vero  contra  justitiam  est  quod  ipsa 
dotem  petat  vel  habeat  de  tenemento  quod  fuit  viri  sui, 
ex  quo  in  conversione  sua  nolit  cum  eo  adhaerere^  et  cum 
eo  converti/'  (a) 


In  the  earlier  periods  of  English  history  the  kings  of 
England  exercised  a  peculiar  jurisdiction  over  the  Jews : 


Strange  showed  cause 
against  the  information,  and 
that  it  could  not  be  granted 
as  for  a  libel,  because  it  not 
appearing  who  the  persons 
reflected  upon  are,  no  judg- 
ment can  be  given  for  the 
king ;  as  in  King  v.  Orme 
Trin.  11  W.  3.  {h)  where  an 
indictment  was  exhibited  for 
a  libel,  called  The  Ladies'  In- 
vention, and  alleged  to  be 
to  the  scandal  of  several  la- 
dies unknown ;  and  after 
verdict  pro  liege,  judgment 
was  arrested,  because  it  did 
nol  appf  iir  u'lio  I.!!*.'  J)^.i^•^otl^ 
rt"  tier  it'.'  (HI  wt  y:\ 

iiiipropi  r,  \k:^  ihi.-  p'!'';l:i.i- 
tion  of  this  paper  i&  de- 
servedly   punishable    in    au 


information  for  a  misde« 
meanour,  and  that  of  the 
highest  kind;  such  sort  of 
advertisements  necessarily 
tending  to  raise  tumults  and 
disorders  among  the  people, 
and  inflame  them  with  an 
universal  spirit  of  barbarity 
against  a  whole  body  of  men, 
as  if  guilty  of  crimes  scarce 
practicable,  and  totally  in- 
credible." MSS.  and  see 
Anon."!  Darn  ASS.  The  King 
V.  Osborne,  2  Barn.  166. 

(a)   Co.  Liu.  31  b.     See 
Jenk.  3  marg.  Tovey,  Anglia 

/'■/.     »/u'/^" ;-:'•.    i:b.  .S.   K\  G. 
^ .  J  1 . :    !)i  r     ■•  .1    Jfw  '-    \\  ito 

and     clialtcis. '    —    .Vrtu'oa', 
Kxchequer,  c.  7.  p.  168. 


{h)  1  Lord  Ratpn^  486, 


they 
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they  were  in  the  absolute  disposition  of  the  crown'(a) ;  and        1818. 

whatever  sums  the  necessities  of  the  monarch  required    ,        '  " 

^  In  re  Masterty 

were  raised  by  seizing  their  lands,  though  the  lands  of     ^c.  of  the 

aliens      5^,^^*^ 


Cha&itt. 


[a)  Sciendum  quod  omnes 
Judsei  ubicunque  in  regno 
sunt,  sub  tutela  et  defensione 
Regis  Hgea  debent  esse,  nee 
quilibet  eorum  alicui  diviti  se 
potest  subdere  sine  Regis  li- 
centia.  Judxi  enim  et  omnia 
sua  Regis  sunt.  Quod  si 
quispiam  detinuerit  eos,  vel 
pecuniam  eorum,  perquirat 
Rex  si  vult  tanquam  suum 
proprium." — Leges  Edwardi^ 
c.  29.  Wilkins' Leges  A.S. 
SeWen  Op.  V,  ii.  p.  1582.  The 
authenticity  of  this  law  has 
been  questioned  by  Prynne, 
Demurrer;  and  his  doubts  are 
supported  by  the  author  of 
the  able  and  learned  tract  al- 
ready cited.  The  question,  &c. 

In  Madox*s  account  of  the 
**  Exchequer  of  the  Jews," 
(History  of  the  Exchequer, 
c.  7.)  may  be  found  some 
curious  particulars  of  the  Ju- 
daical  revenue  of  the  Norman 
kings,  and  tiie  exactions  prac- 
tised on  the  Jews,  for  the 
benefit  of  the  royal  treasury. 
So  entirely  were  the  Jews  the 
property  of  the  monarch,  that 
Henry  the  Third  actually  as- 
signed and  delivered  to  his 
brother,  Richard  Earl  of 
Comvoallj  all  the    Jews    of 


Englandy  as  a  security  &r 
the  repayment  of  a  debt  — 
39  Hen.  3.  Rex  omnibus, 
&c.  Noveritis  nos  mutuo  ac- 
cipisse  a  dilecto  fratre  etfide- 
li  nostro  R.  comiti  Comtibiaf 
quinque  millia  marcarum 
sterlingorum  novorum  et  in- 
tegrorum,  ad  quorum  solu- 
tionem  assignavimus  et  tra- 
didimus  ei  omnes  Judseos 
nostros  Anglice^  See.  Madox, 
Exchequer^  c.  vii.  p.  156. 
1  Rymer^  Feeder a^  315. 

The  parliamentary  edition 
of  Rymer  contains  a  writ  is- 
sued in  the  ensuing  year,  De 
scrutando  areas  Judaeorum 
pro  Ricardo  comite  Comuhiat 
1  Rym.  337.  A  writ  of  the 
46th  of  Henry  the  Third 
bears  the  following  title,  Dc 
scrutando  omnes  areas  Judse- 
orum,  ac  de  capiendo  omnia 
sua  bona  in  manus  regis  per 
totum  regnum.  1  Rym.  407« 

The  nature  of  the  tolera- 
tion extended  to  the  Jewish 
worship  appears  in  the  fol- 
lowing record  of  the  37th 
year  of  Henry  the  Third,  — 
"  Rex  providit,  quod  universi 
Judaei  in  sinagogis  suis  cele- 
brent  submissa  voce,  secun- 
dum ritum  eorum,  ita  quod 

Christiani 
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1818.       aliens  could  not  be  seized  without  inquest  of  office 
7'     m'  ten.  found  —  Mollcy  de  Jure  Marititno^  1.  viii.  c  6.     In  the 
&cofthe     reign  of  Edward  the   First,   they    quitted    this  oounK 
^AMTY.     ^^  whether   in  consequence  of  the  Statute  de  Juda^ 
ismo  is  uncertain  (a),  and  returned  not  till  the  Com- 
monwealth. 


Christiani  hoc  non  audiant/' 
Madox,  Exchequer,  169  • 
1  iJym.  293.  But  one  of  the 
most  curious  facts  concern- 
ing their  religious  privileges, 
is  the  existence  of  a  bishop 
or  presbyter  of  the  Jews  who 
appears  to  have  been,  at 
some  times,  appointed  by  the 
crown,  at  others,  elected  by 
the  Jews,  subject  to  the  royal 
approbation.  The  principal, 
records  on  this  matter  may 
be  found  in  1  R^m.  95.  362. 
591.  Madoxy  Exchequer , 
c,  7.  p»  177.  Tovei/,  AngUa 
Judaica,  53.  et  seq.  Selden, 
Op.  iii.  p.  1583,  1584. 

(a)  The  statute  de  Juda- 
ismo,  or,  according  to  its  ori- 
ginal title,  de  la  Jeuerie, 
Statutes  of  the  Realm,  i. 
221.  passed  in  -the  third 
year  of  Edward  the  First, 
Prynncy  Demurrer.  Tovey, 
204.  232.,  concludes  with 
a  declaration,  that  the  per- 
mission to  the  Jews,  to  take 
lands  on  lease,  should  not 
continue  more  than  fifteen 
years  from  that  time  \  and  at 


the  expiration  of  that  period 
in  the  eighteenth  year  of 
Edward  the  First,  the  Jews 
of  England  were  banished. 
The  principal  records  con- 
nected with  that  event  seem 
to  have  perished;  but  writs 
of  safe  conduct  remain, 
issued  in  that  year,  entitled, 
Salvus  conductus  pro  om- 
nibus Judsis  regnum  exe* 
untibus  Rege  jubente ;  and 
reciting,  cum  certum  termi- 
num  omnibus  et  singulis  Ju- 
daeis  regni  nostri  prsfixerimus 
idem  regnum  exeundi,  &c. 
1  Rt/m.  736.  Tovey,  240.  ei 
seq.  In  page  244.  of  a  copy 
of  Tovej/^s  Anglic  Judaica,  in 
the  possession  of  the  editor, 
is  the  following  manuscript 
note  :  —  **  Anno  1306,  3  Ed. 
Secundiy'  (the  date  must  be 
incorrect,  Edward  the  Second 
having  ascended  the  tlirone 
in  1307,)  "  circiter  festum 
Sancti  Johannis  Baptisii,  sex 
Judaii  venerunt  Londoni^B^ 
eo  quod  voluerunt  impetrari 
licentiam  a  Rege  in  Anglia 
commorandi ;     unus    corum 

fuit 


Chaiutt. 
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monwealth.  (a)     Throughout  that  long  interval  no  Jew        1816. 
could  be  an  object  of  this  charity ;  nor  can  it  be  supposed   ^     ~  v^'' ' 
that^atoam  the  Sixth,  a  most  religious  monarch,  ae-^     &c.ofthe 
signed  to  found  an  establishment  for  the  support  of  infi-      j? "^°*^, 
dels,  by  letters  patent,  in  which  he  describes  himself  as 
Ecdesiae  Anglicanae  supremum  caput     Christianity  is  a 
part  of  the  law  of  England  {b) ;  to  permit  Jews  to  enjoy 
the  benefit  of  the  charity,  would  be  indirectly  to  encou- 
rage a  mode  of  faith,  in  support  of  which,  according  to 
the  express  decision  of  Lord  Hardwicke^  this  Court  will 
not  interfere,  {c)     The  letters  patent  specify  as  objects 
of  the  endowment,  the  instruction  of  youth  in  gramma- 
tica  literatura  et  bonis  moribus ;  and  though  in  a  know- 
ledge of  the  learned  languages  Jews  and  Christians  may 
agree,  they  differ  widely  in  their  interpretation  of  boni 


fuit  Physicus.  Annates  Civit.  Prynne  opposed  in  his  la- 
London,  Bib.  Cotton,  Oiho.  borious  tract:  ^'AshortDe- 
B.  iii.  The  statute,  1  Ed,  3.  murrer  to  the  Jews' long  dis- 
St.  2.  c.  3.,  Le  roi  veut,  que  continued  barred  Remitter 
les  dettes  des  Jues  soient  per-  into  England,*'  Of  the  pro- 
donnezy  Stat,  of  the  Realm,  i.  ceedings  on  this  application, 
^5^,  may  probably  be  under-  an  amusing  account  is  col- 
stood  of  the  debts  subsisting  lected  by  Dr.  Tovey^  who 
at  the  period  of  the  banish-  concludes  that  the  Jews  failed 
ment  of  the  Jews,  and  which,  to  obtain  a  legal  establish- 
on  that  event,  became  pay-  ment  Under  Cromtodl,  and 
able  to  the  crown,  Ryley^  that  their  return  occurred  in 
Plac.  Pari,  129.  173.,  and  the  reign  of  Charles  2.  An- 
seems  not  to  authorize  an  in-  glia  Judaica^  259.  et  seq, 
ference  of  the  residence  of  an  opinion  supported  by  the 
Jews  in  England  when  the  author  of  The  Question,  &c. 
statute  was  passed.  p.  36,  37.  See  also  1  Hag- 
(a)  During  the  protector-  /rar/sTs  Reports,  App.nos.  1,2. 
ate,  an  address  was  presented  (b)  Ante^  p.  490.  n. 
on  behalf  of  the  Jews,  solicit-  (c)  De  Costa  v.  De  Pat, 
ing  the  free  exercise  of  their  ante,  p.487»  n* 
religion;  a  measure  which 

mores: 
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/iiiirltaster% 
GoAMnr. 


inores^:  the  good  morals  contemplated  by  the  foituid^ 
were  such  as  conform  to  Christian  rules,  and  originate 
in  Christian  faith.  There  is  no  law  tolerating  an  infidel 
religion,  nor  has  any  statute  passed  since  the  return  of  the 
Jews,  and  now  in  force  (a),  exempted  diem  from  the  dis« 
idrilities  to  which  at  the  common  law  they  ere  sufcgect. 
In  the  debate  on  the  bill  introduced  in  a  late  reign,  for 
the  naturalization  df  the  Jews  (6),  a  question  arose  wfae* 
ther  Jews  born  in  England  can  hold  real  property  as  tia« 
turai-bom  subjects  ?  Mr.  Faxakerly  strongly  maintadnM 
the  negative  [c) ;  the  opposite  opinions  of  Pigot  and 
others  proceed  on  reasoning  obviously  inconclusive,  that 
they-  know  no  statute  depriving  Jews  of  a  right  to  hdd  ; 
it  1^  sufficient  to  know  that  there  is  no  statute  r^ediitt 
the  disqualifications  of  the  common  law.  {d)    So  wide  it 

tlW 


(a)  I  Ann.  st*  1.  c.  SO. 
1  Bl.  Comm.  449.  13  Geo.  % 
c.  7*  s.  3..  and  see  6  &  7 
W.  8*  C.6.  ap.  Gibson  Cod. 
433. 10  Geo.  1.  c.  4. 26  Geo.2. 
c.  S3.  8. 18.  **"  The  Plaintiff 
had  leave  given  by  the  Court 
to  alter  the  venue  from  Lon^ 
don  to  Middlesex^  because  all 
the  sittings  in  London  were 
on  a  Saturday,  and  his  wit- 
ness was  a  Jew,  and  would 
not  appear  tliat  day."  Barker 
V.  Warren^  2  Mod.  270. 

(b)  26  Geo.  2.*  c.  26.  re- 
pealed by  27  Geo.  2.  c.  1. 
An  account  of  the  debates  on 
the  latter  bill  may  be  found 
in  Lord  Orford's  Memoires,  i. 
310.  e^  seq. 

(c)  New  Parliamentary 
History,  xiv.  1406. 


(i)  Mr.  Webbe*^  tmet  coOi* 
tains  the  concurrent  opinioaa 
of  Sir  RobURaymondj  Seijeatat^ 
Cheshyre,  Mr.  Pigot^  SeijeMit 
Whitaker,  Mr.  Kettleby,  Mr. 
Lutwich,  Mr.  Reeve^  Mr* 
Talbot,  and  Sir  Clement 
Wearg,  that  Jews,  natives  of 
England,  have  the  same  ca* 
pacity  of  purchasing  and  hold* 
ing  lands  as  other  subjects ; 
a  conclusion  supported  by 
Webbe,  with  much  learning 
and  ingenuity. 

Mich.  27  Geo.  2. 
'^  A  question  having  been  - 
started,  on  occasion  of  the 
late  act  of  parliament  con<^ 
ceming  the  naturalization  of 
the  Jews,  which  act  was  re* 
pealed  this  session,  whether 

Jews 
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the  distinction  between  Jews  and  other  nativeid  of  jBwgf-        ^^\^' 
landj  that,  on  the  trial  of  a  Jew,  the  jury  is  chos^en  deme^  /g>»l£^r* 
dictate,  half  Christians  and  half  Jews,  (a) 


It  is  in  evidence  that  no  Jew  lias  ever  been  a  iruHee 
of  this  charity;  the  first  statute,  4  George  3.,  recjuired 
as  a  qualification  in  the  trustees,  that  those  who  were 
not  members  of  the  corporation  should  be  church-* 
wardens ;  a  provision  which  necessarily  excluded  Jews, 
whose  exclusion  firom  corporations  was,  as  appears  in 


Ac.  ofite 
Bs»fou> 


Jews  are  entitled  to  purchase 
and  hold  lands  in  England^ 
J^tl^rd  Tetnple,  after  the  re- 
If  peal  of  the  act,  moved  in  the 
die  House  of  Lords,  that  some 
method  might  be  taken  to  as- 
certain this  question ;  and 
that  for  this  purpose  the 
judges  might  be  desired  to 
attend  and  give  their  opinions 
upon  it ;  which  was  opposed, 
and  the  motion  rejected,  for 
many  reasons,  but  particu- 
larly because  the  judges  are 
f  not  obliged  to  give  their 
opinions  to  the  house  upon 
such  extra-judicial  questions, 
where  no  bill  is  depending ; 
and  the  Duke  o^Argyle  men- 
tioned ^  case  in  Queen  Anne^% 
time,  where  such  a  question 
being  put  to  the  judges, 
Lord  Chief  Justice  HoU^  in 
the  name  of  himself  and  the 
rest,  iiiisisted  that  they  were 
not  obliged  to  give  their 
opinions  on  any  such  ques- 

VoL.  XL  M 


tions,  and  his  objections 
were  allowed  by  the  house/' 
Mr.  Coxe^  MSS.  E.  E. 

[a)  The  authorities  for  this 
practice  refer  to  times  be- 
fore the  banishment  of  the 
Jews,  1  Rym.  151.  D^^^ 
144.  a.  n.  Madox,  Excheouer, 
c.  7.  p.  166.  ei  leq.  ''  &dden 
de  Synedriis  Vet.  Hebr,,  Op* 
v.i.  p.  1469.  Id.  "Of  the 
Jews  sometime  living  in  Eng- 
land.** Op.  V.  iii.  p.  1460. 
Barrington  on  the  Statutes^ 
225.  Concerning  the  judges 
appointed  to  *' exercise  juris- 
diction in  the  affairs  of  the 
Judaism"  see  Madox^  Ex" 
chequer f  c.  7*  p*  159.  et  seq* 
4  Inst.  254.  Tovey,  AngUa 
Judaicaj  p.43.  etseq.  Selden, 
Op.  V.  iii.  p.  1459  —  1462. ; 
and  for  the  assembly  called 
the  Jewish  parliament,  Pr^Tttj^, 
Denturrery  part  2.  p.  28.  et 
seq.  Tovei/f  Anglia  JudaicGt 
p.  110.  etseq* 

m  Blachiofie^ 
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18|%       Blaciiione  (a)»  one  of  the  objects  of  the  corporaticm  act» 

Tm  nUiSim.  ^^^^'  ^'  ^^'  ^  ^»  Th®  requisites  of  seisin  of  a  free- 
otik^  hold  estate,  and  notice  in  the  parish  church,  obviously 
refer  to  Christians.  In  the  objects  of  the  charity,  the 
requisition  of  the  Christian  and  surname  of  the  candi- 
dates ;  of  attendance  at  public  worship  on  Sundajf  ;  ef 
certificates  of  good  conduct  by  the  minister  of  the  parish ; 
and  the  provision  for  an  eadiibition  to  scholars  gohig  to 
the  university,  are  all  inapplicable  to  Jews.  A  Jew  could 
not  perform  the  duties  of  an  lyprentice  to  a  Chrisdao^  the 
days  appointed  for  work  and  rest  being  different  in  the 
two  religions.  The  care  of  the  monument  and  statue 
of  Sir  fF.  Harper^  is  inconsistent  with  the  Jewish  fisutk. 
The  .ichoolmaster  must  be  in  orders:  would  it  be 
reasonable  to  require  a  deigjrman  to  superintend  thft 
education  of  persons  in  a  faith  opposite  to  ChristianiQr  ? 
The  general  expression,  good  morals,  is  defined  by  the 
subsequent  regulation,  directing  removal  for  non-at- 
tendance  at  church,  as  a  species  of  misbehaviour. 
Could  the  master  honestly  release  from  the  obligatioa 
of  momifig  and  evening  prayers,  a  laige  proportion  of 
the  scholars;  and  if  Jews  are  admissible,  a  majority 
might  be  Jews. 

Sir  Samuel  BomUy  in  r^ly. 

The  result  of  the  inquiries  suggested  by  the  Court  is, 
that  persons  professing  the  Jewish  religion  have,  in 
almost  every  mode,  enjoyed  the  benefit  of  this  institu- 
tion ;  have  been  educated  there,  placed  apprentices,  and 
received  the  reward  of  good  conduct ;  and  that  which 
the  counsel  on  the  other  side  suppose  impossible  has 
happened;  a  clergyman  of  the  church  of  Ettgland  has 
certified  the  moral  merit  of  a  Jew,  thinking  it  prac- 

(a)  4  M  Comm.  58. 

ticable 
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ticable  for  a  man  to  be  good  without  being  a  ChrisfiflB. 

No  Jew  has  held  the  c^ffice  oi  trustee^  because  no  Jew  .      **_^_a 

has  resided  in  the  town,  who  was  not  an  object  of  the  Ae.  of  t^ 

chari^. 

The  manner  in  which  this  case  has  been  afgoed^ 
renders  it  of  extreme  importance;  an^  if  the  dc^etrines 
advanced  at  the  bar  receive  the  sanctidn  of  the  Goafty 
this  will  be  a  new  epoch  in  the  juf  isprudeiee  of  the 
country,  so  fiu*  as  concerns  religious  opmions^  The 
Solicitor-General  supposes,  that  this  C!oiu:t  will  aot 
give  effect  to  a  charity  for  the  benefit  of  Jews.  The  de« 
cision  of  Lord  Hardwieke  in  De  Costa  v»  De  Pm  (a)^ 
proceeds  expressly  ou  the  design  of  die  insdtutioii  ia 
that  case  for  the  propagation  of  the  Jewish  religion. 
What  wonld  be  the  condition  of  Jews,  if  neitheor  Jew 
nor  Christian  could  establi^  a  ohari^  lor  their  relief? 
It  is  suffident  that  there  is  not  evai  a  dictum  in  support 
of  that  doctrine. 

It  has  been  said,  that  by  the  law  of  this  country  Jews 
are  aliens,  and  disqualified  to  hxAdi  real  property. 
Whatever  might  have  been  the  opinion  of  Mr.  Fcom* 
kerhf^  who  was  alone  in  it,  on  that  point,  the  universal 
opinion  at  present  is,  that  Jews  bom  in  thia  country 
are  as  much  entitled  to  hold  and  enjoy  lands,  as  other 
natives.  (&)  No  one  ever  object^  to  a  tide  because  the 
estate  had  belonged  to  a  Jew.  It  is  matter  of  fact  that 
no  such  notion  is  entertained  by  the  present  Chief  Justice 
of  the  King's  Bench,  who  purchased  from  a  Jew  the 
house  in  which  he  now  resides.  On  any  other  supposi- 
tion, the  statute  lSG^o.2.  c.  7.,  which  expressly  enacts 
that  Jews  residing  seven  years  in  a  British  colony,  and 

(a)  Ante,  p.  487.  (A)  Vide  mUe,  p.  508.  n.  (d.) 
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&c.  of  the 

Bedfoad 

Qhabity^ 


1818*       taking  the  oaths  prescribed,  shall  be  deemed  natural- 
7*^     MAstM-     l^^'^  subjects,  would  be  nugatory. 

It  is  painful  to  comment  on  the  doctrine  cited  from 
Lord  Cok^s  report  of  CalvirCs  case ;  a  doctrine  dis- 
graceful to  the  memory  of  a  great  man,  whose  latter 
years  redeemed  in  some  measure  his  failings  as  an  officer 
of  the  crown.  That  passage  has  never  been  cited  with- 
out reprobation.  In  The  East  India  Company  y.  Sandy s^ 
Sir  George  Trehy  condemned  it  in  the  strongest  terms. 
"  I  nmst  take  leave  to  say  that  this  notion  of  Chris- 
tians not  to  have  commerce  with  infidels  is  a  conceit 
absurd,  monkish,  fantastical,  and  fanatical.  It  is  akin 
to  dominium  Jimdatur  in  gratia^  (a) 


It  is  corrected  by  Sir  Edward  Littleton  as  a  known  er^ 
ror ;  and  in  Omichund  v.  Barker  (i);  Chief  Justice  WUles 
rejected  it  with  indignation.  ^^  This  notion,  though 
advanced  by  so  great  a  man,  is,  I  think,  contrary  not 
only  to  the  Scripture,  but  to  common  sense  and  com- 
mon humanity;  and  I  think  that  even  the  devils  them- 
selves, whose  subjects  he  says  the  heathens  are,  cannot 
have  worse  principles ;  and  besides  the  irreligion  of  it, 
it  is  a  most  impolitic  notion^  and  would  at  once  destroy 
all  that  trade  and  commerce  from  which  thb  nation 


(o)  10  HoioeWi  State  Trials, 
392.  Vide  ante,  p.  502.  n. 

{b)  *'  Turks  and  Infidels  are 
ilot  perpetui  inimici,  nor  is  there 
a  particular  enmity  between 
them  and  us ;  but  this  is  a  com- 
mon  error  founded  on  a  ground- 
less opinion  of  Justice  Brooke{l); 
for  though  there  be  a  difference 
between  our  celigion  and  theirs. 


that  does  not  oblige  us  to  be 
enemies  to  their  persons;  they 
are  the  creatures  of  God,  and  of 
the  same  kind  as  we  are,  and  it 
would  be  a  sin  in  us  to  hurt  their 
persons.  Per  Liitlrtan,  (after- 
wards Lord  Keeper  to  King 
Charles  I.)  in  his  reading  on  the 
27  £.5.  17.  MS."  1  Salk.4€. 
\Alk,  21.  WiUei,558. 


(1)  Ante,  p. 
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reaps  such  great  benefits*     We  ought  to  be  thankful  to        1818. 
Providence  for  giving  us  the  light  of  Christianity,  which   r      m  \lrm^ 
he  has  denied  to  such  great  nuinl)ers  of  his  creatures  of     ftc  of  the 
the  same  species  as  ourselves.     We  are  commanded  by      CaliuTTr 
our  Saviour  to  good  unto  all  men,  and  not  only  unto 
those  who  are  of  the  household  of  faith.     And  St.  Peter 
saith,  Acts,  x.  34,  35,  that     *  God  is  no  respecter  of 
persons,  but  in  every  nation  he  that  feareth  him  an4 
worketh  righteousness,  is  accepted  with  him.'     Jit  is  a 
little,  mean,  narrow  notion  to  suppose  that  no  one  but  a 
Christian  can  be  an  honest  man*     God  has  implanted 
by  nature,  on  the  minds  of  all  men,  true  notions  of  vir«- 
tue  and  vice,  of  justice  and  injustice,  though  heathent; 
perhaps  more  frequently  act  contrary  to  those  notion^ 
than  Christians,  because  they  have  not  such  strong  mo- 
tives to  enforce  them.     But  (as  St.  Peter  says)  there  ar^ 
in  every  nation,  men  that  fear  God  and  work  righteous* 
ness ;  such  men  are  certainly^^i^  dignif  and  very  proper 
to  be  admitted  as  witnesses.     I  will  not  repeat  what  was 
said  by  Sir  George  Trehy  in  the  case  of  monopolies  in 
the  State  Trials,  vol.  vii.  p.  502,  of  this  notion  of  Lord 
Coke%  and  which  was  cited  by  one  of  the  counsel,  but 
I  think  that  it  very  well  deserves  every  epithet  that  he 
has  bestowed  on  it.     I  have  dwelt  the  longer  uppn  this 
saying  of  his,  because  I  think  it  is  the  only  authority 
that  can  be  met  with  to  support  this  general  assertion, 
that  an  infidel  cannot  be  a  witness.     For  though  it  may 
be  founded  upon  some  general  sayings  in  Bracton^  FUta^ 
and  BrittoTiy  and  other  old  books,  those  I  think  of  very 
little  weight,  and  therefore  shall  not  repeat  them.  First, 
because  they  are  only  general  dicta ;  and  in  the  next 
place,  because  these  great  authors  lived  in  the  very 
bigoted  popish  times,  when  we  carried  on  very  little 
trade  except  the  trade  of  religion,  and  consequently  our 
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1818.        notions  were  very  narrow,  and  such  as  I  hope  will  neret 
prevail  again  in  this  country."  (a) 


£c.oft&p 

5!H9*?  It  is  said  that  this  institution  was  founded  by  Edward 

Charitt 

the  Sixth ;  and  that  establishing  a  charity  for  relief  of 
the  calamities  incident  to  human  nature,  he,  as  a  reli- 
gious inan,  intended  to  confine  it  to  perscms  of  his  particu- 
lar persuasion.  Edward  the  Sixth  was  the  founder  also 
of  St.  Thomases  Hospital :  is  it  contended  that  a  sick  or 
wounded  Jew  is  not  admisdble  into  that  establishment? 
The  argument  that  no  pek*son  can  be  an  object  of  the 
charity,  who  was  not,  or  might  not  have  been,  in  the 
contemplation  of  Edward  the  Sixth,  would  exclude  the 
members  6f  all  subsequent  sects.  If  no  Jews  are  digi- 
ble  hicAase  no  Jews  were  resident  in  England  during  his 
reigh,  on  what  principle  can  Quakers  be  received  ?  The 
statutes  of  Elizabeth  were  passed  during  the  exile  of  the 
Jews,  ftnd  if  this  argument  is  valid,  no  Jew  can  have 
the  benefit  of  the  poor  laws.  Jews,  however,  Aou^,  to 
their  credit,  they  eommcmly  maintain  their  own  poor, 

(a)  Willesy  54^.  ][n  Camih  20  HouM  State  Triait,  S94. 
beli  V.  Htdli  Mr.  fjargrqve  His  l^prdsbip's  judgnieqt  in 
having  cited  th^  distipctipn  that  case,  contains  the  fol- 
mentioned  by  Lord  Coke  in  lowing  passage :  ''  Laws  of  a 
Cfl/wVi's  case,  between  "couti-  conquered  country  continue 
tries  vested  in  the  king  by  until  they  are  altered  by  the 
conquest,  an4  countries  cqm-  conqueror.  The  justice  and 
ing  to  him  by  desceqt,''  ad-  antiquity  of  this  maxim  af^ 
ded,  '^  in  reporting  (his  doc*  incontrovertible ;  and  the  ab- 
trine, .  Lord  Coke  mixes  with  surd  exception  as  to  pagans. 
It  another  distinction  between  in  Calvin's  case,  shows  the 
infidel  and  Christian  couu-  universality  of  the  maxim, 
tries,  which  is  now  justly  ex-  The  exception  could  not  ex- 
ploded/' Upon  which  Lord  ist  before  the  Christian  sera, 
Mansfield  interposed,  "  do  and  in  all  probability  rose 
not  quote  the  distinction  for  from  the  mad  enthusiasm  of 
the  honour  of  Lord   Coke"  the  crusades."  Id.  323. 

are 


CASES  IN  CHANCERY.  51 A 

are  compelled  to  contribute  to  the  poor's  r»te,  and  mtut       Iflli. 
either  serve  the  offices  of  churchwarden  and  overseer,  of  j^  i^  tf  ijWjtfi 

fine  for  not  serving.  fte.  dTfllift 

BtDiMul 


If  Lord  Coke's  doctrine  is  pursued,  we  must  proee^ 
to  some  of  our  early  writers,  who  declare  that  the  mar- 
riage of  a  Christian  with  a  Jewess,  b  a  eapitid  ofl^Dce 
punishable  by  a  cruel  death,  (a)  On  thii  same  autboritfr, 
no  Jew  can  have  the  benefit  of  clergy.  ^*  |t  hath  bMfl^ 
said,  that  Jews  and  other  infidels,  and  heretics,  were 
not  capable  of  the  benefit  of  clergy^  till  after  the  staHite 
5  Anne^  c.  6.  as  being  under  a  l^al  incapacity  for  or- 
ders, ip)  But  I  much  quasticMi  whether  this  was  ever 
ruled  for  law,  since  the  introduction  of  the  Jewa  into 
Englandj  in  the  time  of  Oliver  CromweU.  For,  if  tha( 
were  the  case,  the  Jews  are  stiU  in  the  same  predion* 
ment,  which  every  day^s  esqxrience  will  contradict; 
the  statute  of  queen  4nne  having  certainly  made  no  air 
teration  in  this  respect,  it  only  diq^ensing  with  the  H^ 
cessity  of  reading  in  those  persons,  who,  in  case  tbe|y 
could  read,  were,  before  the  act,  entitled  to  the  benefit 
of  clergy."  {c)  Such  is  the  doctrine  of  Blactslane*  ,  Qa 
their  re^admission  to  this  country,  after  the  virtual  rqwal 
of  the  flagrant  act  of  injustice  which  bad  banished  then^ 
the  Jews  were  restored  to  the  privilqpes  of  other  subject^ 
and  became  entitled  to  the  benefit  of  all  institntioni  sot 
confined  to  members  of  the  established  church. 

The  duty  of  repairing  a  monument,  is  not  in<^ntit^- 
ent  with  the  Jewish  religiop,  which  permits  statues  for 

(a)  3  Itut.  S9.   Contrabeatei       (6)  s  Hal.  P/Csrs.  iHawk. 
cum  Judaeis  vel  Judaeabus,   ia    P.  C.  338.  Foti,  306. 
terra  vivl  coufodlaiitur."    ^leta,       (•}  4  IH.  Comin.  SYi,  572. 
lib.  L  «.  37.    8te  BafHttgt^  #» 
thf  Statutes,  232. 
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}818«      teiqporal .  purposes ;   the  second  commandmept  is  as*. 

tT^    much  adopted  by  Christians  as  by  Jews*    The  argumeBi 

AL^Ttib^that  Jews  cannot  be  trustees,  because  they  cannot  be 

moroMp    members  of  a  corporation,  proves  too  much,  and  would 

require  the  exclusion  of  all  dissenters. 

.  The  Lord  Chancellor. 

The  prescribed  form  of  oath  supposes  that  a  quaker. 
may  be  a  trustee. 

Argument  in  reply  resumed.  ^' 

'  The  firamers  of  the  Articles  could  scarcely  have  ta^en 
so  much  pains  to  omit  the  use  of  the  term  Church,  in 
requiring  attendance  on  public  worship,  except  with  the 
purpose  of  not  excluding  sectaries.  The  synagogue  U 
open  every  day,  and  a  Jew  might  attend  worship  there 
dh  Sunim/.  The  phrase  *'  Christian  name,''  has  be^ 
lielied  on.  If  Christian  name  means  baptismal  nam^ 
Anabi^tists  are  excluded.  No  one  who  reads  the  r^gu- 
lation  can  fail  to  understand  that  the  design  was  merely 
to  designate  the  person  with  certainty,  and  that  the 
Christian  name  is  used  only  as  a  familiar  description  of 
the  name  which  distinguishes  the  individual  from  all 
other  members  of  his  family.  The  comprehensive  words 
<^  all  children  of  inhabitants,  and  children  of  all  persons,'' 
&c.,  afford  a  much  stronger  inference  of  th^  intention 
of  the  founder,  that  there  should  be  no  exclusion*  The 
only  description  relative  to  admission  into  the  alms- 
houses, is  of  persons  advanced  in  life,  and  wanting  aid. 

The  doctrine  of  the  other  side  amounts  to  this,  that 
Jews  reside  here  only  by  sufferance,  with  all  their  landed 
property  at  the  pleasure  of  the  crown,  excluded  from 

the 


CAgEfe-  m  '^tn/L^cMn.  sir, 

iht  benefit  of  tmtf  iAkatky,  hi  ^  ootKlHsoii  of  pltihr)^       18  Id. 

What  interest  in  the  question  have  the  gentlemen ^of 
the  synagogue,  who  join  in  the  petition  ?,  pvfi^  pew)n 
possessing  the  character  of  an  inhabitant  of  Bedford, 
afid" describing  himsdif as  iai  objbd^bf  tlie  eKii^^  U^ In- 
titled  to  apply  to  the  Court ;  but  how  can  I'li[eElx^?8iild6' 
representing  the  synagogue  ?  How  can  I  notice  the 
body  called  the  Jews' Synagogue?      '*  '  -  ^Wv 


Aignment  in  teply  nssumied.    '  '    *'  -'^^ 


- 'That  olgee^n,  at  die  utmost,  rtoA^  fdbyi  pi^iik 
supefflumis  and  the  pedtion  must  be  considered  laiSf'Silill 
dflhe  iithier  petitioners;  but  as  any  6ne  may  be  a  rdai^ 
M  an  ihfondfttion,  so  any  one  may  be  a  petitioner  tmddr 
Ae  new  net  {a)  The  members  of  die  synagogue  appekr 
in  their  mdiViduitl  character,  ahd  the  words,  *^*  ddiels^bf 
the  sym^ogue^**  are  merely  descriptive. 


'    .  • «. 


;••    ' 


Tke  Lord  Crakceixor^  ^ 

Under  which  act  i$  the  petiticHi  presented  ?...  , 


'S'-  1   : 


r  » 


3ir  Samuel ^Rqmilli/, 
Under  bodxacto. 


2JbrLomir  Ghascilixwu    V* 

I  doubt  whether  the  petition  can  be  receivied,  either 
iitid^r  the  particular  act,  or  und^r  the  generid  act. 


■  ^%«    4 


ne 
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The  Lord  Chancellor. 

In  re  Masters, 
&c  of  the  I  am   perfectly  satisfied  that  Jew  boys  cannot  be  ad- 

KJmb|Mi|I4  Pit 

CHAaxTT.     mitted  into  the  school;  whether  the  other  provirions  of 
Atig.  15.       the  charity  are  applicable  to  Jews,  is  a  question  on  which 
I  hbve  not  quite  formed  an  opinion. 


^vm 


The  Lord  Chancellor. 

1819. 

May  1.  There  is  a  question  in  this  case  to  which  I  must  d6« 

sire  an  answer,  why  the  gentlemen  of  the  synagogue  are 

Persons  pre-    petitioners  ?     Under  Sir  Samud  EtmiUjf^  adt  (tf),    sup- 

tition  un^'    posing  this  a  petition  which  could  be  authorised  by  that 

Btat.52G«).5.  ^gf   u  point  on  which  I  shall  hereafter  l^enkark,)  tto  per- 

c.  101.  must  ^  \    r  ,  •       . 

have  a  direct    son  can  petition  who  has  not  a  direct  interest  in  th€ 
JS^*  ^°  ^®  charity.    The  act,  indeed,  authorises  •<  any  twt^  of  more 

persons,"  to  present  a  petition ;  but  I  conceive,  that  those 
words  must  be  understood  to  mean  persons  haYitig  an 
interest 


The  Lord  Chancellor. 

May  4.  The  petition  proceeds  on  an  allegation,  that  the  peti- 

tioners are  entitled  to  relief,  either  under  the  act  relative 
to  this  particular  charity,  or  under  the  general  act,  or 
One  act  giving  under  both  those  acts.  The  petitioners  must  elect  on 
tion,  and  an-  which  act  they  will  proceed ;  and  for  this  reason :  under 
other  act  giv-  the  particular  act  the  judgment  of  the  Lord  Chancellor 
tion  subject  to  '^  ^nal  >  nnder  Sir  Samuel  Ramillr/^  act  it  is  subject  to 

appeal,  the       api)eal ;  the  Court,  therefore,  cannot  proceed  on  both 
Court  cannot  *- 

proceed  on 

both  acts. 

(a)  52  Geo,  3.  c.  101. 

acts; 
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acts;  the  judgment  cannot  be  both  final  and  not  final.         1819. 

I  cannot  cive  ludimient  in  two  jurisdictions.  _.      j-/"^' 

®       -^     ®  •'  In  re  Masters, 

&c.  of  the 
If  the  petitioners  proceed  under  the  Be^ord  charity      Chawty 
act,  their  afiidavits,  which  are  unstamped,  cannot  be 
read ;  it  is  onlj  under  Sir  Samuel  Eomtlh/'s  act  that  they 
are  authorised  to  read  affidavits  without  a  stamp,  (a) 

A  third  point  is,  what  reason  is  there  for  permitting 
the  elders  of  the  Jewish  synagogue  in  Ltondon  to  become 
petitioners  ? 

Another  question  also  requires  consideration,  whe- 
ther, r^ard  being  had  to  the  nature  of  this  case,  which 
arises,  not  on  misconduct,  but  on  doubt  of  the  con- 
struction of  the  articles,  the  Court  possesses  jurisdiotioti 
under  the  particular  act,  except  on  the  petition  of  the 
trustees  ? 

Mr.  Heald  in  support  of  th6  petition. 

Under  the  Bedford  charity  act,  any  person  whatever, 
with  the  consent  of  His  Majesty's  Attorney  Genera), 
may  apply  by  petition.  (J)  Sir  Samuel  Romilli/s  act  is 
susceptible  of  a  like  construction.  The  words,  "  any 
persons,"  comprehend  persons  who  may  not  have  an  in- 
terest. In  the  instance  of  charities  for  relief  of  the 
blind  or  the  poor,  it  has  been  the  practice  to  receive  the 
petition  of  the  minister  of  the  parish ;  and  on  behalf  of 
orphans  seeking  the  benefit  of  a  charity  for  fatherless 
children,  the  Attorney  General  may  proceed  without  a 
relator. 

The  Lord  Chancellor. 

The  petition  of  the  minister  of  the  parish  is  received, 

(a)  52  Geo.  3.  c.  101. 5.  5,  {b)  See  the  clause^  anie^  p.  47t. 

because 
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1819.  because  the  poor  may  be  burdensome  to  him ;  and  tihere 
/  M  tm  ^  "°  doubt  that,  though  a  relator  is  commonly  required 
&c.  of  the  for  the  purpose  of  securing  costs  (a),  the  Attorney  General 
C^uu^.  ™*y»  ^^  ^^  pleases,  proceed  without  a  relator.  The  pe- 
The Attorney  titioners  must  make  their  choice  between  the  acts;  and 
mo^^  wuL  ^^  ^®y  proceed  on  the  Bedford  charity  act,  the  oflBce- 
out  a  relator,    copy  of  the  affidavits  must  be  stamped.     When  they 

have  declared  their  election,  I  will  decide  the  question 
as  if  the  other  act  had  not  been  mentioned. 

Another  matter  may  deserve  consideration.  I  have 
not  found  any  actual  refusal  to  give  the  benefit  of  this 
charity  to  any  individual  except  Sheba  Lyon.  I  wish  to 
know  whether,  supposing  that  any  thing  can  be  done  on 
the  petition  of  persons  not  trustees,  I  can  give  to  the 
petitioners  all  that  their  petition  seeks  ?  It  was  argued^ 
that  persons  of  the  Jewish  persuasion  are  entitled  to  the 
benefit  of  all  the  distributions  to  be  made  of  this  char- 
ritable  fund,  or  if  not  to  all,  at  least  to  a  part ;  and  the 
petition  prays  that  they  may  be  declared  entitled  to  all« 

A  doubt  has  also  occurred  to  me,  whether  admissibi- 
lity into  the  school  is  within  my  exclusive  jurisdiction; 
whether  it  does  not  belong  to  the  visitors,  the  warden, 
and  fellows  of  'New  College  ?  They  have  introduced  a 
variety  of  regulations  for  the  conduct  of  the  boys'  school, 
with  which  no  Jew  boy  could  comply.  Without  now 
giving  final  judgment,  I  have  no  doubt  that  a  Jew  boy 
cannot  have  the  benefit  of  that  school,  because  he  cannot 
comply  with  those  regulations. 


May  8.  Mr.  Bell^  for  the  petitioners,  declared  their  election  to 

(a)  Some   cases  concerning  relators  are  collected,  ante^  v.  i. 
p.  50^. 

proceed 
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proceed  under  die  Bedford  charity  act,  and  suggested,  1819. 

that  the  petition  should  stand  over,  in  order  that  the  jj  r*  Masten. 

affidavits  might  be  stamped.  &c.  of  the 


Mr.  Shadwell  against  the  petition,  proposed  that  the 
Statement  of  the  affidavits  should  be  taken  as  true. 

The  Lord  Chancellor. 
That  cannot  be  done. 

The  question  was  argued  on  comprehensive  principles, 
but  is,  in  fact,  no  more  than  this,  What  is  the  meaning 
of  these  instruments  ?  And  I  think  that  I  need  not 
much  concern  myself  with  general  doctrines. 


Bbdfobd 

CflAftXTT. 


The  affidavits  on  both  sides  were  afterwards  stamped. 


The  Lord  Chancellor. 

I  have  before  me  the  petition  of  some  residents  of  the  May  ii. 
town  of  Bedford^  and  also  of  persons  not  resident  there ; 
and  without  inquiring  whether  the  last  ought  to  have 
been  joined,  I  will  consider  it  only  as  the  petition  of  the 
former.  The  petition  claims  relief  under  one  or  other 
of  the  acts  of  Parliament ;  but  I  now  understand,  that 
the  petitioners  rely  on  the  Bedford  charity  act;  not  in- 
sisting on  the  other ;  and  I  am  quite  content  to  take  it 
in  that  way,  without  giving  them  the  trouble  of  amend- 
ing the  petition;  it  can  easily  be  recorded,  that  the 
judgment  of  the  Court  proceeded  on  the  Bedford  act : 
but  then  arises  a  question,  whether,  on  that  act,  the  ap- 
plication is  right  in  form  ?  whether  the  best  course  of 

proceeding 
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1819.       proceeding  will  not  be,  that  a  short  petition  should  be 

^  ^  ^      '     i»*esented  by  the  trustees,  statinir,  that  doubts  had  iriaeft 

&c.  of  the     on  the  construction  of  the  act  in  rq^ard  to  ^ew^  ana 

Chuutt      s^ibmitting  to  the  Court  what  they  take  to  be  the  true 

exposition,  as  far  as  those  persons  are  concerned  ?    On 

the  letter  stated  in  the  petition,  as  on  a  great  deal  urged 

to  me  in  argument,  those  liberal  ideas  about  worshipping 

God  in  church,  chapel,  or  s}magogue,  I  purpose  to  make 

no  observations ;  it  is  not  necessary.     The  decision  in 

De  Costa  v.  De  Paz,  has  established,  that  no  one  can 

An  instituUon  found,  by  charitable  donation,  an  institution  for  the  pur- 

the!^wish^  P^^^  ®^  teaching  the  Jewish  religion  ;  but  it  is  quite  a 

religion,  is  different  question,  whether  property  can  be  given  to  per- 

wbedier  pro-  ^^"^  charitable  acts  to  persons  who  happen  to  be  Jews; 

perty  can  be  and  it  appears  to  me,  that  the  present  is  a  mere  question, 

fonn  cha-  whether  these  individuals  are  or  not,  within  the  four  cor- 

ntable  acts  to  j^g^g  ^f  ^jjjg  ^^^  ^f  Parliament,  objects  of  the  charity 
Jews,  IS  a  dif-  .        ,  ,  . 

fsrent  ques-     thereby  given  f    I  have  no  concern  with  general  prin- 
ciples ;  I  am  only  to  construe  the  act. 

On  behalf  of  any  persons,  objects  of  this  charitable 
institution,  the  mode  of  proceeding,  independent  of  the 
course  provided  by  the  act  of  Parliament,  would  be  by 
information  ;  if  this  is  a  case  within  the  intent  of  the  act 
of  52  Geo.  3.  c.  101.,  the  Court  might  proceed  on  a  peti- 
tion presented  in  the  mode  prescribed ;  if  the  present 
proceeding  is  to  be  considered  as  depending  for  validity 
on  the  jurisdiction  given  to  the  Court  under  the  Bedford 
charity  act,  it  then  becomes  necessary  to  inquire,  in 
what  cases,  and  by  what  form,  this  Court  is  to  be  ap- 
plied to,  recollecting  the  weight  and  effect  of  the  pro- 
ceeding, if  correct  ?  Whether  the  trustees  were  right  or 
wrong  in  so  doing,  I  mean  to  intimate  no  opinion ;  but 
for  some  years  they  admitted  Jews  and  Jewesses  to  the 
benefit  of  the  charity ;  they  state,  that  they  have  since 

been 


tion. 
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been  advised,  that  they  ought  not  to  continue  that  phto       1819« 
tice ;  and  a  question  which  I  should  wish  to  suggest  for  \m  / 

their  consideration  is,  whether  they  would  proceed  un*  &&  of  the 
der  a  clause  in  the  act,  which  authorises  them  to  present  chaIitTi 
a  petition  to  the  Chancellor ;  a  proceeding  which  would 
render  the  order  of  the  Court  unquestionably  valid,  {a) 
Under  that  clause,  when  these  doubts  and  difficulties 
arose,  the  trustees  had  it  in  their  power  tb  ask  from  the 
Court  an  exposition  of  the  rules  and  orders,  and  the 
different  passages  in  the  schedule  to  the  act,  which 
would  have  served  to  them  as  a  guide,  with  respect  to  those 
doubts.  The  letter  written  from  the  trustees  to  one  of 
the  elders  of  the  synagogue,  refers  it  to  those  who  claim 
the  benefit  of  the  charity,  to  take  such  steps  as  they 
think  proper,  for  asserting  their  rights.  The  question 
then  arises,  laying  out  of  the  case  the  52  Geo.  3.  c  101., 
within  which  it  would  be  extremely  difficult  for  the  pe- 
titioners to  bring  diemselves,  and  if  the  application 
is  not  under  the  clause  which  I  have  just  stated, 
whether  the  petitioners  have  any  effectual  mode  of  pro- 
ceeding, except  by  information  ?  The  question  would 
be,  whether  the  next  clause  {b)  was  meant  to  apply  to  a 
case  where  there  had  not  been  misconduct  or  misde- 
meanor in  the  trustees,  but  where  they  acted  erroneously, 
if  you  please,  on  doubts  and  difficulties  which  they  feh 
with  regard  to  the  construction  of  the  act  of  Parliament  ? 
The  terms  of  that  clause  contemplate  acts,  not  of  the 
body  of  trustees,  but  of  individuals  being  trustees ;  the 
language  applies  not  to  corporate  bodies  at  all ;  I  cannot 
examine  them,  and  the  usual  process  is  not  applicable. 

The  difficulty  which  I  have  on  this  is,  whether,  in  an 
application  of  this  sort,  this  clause  authorises  a  proceed- 
ing of  this  summary  nature  against  a  corporate  body, 

(a)  See  the  clause,  a»^,  p.  499,  500.         (h)  Antty  p.  477* 

with 


4»tS». 


in^Wkterwheflt«ir-ybur  Ldrdshfp  ^oiiKf  nbV'd&r^^' 
jutM^x^mfHofdftotd  Chancettor,  aid  proinouhoe  an 
o^ifAbH  in-your  VttitiitcTrial  chidsiiter  (if  lA>^  tHa^oSt^' 


•8'?'i  >  •■ 


f. .  T 


I   'fJi 


viM.'>'>i*  .^tsnwijtf 


^«  ' 


■  *••.  ^ 


•A  petitkm -%i»  afterwards  pt-feeiited  By'the  mastSr^  * 
goveitMni)  atld  tr«rtees  of  tli^e  JBfe^^cftan^;  piiyiig^ 
a  ^eekfatioh  wliether  tbepbor  inliatttrints  of  the  toW|l  #' 
Bmfjardy  who  Were  'df  flie  Jewish  perstia^oW,'  tfeVe^  eii^ 
tl«d,  Wilh  Christians, '  to  the  benefit  of  the  Jfe^fgi^" 
chmty,  fcr  themselves  or  their  children  •  'or  to  wh^Wi*^ 
tem^  imd  in  wb«t  respiects,  if  any,  they  6r  (heir  cMdi^* 
were  entitled  to  the  benefit  of  such  charity.  '  *  "^  ''^^ 


** '  ■ 


I  < 


f  •  Tyj:-j^ 


■tMM«l 


Aug.  98, 


T^e  Lord  Chancellor. 

♦      •  •  - .     .  • .     #■  ■. ' 

This  case  came  originally  before  the  Court,  on  a  pe- 
tition 
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tition  piesenled  by  certain  penoDsresidail  in  die  ti^  W^. 

as  elders  of  synagognes  in  London ;  and H  wm  hniirtrd,     te-oftkr- 
tliat  the  petition  mi^t  be  sastained,  either  on  die  act     ckABirr. 
called  Sir  Samud  Bomilbfs  act^  or  on  the  act  ngidadng 
the  Be^ybrd  charity.    There  were  diflkultiea  in  that  way 
of  considering  the  case.    If  the  matter  was  contested^ 
whether  the  corporati<Mi  were  trustees  fixr  Jews  as  well  as 
Qiristians,  great  doubt  arises  whedier  the  petition  oould 
be  sustained  under  the  first  act;  and,  under  the  aeoondf 
it  was  extremely  doubtful  whether  the  Chancdlor  had 
anthority  to  proceed  in  this  sununary  wqr  by  petitioii^  in 
a  case  where  the  trustees  were  not  accused  of  miscoiidaet. 
It  would  be  difficult  to  represent  this  as  a  case  of  iais^ 
conduct,  within  that  clause.   Another  difficulty,  which  I 
continue  to  think  very  considerable^  is  this :  if  Jews,  in* 
habitants  of  Bed/brdj  claiming  to  be  objects  of  the  cha- 
rityi  could,  as  inhabitants  of  Bedford^  establish  in  than- 
sdves  the  character  of  cestms  que  trust  of  this  charitable 
fiind^  yet  I  cannot  comprdiend  on  what  principle  the  pe» 
titioners,  describing  themselves  as  dders  of  the  congre- 
gation of  Dutch  and  German  Jews,  assemUing  at  certain 
synagogues  in  London^  have  a  ri(^t  to  present  a  petition. 
Those  who  are  interested  in  the  fund,  provided  Sir  Sa^ 
mud  Momillj/'s  act,  or  the  Bed/brd  charity  act,  uffiy  to 
this  case,  namely,  persons  residing  at  Bedford^  are  enti- 
tled to  the  summary  interfrrenoe  of  the  Court,  bi^  I  know 
not  on  what  ground  these  g^tlemen  residing  in  London 
can  appear  as  petitioners.    To  receive  their  petition 
would  be  to  give  a  sort  of  corporate  character  to  indivi- 
dual petitioners,  which  this  Court  would  not  allow  to  be 
sustained.  The  Bedford  charity  act  authorizes  the  Court,  Penoni  pre-^ 
in  the  instance  of  misconduct  of  the  tmstees,  to  interfere  SfiSif*^" 
on  the  petition  of  any  person  or  persons ;  but  I  appre-  an  act  em- 
hend,  that,  in  judicial  construcdon,  these  expressions  u^j pmon 

must  be  understood  to  mean,  not  persons  havinir  no  in-  or  pcrwns 
,^       ,^  ^-  *^  °  whomsoever'* 

Vol.  IL  N  n  terest, 


3U 


1819^ 


topedtion 
against  trus- 
tees of  acha- 
rityyinustbe 
interested  in 
the  fund. 
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teres^  bat  persons  who  have  an  interest  in  the  fiind.  If 
the  peCtdonera  resident  in  &(^/Eird!  could  bayeestabliAed 
ihehr  title  as  objects  of  the  charity^  stilly  as  to  the  other 
fietilietiers,  it  would  hove  been  the  doty  of  the  Court  to 
dismiss  the  petition  as  a  matter  of  course.  These  di£&* 
enltiesy  howe? er^  are  removed  by  the  petkion  whidi  ihe 
trustees  have  preferred* 


♦' » 


This  charitj  had  its  foundation  in  lettBrs  patent  <if 
JSdmsrd  the  Sxth, .  who  founded  a  grammar  school  at 
Be^brd  as  in  many  other  parts  crf'the  kingdom,  and  thia 
is  the  foundation  of  a  school,  pro  institutione  et  instruc- 
tione  puerorum  et  ju?enum  in  grammaticd  Uteratura  el 
m<Mribus.  (a) 


The  Lord  Chancellor  having  remariLcd  that  iIm 
{durase  '*bom  mores"  admitted  various  oonstnictioos>in 
classical  writers,  and  referred  to  the  acts  of  1764  and 
1 79S,  observed  on  the  dauses  authorisii^  applicatiotts  to 
the  Cou]t«  Attending  to  the  language  of  die  enactments 
with  respdct  to  cases  in  which  all  the  trustees  ought  to 
ai^y  in  a  summary  way,  and  of  these  enactments^  on 
the  authority  of  which  the  former  petition  was  presented, 
it  appears  to  me  that  the  letter  was  not  designed  to  au- 
thorize a  petition  for  the  construction  of  provisions  on 
which  doubts  arose.  The  former  enactment  being  ap- 
propriated to  that  purpose,  this  clause  authorizes  the 
Attomey^General  to  interpose  if  a  trustee  misconducts 
himself,  which  he  could  hardly  be  said  to  do  when  he 
was  bond^fide  construing  the  act.  I  also  think  that  the 
words  ^^  any  persons"  must  mean  persons  Interested,  and 
therefore  that  the  elders  of  the  London  synagogues  had 
no  authority  to  petition. 


(«)  Vide  tbe  Letters  patent,  mde^  p.  47S.  et  seq. 


His 
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His  Lordship  having  stated  the  pxpvisioas  of  the  actn       Ulfu 
of  parliament,  and  of  the  schedulei  proceeded  tbue:  - 

te^ofthe 
I  have  detailed  both  the  acts  and  the  provisions  cot*  ^^|[|^ 
tained  in  the  schedule,  for  the  purpose  of  presentiiig  to 
my  own  attention,  at  least,  the  clauses  on  which  observ- 
ation was  made  in  the  course  of  the  aif^meal*  It 
appears  that  until  about  thirty  years  ago^  for  reasons 
stated  in  that  affidavit,  there  never  was  any  distributioil 
of  these  funds  to  the  children  of  Jewsy  nor  ilny  «pi^ 
cation  by  Jews  on  behalf  of  their  children ;  that  within 
the  last  thirty  years,  some  parts  of  the  profits  of  these 
estates  have  been  applied  in  &vour  of  some  children  of 
the  few  Jews  residing  in  the  town ;  but,  that  on  the 
application  of  the  petitioner,  Isaac  lAfon  Goldsmith^  the 
tmstees  declared  that  they  did  not  think  themselves 
authorized  to  make  ^>plication  of  the  fimds  among  the 
dialdren  of  Jews. 


Many  arguments  were  addressed  from  the  bar  on  the 
practice  and  fxrinciple  of  toleration.  I  apprdiend  that 
the  present  question  is  perfectly  sin^de  in  its  nature^ 
and  neither  more  nor  less  than  this,  whether  the  letters 
patent  of  Edward  the  6th,  and  these  acts  of  parlja»ent^ 
have  or  not  comprehaided  within  the  true  constructioB 
of  their  provisions  persons  of  the  Jewish  persuarion  ? 
Whatever  my  sentiments  may  be  of  the  opinions  ex* 
pressed  in  some  clauses  of  the  letter  written  on  that, 
occasion,  I  apprehend  that  it  is  the  duty  of  every  judge 
presiding  in  an  English  Court  of  Justice^  when  he  is 
tdid  that  there  is  no  difference  between  worshipping  the 
Supreme  Being  in  chapdi,   church,   or  synagogue,  to 


recollect  that  Christianity  is  part  of  the  law  of  Eng^  Chrisdanitv  is 
land  {a) ,-  that  in  giving  construction  to  the  charter  and  ^T^EnSmd^ 


(a)  Fide  anie,p,  490.  n, 

Nn  2  the 
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1'819.'  ■    the  acts  of  parliament,  he  is  not  to  proceed  on  -  that 
T^'^uZt       P^'i^ciplc  farther  than  just  construction  requires;  but  to 
&c  of  the     the  extent  of  just  construction  of  that  charter  and  those 
acts,  he  is  not  at  liberty  to  forget  that  Christianity  is 
the  law  of  the  land. 


BfiOFOBD 
CBAftlTT. 


With  respect  to  usage,  as  far  as  usage  is  to  be  looked 
to  for  an  exposition  of  the  charter,  it  may  be  convenient 
first  to  consider  it  with  reference  to  the  question  whe- 
ther Jew  boys  can  be  admitted  to  the  school,  and  next 
to  the  admission  of  Jewish  maidens.  I  am  not  sure 
that  the  first  question  does  not  belong  to  the  visitors  {a) ; 
but  I  have  no  difficulty  in  giving  my  opinion  on  it. 


A  gramirtar 
school  18  a 
Bchool  (of  in- 
struction in 
the  learned 
languages. 


An  observation  not  without  weight  is,  that  this  school 
was  founded  as  a  grammar  school,  by  Edward  the  6tfi, 
who  founded  many  throughout  the  kingdom,  and  the 
words  grammar  school  have  generally  been  construed 
to  mean  a  school  for  instruction  in  the  learned  lan- 
guages {b) ;  but  I  believe  that  it  has  been  the  pracdce 
firom  the  beginning,  and  I  hope  that  it  still  continues, 
and  will  long  continue,  that  in  these  schools  great  care 
is  taken  to  educate  youth- in  the  doctrines  of  Christianity ; 
to  teach  them  their  duty  to  God  and  their  neighbour, 
in  the  terms  in  which  those  duties  are  taught  in  the 
Catechism ;  and  I  remember  the  time  when  boys  so 
educated  were  attended  to  church  every  Sunday  by  their 
master;    thereby  giving  to  them   the  opportuni^   of 


(a)  Lord  HardwicJte  declined 
to  interfere  in  regulating  the 
school  of  this  charity,  but  con- 
trouled  the  application  of  the 
revenue.  Attorney-General  v. 
Corporation  of  Bedford,  2  Fes, 
SOS,  See  the  cases  collected  in 
The  Attomei^General  v.  Duie, 


15  Vet,  $10.  JEx  parie  Berk' 
hampttead  Free  School,  2  Ves,  4" 
Bea.  134. 

{If)  The  Attomey'General    v. 
Whitely,  11  Vet.  241.      The  At- 
tomcy-Generaly  Hartley,  2  Joe, 
4-  Walk.  555. 


learning 


CASES  IN  CHANCERY.  5*29 

learning  the  principles  of  that  establishment  which  the        1819. 
law  certainly  favors.  ^^^^T*^ 

Inre  Masten, 
ftc.  of  the 

The  result  of  the  affidavits  is,  that  it  does  not  appear  Bmford 
that  any  Jew  ever  partook  the  benefits  of  the  charity, 
till  within  the  last  thirty  years ;  that  a  Jew  has  voted  in 
the  choice  of  trustees,  being  canvassed  for  his  vote  by 
one  of  the  alcjennen  of  Bedford^  and  that  two  or  three 
Jewish  children  have  been  admitted  into  this  school^  (in 
what  manner  conducted  will  be  seen  presently,)  that 
they  have  not  received  the  benefit  of  other  parts  of  the 
charity,  the  affidavits  accounting  for  that,  because  firom 
their  circumstances  of  age  or  otherwise,  they  were  not 
in  a  situation  to  solicit  charitable  assistance,  or  to  be 
appointed  trustees*  Here  are  the  regulations  of  the 
school  approved  by  the  warden  and  fellows  of  New 
College;  and  I  can  find  nothing  to  raise  an  argument, 
that  would  authorize  me  to  say,  that  they  have  not 
authority  to  make  regulations  for  the  conduct  of  the 
school.  Even  though  the  charter  and  the  acts  had  not 
excluded  Jews,  the  charter  and  the  acts  giving  to  the 
warden  and  fellows  the  power  of  making  regulations,  if 
these  regulations,  in  a  Christian  country,  operate  to 
exclude  Jew  boys,  it  will  remain  to  be  considered, 
whether  that  is  not  a  due  exercise  of  visitatorial  author 
rity,  and  such  as  must  be  submitted  to  ? 

There  is  another  way  of  considering  it ;  Whether  the 
visitors  have  not,  in  excluding  Jews,  rightly  construed 
the  charter  and  the  acts  ?  I  have  no  doubt  that  Edward 
the  6th  had  not  any  intention  for  the  education  of  Jews. 
Whatever  may  be  our  sentiments,  it  does  not  appear 
to  me  that  they  were  within  the  scope  of  the  charter, 
nor  do  I  think  that  they  are  within  the  scope  of  the 
acts;  the  acts  could  not  mean  to  comprehend  persons 
who  were  not  comprehended  by  the  charter.    How  is 

N  n  3  it 
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1819*  it  posiible  that  the  edociition  of  boys  professing  C%t4»- 
iJ^  MnitMfe.  tianity,  and  of  boys  professing  Judaism,  can  proceed 
Ae.  of  Ae  together?  It  is  in  evidence,  that  Jew  boys  were  absent 
C^mi^«  on  Jewish  holiday^,  and  while  the  New  Testament 
was  read.  They  cannot  comply  with  the  regnlatlons 
for  education  at  this  school,  in  what  mnst^  accord- 
ing to  the  construction  of  the  charts,  be  held  to  be 
boni  mores ;  the  master  alw^tys  chooses  ihe  Latin  and 
Greek  books,  and  I  know  none  of  the  grammar  sdioc^ 
in  which  the  New  Testament  is  not  taught,  either  in 
Latin  or  in  Greek.  In  prescribing  the  school  hours, 
directions  are  given  for  the  attendance  of  the  boys,  on 
every  day  in  the  week,  except  Sunday ;  it  is  impossible 
that  Jew  boys  can  give  that  attendance,  consistentiy 
with  the  observance  of  Jewish  holydays.  Prayers  mre 
to  be  read  every  morning.  What  kind  of  pniyers^ 
They  are  prayers  in  a  grammar  school,  where  the  master 
is  a  olergyman»  and  where  the  scholars  are  to  have  ex-r 
hibitions  to  the  universities,  to  which  it  is  impossible 
that  any  Jew  boy  can  be  sent  It  is  not  necessaiy  to 
go  through  all  these  particulars,  because  it  seems  to  me 
that  Jews  resident  at  Bedford,  acting  conscientiously, 
could  not  permit  their  sons  to  attend  this  school.  I  am 
therefore  clearly  of  opinion,  that  there  is  no  pretence 
to  say  that  they  are  entitled  to  attend. 

With  respect  to  the  other  objects  of  the  charity,  the 
only  question  before  me  relates  to  Jewish  maidens.  First, 
can  it  be  that  at  the  time  of  tlie  letters  patent,  Jew  girls 
were  within  their  scope  and  meaning  ?  Next,  if  it  is 
clear  that  boys  must  be  educated  in  the  principles  of 
Christianity,  is  there  any  thing  in  the  Charter  to  au- 
thorize me  to  say,  that  it  being  the  intention  to  found 
an  institution,  a  great  object  of  which  was,  education 
of  boys  in  the  Christian  religion,  other  olgects  of  the 
charity  were  to  be  persons  not  professing  Christianity? 

Various 


■*HMHW^t^^ 


CA8ES  IN  CHANCERY,  «SI 

VarioBs  articles  mterq)ersad«  all  t^d  to  ahew  thi&t  the  )8I9« 
design  of  the  charity  was  to  benefit  peirsons  profeasing  ^^  - '^^ 
the  Christian  religion.  I  shall  mention  only  one;  that  ttc^^hSm 
girls  are  required  to  send  in. their  Christiim  n^mest  It 
is  said  that  Christian  name  means  only  first  napie,  and 
that,  on  the  other  construction^  an  Anabaptist  could  not 
be  admitted.  Be  it  so,  but  I  apprehend  that  Christian 
name  means  something  which  a  Jew  would  say  does  not 
belong  to  him.  I  apprehend  that  Christian  name  does  not 
necessarily  mean  baptismal  name.  Though  Anabi^tists 
do  not  baptize  until  later  iq  life  than  other  Christians,  | 
think  that  the  name  which  they  give  to  their  children  is, 
in  a  sense,  a  Christian  name.  Another  circumstance  is, 
that  the  children  are  to  attend  public  worship  every 
Sunday.  It  is  stated,  and  I  doubt  not  truly,  that 
Jewish  children  do  attend  worship  every  Sunday  ;  but 
can  any  one  contend  that  the  words  of  the  letters  patent, 
attending  worship  every  Sunday,  mean  more  thati  at- 
tending on  a  day  on  ^^hich,  under  the  Christian  rel^on^ 
attendance  at  worship  is  more  imperative  than  on  any 
other  day  ?       / 

Mr.  Heald.  Another  question  relates  to  apprentice 
fees. 

TTie  Lord  Chancellor. 
I  think  that  the  same  thing. 

The  petition  of  the  trustees  having  been  presented  to 
me  since  the  argument,  I  mean  to  declare  my  opinion 
that  Jews  are  not  objects  of  the  charity,  but  having 
heard  no  argument  on  this  petition,  I  intend  not  to 
direct  the  order  to  be  drawn  up,  without  giving  an 
opportunity  of  re-arguing  the  case,  if  the  parties  desire  it. 

Nn  4  Mr.  Heald 
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Itl^.  Mr.  Heald  applied  for  the  costs  of  the  prooeedingt 

AiwM^irtaiL  ^  settling  an  important  question. 

^JJJJJ^         The  Lord  Chancellor. 

Coito  of  pro*  .  I  doubt  whether  I  have  power  to,  give  costs.  The 
MM^K  iL  tt^stees  will  take  their  costs  under  the  act,  without  my 
risdSctiaii.        prder.     On  the  first  petition  I  could  have  made  no 

order.  I  do  not  apprehend  that  in  tliis  summaiy  jari&* 
diction  J  can  pve  costs,  unless  the  act  of  parliament 
authorizes  me ;  in  a  cause  I  have  power  to  give  thenif 
but  not  on  proceedings  in  this  summary  jurisdiction,  (a) 


.-*  1 ' 


I 


• 

<^  His  Lordship  doth  declare  that  the  poor  inhabitanftg 
of  the  town  ci  Bed/or d  who  are  of  the  Jewish  persuamn 
are  not  entitled  to  any  benefit  of  the  Bedford  charity  in 
the  said  petition  mentioned,  for  themselves  or  their 
children."    Reg.  Lib.  A.  1818.  fol,  2081—2083. 

{a)  The    fbllowuig    accoant  haiim  with  a  note  among  Loct! 

of  a  deciHon  connected  with  the  Colchester^s  MSS.  A  very  imperw 

doctrine  diBcussed  in  the  pre-  feet  report  of  the  proceecUngs 

ceding  case,  is  extracted  from  a  occurs  in  S  Atk.  14.  under  the 

MS.  in  the  possession  of  the  title  of  McUish  v.  Da  CosUu 
Editor^  and  sigrees  nearly  ver* 
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In  Chancery  J  11  th  March^  11  ST. 


Qm^MOti 


■i  \ 


V^i. 


^, 


Th«  Defendant,  Mrs. 
mellishi  was  the  daughter 
of  Mr.  Dfl  Costa  a  Jetr,  anid 


.at 


t\ 


wh 


Mdlish  and  wife  preferred 
this^^petition  to  be  resloreS 
t6  the 'goafdiad^i^,  orthife 


Uving  married  Mr.  ViBareal    she  might  hal^  ^Nfei4y  «<»^si»i» 
a  Jew,  had  by  him  two  dd!^    the  children  wsthoiife  lioftei^ 


dren^  one  of  whom  is  near 
nine  years  old,  and  the  other 
about  eight,  and  ViUareal 
djring,  a  bill  was  brought  in 
this  Court  touching  the  chil- 
^^'6  estate,  &c.  a  decree 


rii^ptioa  alone,  and  tl^f^  chi^ 
dren  liberty  to  visit  her. 
Another  petition  was  pre** 
sente<f  on  behalf  of  the  two 
children,  praying  that  the 
Cbure    woiM    giiro '  (jiroper 


thereon,  and  the  fortune  of    directions  for  their  educiajp% 
the  two  children  appeared  to    &c. 


be  97fiO0l.  each.  After- 
wards  a  treaty  of  marriage 
was  had  between  the  mother 
and  one  Mr.  Mendez,  and 
Uiei'eupoBDaCo^  her  father 
prevailed  on  hiis  daughter  to 
asiffgn  oter  the  guardianship 
bil^  the  two  children  to' him, 
and  to  agree  that  if  the  two 
children  died  during  their 
minority,  he  should  have  a 
moiety  of  their  fortunes. 
The  treaty  of  marriage  after- 
wards breaking  off,  she  mar- 
ried Mr.  Mellish  without  hcK 
father's  consent,  and  became 
a  Christian,  and  Mr.  Da  Costa 
having  possession  of  the  two 
children,  refused  the  mother 
to  visit  them,  without  a 
French  woman  being  with 
^hem^  &c.    Thereupon  Mr, 


Mr.  Braamc  for  Mr.  Md^ 
lish  et  Kx.  This  assigi^ing 
the  guardianship,  is  void  ti^ 
the  mother,  it  being  a  per- 
sonal right  without  any  inter- 
est, but  for  ^e  good  and 
benefit  of  the  infants,  M. 
and  as  it  cannot  be  trans- 
ferred, so  neither  can  it  be 
renounced.  Vaugh.  111. 
Bedell  v.  Constable. 

Mr.  Thomas  Clarke  for  the 
two  children.  They  have  a 
right  to  the  mother's  care, 
unless  she  be  disabled  or  dis- 
qualified, which  is  not  in  this 
case,  unless  by  the  deed,  by 
which  it  is  pretended  the 
mother  has  assigned  her  right 
of  guardianship ;  and  as  to 
the  deed  itself,  as  it  is  of 
such  a  nature  as  the  Court 

wpold 


Memsk. 
r.,  the  daugh- 
ter and  widow 
of  a  Jew,  hav* 
inj;  agreed 
with  her  fa- 
ther, that  he 
shoidd  have 
the  care  of  the 
persons  and 
estates  of  her 
two  infimt 
children,  and 
in  the  event 
of  their  death 
during  mi- 
nority, should 
receive  a  mo- 
iety of  their 
Eroperty,  and 
aving  ab- 
jured Judaism 
and  married  a 
Christian,  on 
the  petition 
of  toe  chil- 
dren the 
Court  ordered 
that  they 
should  be  de- 
livered to  their 
mother,guard- 
lanship  not  be- 
ing assignable, 
and  the  agree- 
ment not  pur- 
porting to  be 
an  assignment, 
and  the  right 
of  the  momer 
to  be  guardian 
continuing 
notwith- 
standing her 
second  mar« 
riag;e, 
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1819.        would  nat  carry  into  execu- 
*^"  '  "^      tion,   so  by  the  same  reason 
'^V?  ^I^T"  the  Court  will  not  suffer  it  to 

be    made    use    of   in  bar. 
Plotod,  90^.    Qsbom  v.  Car- 
den.  Barret  v.  Lady  Penhanif 
guardianship  not  assignable, 
v«  Ca^  in  Dam.  Proc,  1724f.(a) 
As  to  what  may  concern  the 
religion  of  the  infants,  though 
that  should  be  the  choice  pf 
every  per^Py   yet  as  here 
they  cannot  choose^  and  as 
the  method  of  education  will 
naturally  affect  religious  prin- 
ciples, therefore  care  should 
be  taken  of  such  education ; 
but  considering  th^  temporal 
advantages  only  of  the  chil- 
dren, the  education  in  Juda- 
ism will  affect  their  fortunes, 
and  the  consequence  of  th^ 
children  continuing  with  the 
grandfather,  being  educating 
them  in  a  different  religion 
from  the  parent,  so  that  will 
lay  a  foundation  for  that  dif- 
ference in  a  family,  which  is 
too  common  upon  account  of 
their  difference  in  religious 
principles,  and  especially  in 
Jewish  families ;  as  appears 
by  the  provision  made  by  the 
legislature  for  allowance  by 
Jewish    parents    to   convert 
Christian     children ;      Stat, 
1  Ann,  c.  30. 


Mrs.  Mellish  by  affidavit, 
said  she  was  baptized  28th  of 
March  1735,  and  that  her  fa- 
ther Mr.  Da  Costa  was  a  Jew. 

Mr.  Talbot  for  the  children. 
Vaughan,  181.  The  one 
child  here  is  a  daughter,  and 
the  other  a  son.  Tl^e  daugh- 
ter, as  a  Jewess,  may  be 
married  improvidendy,  the 
son  will  be  under  incapaci- 
ties, by  our  law  as  a  Jew, 
cai^  enjoy  no  offices.  Sec 

Mr.  Attorney  Generate  for 
Mr.  Da  Costa.  Mr.  ViUqreal^ 
the  former  husband,  died  in 
1730.   Mr.£>a  Co^a  |ia«  h^ 
the  care  of  die  children  under 
the  Deed  of  Agreement  in 
1734,  without  any  complaiiHt 
by  the  children  or  the  moi 
ther,till  this  petition.  Agrees 
a  guardianship  eannot  l)e  as? 
signed  in  law ;  bu(  it  does  |iot 
follow  but  that  the  plaiotiffi 
having  such  right,  may  agree 
that  another  proper  persom 
should  exercise  thatauthprjty. 
Debts  are  not  assignable  at 
law  otherwise  in  this  Court, 
and   this  petition  is   to  set 
aside    her    own  agreement- 
This  Court   is  not  bound  tA 
interpose  in  such  cases.  Case 
of  Mr.  Hopkins  (^),  having 
given  to  two  of  the  daughters 
of  Mr.  Jepp  about  10,000/. 


(a)  Reynoldt  v.   Lady  Teyn-        (b)  Ex  parte  Hopkins,  3  P,  W. 
ham,  9  Mod,  40.      Lady   Teyn-     151. 
ham  V.  Dacre  Barret  Lennard, 
4  Bro.  P.  C.  302. 

a  piece. 
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a  piece,  and    the   executor 
having   the   custody   of  the 
two  children ;  the  fkther  pe- 
titioned to  have  the  children 
educated,  &c.y  but  the  Lord 
Chancellor   Kins    dismissed 
the  petition,  and  said  if  the 
father  could  recover  the  po- 
session  of  the  children  at  lavr 
he  might.     The  objection  to 
the  fkther  was  his  being  a 
farmer  in  the  country,  Im- 
proper, &c.    As  to  the  chil* 
dren's  petition,  it  Is  said  they 
are  not  bound  by  the  mo- 
ther's agreement :  and  that 
no  objection  lies  against  her ; 
but    here    by    her    second 
marriage  she  is  not  sui  Jurisy 
and  the  children  will  come 
under  the  power  of  the  father 
in  law.    The  next  objection 
it  that  the  mother  is  now  a 
Christian  I  this  is  a  popular 
argument,  but  we  are  not  to 
be  wiser  than  the  law ;  and  it 
was  thought  one  of  the  hard- 
est parts  of  the  persecuting 
of  Protestants  abroad,    the 
taking  away  the  children,  and 
putting  them  under  a  different 
education ;  and  if  the  Court 
should    interpose    in    such 
pases,  is  a^aid  no  children 
would  be  suffered  to  be  edu'- 
cated  otherwise  than  accord- 
ing  to  the  legal  establishment. 
The  foundation  of  the  statute 
1  Ann.  was,    that  children 
should  be  left  free  without 
force  in  their  choice  of  re- 
ligion. The  Statute  12  Car.2. 


c.  24.  8.  8,  9',  which  gives 
power  to  the  father  to  devise 
the  guardianship  of  a  child, 
takes  no  notice  of  the  mother. 
The  deed  and  agreement 
between  Mr.  Da  Costa  and 
his    daughter    Mrs.   Mellish 
read,  dated  3d  o^  May  1734. 
She  agreed  that  if  her  two 
infant    children    should    die 
infknts  Intestate,   he  should 
be  entitled  to  an  equal  moiety 
with  her,  and  that  she  and 
all  persons  who  should  be 
entitled  to  the  guardianship 
of  the  two   children,  should 
permit  Da  Costa  to  have  the 
care  of    their  persons  and 
estates.    On  the  back  of  the 
deed  is  an  indorsement,  dated 
March  1735,  hy  Mr.  MdlUk 
and  Mrs.  Villareal  (then  his 
wife),     whereby    they   con- 
firmed and  ratified  the  deed. 
A  deed-poll  signed  by  Mr. 
Da  Costa  whereby  he  agrees 
to  permit    Mrs.   Mellish  to 
visit  the  children  at  his  house. 
Affidavit  of  Mr.  Da  Costa  of 
the  occasion  of  making  the 
deed,  on  treaty  of  the  daugh- 
ter's marriage  with  Mr.  Men* 
deXf  and  her  fVee  act,    and 
never  refVised  her  to  visit  the 
children ;  also    affidavit    of 
Mr.  Da  Oosta'%  care  of  the 
children. 

Mr.  Fazakerly  and  Mr. 
Murray  on  the  same  side. 
The  guardianship  of  the  mo- 
ther is  little  regarded  by  the 
common   or  statute  law    of 

this 
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this  kingdom ;  and  wisely  so ; 
because  the  mother  by  se- 
cpnd  marriage  puts  herself 
under  the  power  of  another ; 
and  her  affection  oflen  alien- 
ated from  the  children  of  the 
first  husbandy  to  those  of  the 
second.  Instances  in  the 
guardianship  in  socage,  cus-> 
toms  of  London,  &c.  Case 
of  Lord  Mansell,  who  being 
about  14,  would  have  chosen 
his  mother  (who  was  then 
married  to  a  second  husband) 
to  be  his  guardian ;  but  Lord 
Talbot  refused  it,  but  upon 
other  persons  of  honour  being 
joined  with  the  mother's 
husband*  Though  a  guar- 
dianship cannot  be  assigned, 
yet .  it  may  be  renounced ; 
and  in  case  of  an  action  at 
law  by  the  mother  here,  the 
deed  would  bar.  This  is  not 
such  a  case  as  the  court 
should  interpose  any  extra- 
ordinary power ;  and  the 
giving  the  guardianship  here 
to  the  mother,  would  in  truth 
be  giving  it  to  the  father-in- 
law  ;  because  she  is  in  potes' 
tote  viri.  This  is  a  general 
question,  whether  this  Court 
will  interpose  to  give  a  guar- 
dian to  children  upon  account 
of  religion?  The  children 
here  as  much  (a) 

as  they  can 
bef  considering  their  tender 


years.  The  father  here  might 
have  devised  the  guardian- 
ship,   upon   the  statute   18 
Car.  2.,  though  Roman  Cap 
tholics     are    excepted,    for 
political  reasons.    The  true 
point  is,  whether  this  Court 
will  change  the  education  of  ^,  ^^ 
the  children,  on  this  case,  so     - .  t 
as  to  change  their  religion  ?      ^^^^ 
The  Lord  Chancellor. 
It  is  with  reluctance  he  is 
obliged  to  determine   ques- 
tions of  this  sort,  in  family 
disputes,  and  more  disagree- 
able   where  they  relate    to 
religious  matters ;  but  when 
it  becomes  necessary  he  must 
do  it.    Here  are  two  peti- 
tions,  first  by  the  mother, 
second  by  the  children.    As 
to  the  mother's,    her  claim 
must    be    considered   firsU 
Her  claim,  as  before  the  deed 
of  1734,  is  clear,  and  a  right 
in  her.    It  has  been  truly 
said  that  the  right  of  guar- 
dianship of  the  mother  differs 
from  that  of  the  father ;  she  ^  ™^ 
cannot  devise,  as  the  father  ^^^ , 
may     by    the     statute     oftestam* 
Car.  2.  (b)       The  mother's  *«7  8" 
right  abstracted  from  socage^ 
(which  is  not  here  the  case, 
there  being  no  lands,)  arises 
from  nature.  She  has  a  right  Right  c 
to  the  custody  of  the  persons,  thcmol 
and  care  of  the  education ;  ^^Z 
and    this    in    all    countries  natoic^ 


(a)  A  blank  occurs  here  in  the    1 77.    J^*  part^  Edwards,  3  AiJt. 
original  MS.  519. 

(&)  Bedca  v.  ConstMe,  Vaugh. 

where 
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where  the  laws  do  not  break 
in.  The  grandfather  has  no 
right  to  interpose,  otherwise 
than  as  the  mother  being  his 
daughter,  owed  a  duty  to 
him.  It  must  be  admitted 
likewise,  that  the  mother  had 
no  right  to  assign  the  guar- 
^^^  dianship ;  no  guardianship 
2ku  asisighable  except  in  chivalry. 
Lord  Vaughan  in  Bedell  v. 
Constable,  calls  it  a  private 
office  of  personal  trust,  (a) 

Next,  how  it  stands  under 
the  deed  of  Mai/  1734.  It 
must  be  agreed  that  that 
does  not  transfer  the  guar- 
dianship. As  to  the  differ- 
ence that  though  things  may 
not  be  assignable  at  law,  yet 
they  may  in  equity,  that  is, 
where  they  consist  in  interest; 
and  therefore  guardianship  is 
no  more  assignable  in  equity 
than  at  law;  and  the  deed 
here  does  not  use  words  of 
assigning,  but  is  an  agree- 
ment that  the  grandfather 
should  have  the- actual  care 
and  education,  and  that  she 
would  not  interpose.  It  is 
therefore  clear  that  Mr.  Da 
Costa  has  gained  no  right  to 
die  guardianship  under  this 
deed,  but  to  clear  the  mother, 
&c-    It  seems  a  little  strange 


(a)  Vough.  177.  JB^re  v. 
CowUeu  of  Shqftetbuiy,  2  P.  W. 
121.  Earl  of  Shaftesbury  v. 
Shaftesbury,  GUb.  Rep,  in  Eq, 
172. 


to  come  into  a  court  of  equity 
to  pray  contrary  to  the  agree- 
ments of  the  party ;  and  much 
less  can  the  court  set  aside 
the  agreement  in  this  sum- 
mary way.  No  imputation 
on  the  behaviour  of  Mr.  Da 
Costa,  and  therefore  no 
ground  to  relieve  Mrs.  MeU 
lish  on  her  petition,  and  her 
petition  therefore  dismissed ; 
but  as  to  the  petition  of  the 
infants  another  consideration. 
ObjectioQ  to  this  that  it 
comes  from  the  mother ;  but 
though  it  may  be  so,  yet  as 
this  comes  before  the  court 
in  a  case  where  the  court  has 
given  directions  touching  the 
estate  of  the  infants,  the  court 
ought  to  interpose,  from 
whatever  hands  it  comes, 
though  from  a  mere  stranger; 
and  so  it  was  done  in  the  case 
of  hord  Dudley  to  controvert 
the  accounts  of  the  receiver. 
Here. are  two  questions; 
first,  whether  in  the  power 
of  the  court  to  give  any  di- 
rections to  deliver  them  to 
the  mother  ?  Whether  pro- 
per? As  to  the  first,  the 
power,  has  no  doubt  of  it, 
though  no  cause  depending, 
as  was  Mr.  Barrett  and  Lady 
Teynham*s  case.  (&)     As  to 

the 

(b)  Reynolds  v.  Lady  Teyn* 
ham,  9  Mod,  4a  Lady  Teyn^ 
ham  V.  Dacre  Barrett  Len^ 
nard,  4  Bro,  P.  C.  .?02.  See 
ex  parte  Salter,    2  Dkk.  769. 

$  Bron 


1819. 


In  re  Masters, 
&c.of  th# 

BjBDfORO 
CliAmiTY. 

rtUareal 
Mem, 


Orders  rela- 
tive to  the 
guardianship 
of  infants 
without  a 
cause  depend- 
ing. 
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In  re  Masters  , 
&c.  of  the 
Bkoforo 

CttABITY. 

nUartal 

V. 

Right  of  guar- 
dianship not 
decideaonAo- 
beat  corpus. 


the  interposition  of  courts  of 
law  on  Habeas  Corpus^  the 
courts  of  law  have  nothing  to 
do  about  the  right  of  guar- 
dianship, but  as  to  the  liberty 
of  the  party  only  (a);  and 
there  are  proper  writs,  as  ra- 
vishment of  ward,  &c.  and 
Habeas  Corpus  is  only  for 
the  court  to  take  care  that 
the  party  be  not  confined 
contrary  to  law. 

Secondly,  as  to  the  discre- 
tion of  the  court ;  and  holds 
that  he  is  bound  to  interpose. 
Has  declared  that  the  deed 
passes  no  right,  but  that  it 
still  remained  in  the  mother ; 
and  whatever  the  mother  has 
done,  if  she  neglects,  the 
children  may  complain,  or 
any  one  for  them.  Much 
has  been  said  on  the  point  of 
religion ;  holds  the  true  state 


of  the  question  to  be,  whedier 
this  court  shall  not  take  the 
infants  out  of  the  hands  of  a 
person  who  has  no  right  of 
guardianship,  and  put  them 
into  the  hands  of  the  person 
who  has  the  rightf  and  is  of 
the  religion  of  this  country  ?  I 

Do  not  by  any  means  intond,  TWOiil 
but  declare  the  contraiy,  to®^^^*"? 
take   the   children  of  Jews^^jmg^ 
from  their  parents,  any  far*  fere  wiik 
ther  than  as  required  by  the  ~  •JJ 
act  of  parliament,  (b  )  iMdwarf 

It  has  been  said,  that  the  Jewi^  ft^ 
father  of  the  children  was  a!^  *^ 
Jew.    I  see  nothing  to  pre*  ||« 
vent  the  father  from  devisiqg^ 
but  the  fiither  being  dead» 
and  not  having  disposed   of       aL^i 
the  guardianship,  the  father's  SegMi> 
right  devolves  to  the  mother,  ifiiii|MP'^ 

and  she  is  here  of  the  rdiffioa  t*^i-. 

^^       draiQBis 

of  the  country,   and  there- ftatnts 

12  Otr.t 

—  C.S4. 


5  Bro,  C,  C.  500.,  where  some 
earlier  authorities  are  collected. 
Spencer  v.  Earl  of  Chesterfield, 
Amb.  146.  Ex  parte  The  Earl  of 
Hchestery  7  Ves.  348.  Ei/re  v. 
7%tf  Countess  of  Shafiesbury, 
2  P.  W,  102.  CKeefe  v.  Casey ^ 
\  Schoalcs  4-  Lefr.  106.  Ex 
parte  Woolscombe,  1  Afad.  215. 
Ex  parte  Mayerscough,  I  Jac, 
and  Walk,  151.  In  ex  parte 
Hopkins,  3  P.  W.  151.  Lord 
Chancellor  King  declined  to  or- 
der, on  petition,  the  delivery  of 
infants  to  their  father. 

{a)  The  decisions  on  this  point 
seem  not  perfectly  consistent. 
Bex  V.  Johnson^  Lord  Baym,  1354, 


8  Mod,  214.  1  Sir,  579.  Bejt  v. 
Smith,  Bidgetoay,  Bep.  TVmp, 
HardwicJcey  149.  2  Str,  982. 
3  P.  W.  155.  n.  Bex  v.  DtilMd, 
5  Burr.  1455.  1  Bl.  410.  Bex 
V.  Hopkins,  7  East,  579. 

(b)  On  a  bill  by  a  testamentu^ 
guardian  against  a  trustee,  the 
answer  of  the  Defendant,  repre- 
senting the  Plaintiff  as  an  unfit 
person  to  have  the  management 
of  the  minors,  "  being  a  man  of 
small  fortune  and  increasing  fa- 
mily, and  also  a  sectary,"  was  de- 
clared scandalous  and  impertix 
nenL  Corbet  v.  Toiienkttm,  1  BsM 
4*  Bcait.  59. 

fore 
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I  .  • 


t:i 


.'1 


fore  no  reason  to  take  the 
right  from  her. 

As  to  the  statute  1  Anney 
though  the  present  case  is 
not  within  the  provisions  of 
ity  jet  the  reason  weighs; 
for,  if  a  Jew  child  become 
Christian^  the  act  of  parlia- 
ment takes  away  the  father's 
power,  and  as  the  children 
here  are  of  such  tender 
years  that  they  cannot  choose 
£bt  themselves,  should  not 
the  Court  interpose  to  assist 

(a)  On  the  power  of  the  mo- 
ttier  as  guardian  of  her  infant 
children,  notwithstanding  a  se- 


Charity. 
ViUareal 
Meliuh. 


in  restoring  them   to    their         1819. 
rightful  guardian  ?  ^  — »   m^ 

No  person  has  greater  re-  ^V"^  Masters, 
gard  to  conscience,  but  holds  BEOFoao 
likewise  that  the  Christian  re- 
ligion is  part  of  the  law  of 
the  land,  and  so  held  and 
declared  by  Lord  Chief  Jus- 
tice Halcf  in  the  case  of  the 
King  V.  Tai/lor,  1  Vent.  193. 
3  Keb.  107. 

Order  the  children  to  be 
delivered  forthwith  to  the 
mother,  (a) 

cond  marriage,    see  Pottinger  v. 
WightmaUy  5  Mer.  67. 


fti  -v 

»rtJ  • 

:»■'?• 
'J -J 


I.  • 


THOMAS  HAWKSHAW,    - 


Plaintiff.        1818. 


WILLIAM  PARKINS  and  JOHN  THOMPSON,     rT..  „ 

Defendants.      ^ov.  la. 

1819. 
Feb,  27. 

rpHE  bill   filed  on  the   10th  of  June   1818   stated,  Demurrer  to 
I      _«  a  bill  bv  8, 

Tliat  one  Dflw^V/  Itencker,  late  of  Bedford  Street^  surety,  stating, 

in   the  county  of  Middlesex,   coal  merchant,   but  now  '^^'  two  part- 

•^  ners  havmg 

agreed  to  exe- 
cute a  release  to  the  principal,  in  consideration  of  an  assignment  of  his  effects, 
one  alone  executed  the  release,  overruled.  Whether  a  release  so  executed  binds 
all  the  partners,  gtusre. 

A  writ  of  injunction  issued  after  execution  is  in  the  same  form  with  the  common 
writ  before  execution. 

The  Plaintiff*,  in  equity,  having  been  taken  in  execution,  and  discharged  by  a  judge 
of  the  court  of  law,  on  payment  into  the  hands  of  the  Master  of  that  court,  of  the 
amount  of  the  sum  indorsed  on  the  writ,  with  sheriff^s  poundage ;  and  the  common 
injunction  having  afterwards  been  issued ;  on  motion  to  dissolve  the  injunction,  it 
was  ordered,  that  the  PlaintifiT  might  apply  to  the  court  of  law  for  payment  to  him 
and  to  the  Defendants,  of  the  sum  paia  into  the  hands  of  the  Master,  that  sum, 
when  received,  to  be  paid  into  the  bank  to  abide  the  event  of  the  cause. 

abroad, 
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1816.       abroad,  and  out  of  the  jurisdictioa  of  the  ccmif  aome^, 
*  ^  ^  time  in  the  year  1810  represented  to  the  Plaintiffthat  hm 

V.  had  considerable  dealings  with  the  Defendants,  who  car-  -. 

Pakcns.      yj^  on  trade  as  coal  merchants  at  the  Adelphi ;  and  that ; 
he  could  obtain  a  considerable  enlargement  of  bis  credit;^ 
with  the  Defendants,^if  he  could  procure  some  reqpictr. 
able  person  to  join  him  in  a  security  to  them  by  way  q£ 
bond,  and  he  requested  Plaintiff  to  join  him,  upon  an 
assurance  that  no  risk  was  likely  to  be  incurred  in  so 
doing,  as  the  credit  allowed  by  the  Defendants  lori 
Bencher  was  small,  and  the  settlements  frequent;  that* 
the   Plaintifi^  influenced  by  such  rq>resentatioiis  and 
assurance,  and  being  willing  to  accommodate  Mencher^ 
conaoited  to  join  in  such  security,  and  for  that  purpoM  * 
executed  with  Bencher  a  joint  and  several  bond,  to  thfl^ 
Defendants,  dated  the  1st  oi  May  1810,  in  the  9«im  of 
500/.  conditioned  to  be  void  on  payment  by  the  Plaintiff 
and  Bencher  or  either  of  them  of  the  sum  of  2502.,  ior 
any  less  sum  that  should  or  might  thereafter  becooM 
due  from  time  to  time  for  coal  delivered  to  Bencher  hf " 
the  Defendants;     that    some  time    in    1816  Bendber^^ 
having  become  embarrassed  in  his  circumstances,  en^- 
tered  into  a  composition  with  the  Defendants  and  hiir 
other  creditors,  whereby  they  agreed  to  accept  an  assign*  ' 
ment  of  his  property,  and  in  consideration  thereof  to 
execute  a  release  of  their  several  demands ;  that  on  the  ' 
27th  of  August  1816  an    indenture  of  that   date  waa 
executed  by  Bencher  of  the  first  pait,  C  G.  a  creditcnr  ' 
of  Bencher  of  the  second  part,  and  the  Defendants,  and 
W.M,j  and  M.  his  son  and  copartner,  being  bondjUe 
creditors  oi  Bencher^  of  the  third  part,  whereby  after 
reciting  that  Benchei*  stood  indebted  to  the  parties 
the  second  and.  third  part  in  the  several  sums  of 
set  opposite  to  their  reispective  names,  and  was  unable^  < 
by  reason  of  certain  losses,  to  pay  the  whc^  of  dwil^ 
respective  demands,  but  in  brder  to  render  to  them  the 

utmost 
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utmost  sadsfiu^tion  in  his  power,  had  proposed  to  oon- 
▼•jr  all  his  estate  and  effects  to  C  O.  in  trust  ibr  him- 
self and  the  rest  of  the  creditors  of  Rencher,  rateaUy 
add  in  proportion  to  the  amount  of  their  several  debts, 
to  which  the  parties  of  the  third  part  had  consented  and 
aglMdy  and  had  chosen  and  appointed  CX  G.  to  be  a 
ti^stee  accordingly,  it  was  among  other  things  witneilsed, 
thM  the  creditors,  parties  of  the  second  and  third  parts, 
severally  and  respectively,  and  for  their  several  and  re^ 
spective  executors,  &c.  accepted  the  said  assigned- pre* 
mises,  estate^  and  effects  in  full  payment  and  sadsfaction 
of  dieir  respective  debts,  and  released  Bencher  from  the 
said  several  debts,  and  from  all  actions,  suits,  &c.'for  or 
by  reason  of  the  debts  so  due  to  them,  or  of  any'other 
matter  whatever,  antecedent  to  the  day  of  the  date  of 
the  indenture. 


18f8. 


pABCtvi;^ 


The  bill  fiorther  stated,  that  the  indenture  was  eM^ 
cvled  by  the  Defendant  Thompson  on  behalf  cf  himself 
and  his  copartner  Parkins^  but  Parkins  did  not.  Save 
as'-^iforesaid,  execute  the  same,  and  the  deed  was  not 
therefore  binding  upon  him  or  the  firm  as  a  release  at 
comsnon  law;  but  submitted  that  it  was  a  sufficient  dii»  ' 
charge  in  equity  of  any  claim  or  demand  which  the  D^« 
fei>dant  might  have  had  by  reason  of  the  bond  against 
the'plaintiff  as  surety,  and  that  the  bond  oi^ht  to  be 
delivered  up  to  the  Plaindff  to  be  cancelled.  It  was 
also  stated  that  the  Defendant  had  commenced  pro- 
ceedings at  law  against  the  Plaintiff  on  the  bond,  and 
had  caused  him  to  be  arrested  and  held  to  special  bail* 
for  the  sum  of  $50/.  The  bill,  charging  that  the  indenture 
witf  executed  by  Thompson  on  behalf  of  himself  and  hiv 
copartner,  and  that  though  the  Plaintiff  could  not  take 
adnuMage  of  the  indenture  by  way  of  plea  in  bar  to  the 
aedott  at  law,  yet  that  the  same  ought  to  be  considered 
in  equity  as  a  good  discharge  of  Plaintiff's  liability  on  Ae 

Vol.  II.  O  o  bond. 
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1 8 1  fi.       bond,  inasmuch  as  the  principal  was  thereby  released,  aoil 

Hawksuaw     ^®  Plaintiff  only  a  surety  therein,  prayed  that  the  De- 

V*  fendants  might  be  restrained  by  injunction  from  pro* 

ceeding  at  law  against  the  Plaintiff  in  respect  of  the 

matters  aforesaid,  or  upon  the  bond,  and  that  the  bond 

might  be  delivered  up  to  the  plaintiff  to  be  canceled. 

The  Defendants  filed  a  general  demurrer. 

Mr.  Wetherel  for  the  bill. 

The  release  being  executed  by  Thompson  only,  is  not 
at  law  binding  on  Parkins.  A  partner  cannot  bind  his 
copartner  by  deed,  unless  expressly  autliorised  by  the 
articles  of  partnership.  (^7)  In  proceedings  under  the 
bankrupt  laws  indeed,  one  partner  is  permitted  to 
act  for  all  {b) ;  but  those  exceptions  have  never  been 
considered  as  impeaching  the  general  rule*  At  law, 
therefore,  the  Plaintiff  has  no  defence ;  but  in  equity  a 
partner  having  accepted  a  composition  from  the  princi- 
pal, has  discharged  the  surety  (c);  and  the  lekase,  though 
it  cannot  be  pleaded  at  law,  is  an  effectual  discharge  of 
.  the  surety  in  equity.  It  is  clear  that  a  release  to  one 
co-obligor,  is,  in  equity,  a  release  to  both.  Bower  v. 
Svmdlin,  {d)  At  least  one  part  of  the  relief  prayed  by 
the  bill  is  equitable,  namely,  that  the  bond  may  be  de- 
livered up  to  be  cancelled. 

Mr.  Seion  in  support  of  the  denuirrer. 

A  release  to  one  of  several  co-obligors  discharges  the 


(fl)  Harrison  v.  Jitcksort^  IT,  (r)  The  cases  on  the  drscharge 

R.  307.      See  Ball  v.   Dumter-  of  the  surety  by  transactions  with 

vt/Zffy  4  3\  J?.  513.  the  principal,  are  collected  in 

{b)  Ex  parte  HaU^   1  Rcie,  2.  IMayhew  v.  Crickeit,  ante,  p.  1S5. 

.  Ejt  ^rtc  Hodgk-imony     19  Yvt.  (d)  I  Aih.  294, 

4rest. 
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rest.     Com.  Dig.  Pleader^  2  W.  SO.,  on  the  authority  of 
a  passage  in  2  RoUe^  410.    1.  47.  {a)     A  release    of 
partnership  debts  executed  by  one  partner,  concludes  the 
firm.    Montague  on   Partnership,  (b)     And  a  deed  of 
composition  of  debts  is  an  exception  to  the  general  rule 
that  one  partner  cannot  bind  the  rest  by  deed.  *'  When 
a  trader.is  unable  to  satisfy  the  demands  of  his  creditors^ 
to  save  tlie  trouble  and  expense  of  a  commission  of 
bankruptcy,  upon  his  giving  up  all  his  effects,  they  may 
agree  to  accept  a  certain  proportion  of  the  debts  due  to 
them,  in  satisfaction  of  the  whole.     This  can  only  be 
done  by  deed,  and  there  is  generally  introduced  into  it 
a  clause  of  release.     If  copartners  are  creditors,   and 
come  in  under  the  composition  deed,  it  binds  all  if  exe- 
cuted by  one,  and  may  be  pleaded  in  bar  of  an  action 
brought  for  the  previous  debt,  eitlier  in  conjunction  with 
him  who  executed  it,  or   by  the  others  as  surviving 
partners  after  his  death."      Watson  on  Partnership,  (c) 
The  plaintiff,  therefore,  on  his  own  statement  has  a  de* 
fence  at  law. 
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1^18. 
Hawksrav 

V, 

Parkins. 


The  Lord  Chancellor. 

■ 

When  a  bond  is  prepared  as  the  joint  bond  of  two 
persons,  though  formerly  if  executed  by  one  only,  being 
intended  to  be  executed  by  both,  it  was  considered  as 
the  bond  of  neither,  it  has  been  lately  and  repeatedly 
held  to  be  the  bond  of  him  who  executed  it.  (d)  The 
question  then  here  would  be,  whether  this  release,  if  not 


(a)  Probably  2  Ro.  Abr.  412.  Tooker^s  case,  S  Co.  68.,  that  io 
G.  4. 5.,  see  Co.  Lilt.  Ed.  Hargr,  personal  actions  one  joint-tenant 
2SS.  a.  n.  1 .  Dorchester  v.  Webby  may  release  all,  and  the  argument 
W,  Jonet,  345.  Cheetham,  v.  of  IVood,  in  Swan  v.  Sieele, 
Wardy  1  Bos.  ^  Pull.  6.'50.,  and  7  EastyiW. 

the  authorities  cited  in  Dean  v.  {c)  P.  225.         ^ 

Xewhail,  8  T.  R.  168.  (rf)  EUiot   v.   Davis,  2  Bos.  ^ 

(b)  P.  21.  citing  the  dictum  in  Pnft,  558. 

O  o  2  valid 
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Valid  against  both  the  partners,  is  valid  against  olie?>''V 
^  "  ^'*  7     so,  the  partiels  are  right  in  coming  into  eqaitjr,  b^ckoae 
c.  the  release,  though  not  good  against  both,  changes  the 

Pabxxks.      laiture  of  the  property. 

In  reply  to  a  question  by  the  Lord  Chancellor,  whetfi^r, 
if  two  partners  have  a  demand  against  a  principal  and  n 
surety  by  bond,  and  one,  professing  to  act  for  the  other  «» 
well  as  himself^  signs,  seals,  and  delivers  a  release,  that 
releiEise  is  at  law  valid  against  himself  if  void  against  his 
partner?  The  Solicitor  General^  amicus  curue^  stated 
that  he  had  never  known  the  point  occur  in  practice, 
.  but  thought  that  the  release'  might  be  pleaded ; '  that  a 
deed  amounting  to  a  mere  acceptance  of  terms  of  com-' 
position,  executed  by  one  partner,  is  not  binding  on  the 
rest,  but  that  a  release  so  executed  -  binds  all,  -  the  re» 
lease  of  a  joint-obligation  by  one,  being  at  law  an  ex«- 
tingubhment  of  the  debt 

The  Lord  Chancellok. 

•  J 

When  Courts  of  Law  have  held  that  a  bond  which  was 
intended  to  be  executed  by  two  as  a  joint  bond,  being 
executed  by  one  is  valid  as  his  bond,  why  is  this  re- 
lease not  valid?  The  bill  prays  an  injunction  -  again^ 
actions  on  the  surety  bond.  In  Harrison  v.  Jackson^ 
the  question  depended  in  great  measure  on  the  nature 
of  the  deed.  I  take  it  that  that  was  a  deed  by  which 
one  partner,  signing,  sealing,  and  delivering  for  himself 
and  his  partners,  undertook  to  make  a  grant;  the  effect 
of  such  a  deed  is  very  different  from  the  effect  of  a  re- 
lease. 

It  is  common  for  suitors  to  apply  here  to  be  dis- 
charged from  bills  of  exchange,  from  which  they  might 
be  discharged  at  law,  the  original  jurisdiction  being  here. 

Very 
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Verjr  many  injunciions  have  been  granted  to  restrain  pro-        1 8 18. 
eeedings  on  bills  of  exchange,  where  time  given  would     ^--  ^^ 
have  afibrded  a  good  defence  at  law  on  the  rule  that  v. 

sureties  are  discharged  by  time  given  to  the  principal.      P^^'^t. 
We  had  bills  in  this  Court  before  that  doctrine  pre- 
' vailed  at  law.    The  &ct.that  that  doctrine  now  consti- 
tutes a  l^;al  defence  is  no  reason  why  the  equitable  ju- 
risdiction of  this  Court  should  not  be  maintained. 


The  Lord  Chancellor* 

The  case  is  no  more  than  this.  The  Plaintiff's  ^^3^^- 
bill  states,  that  he  executed  a  bond  in  the  penalty  of 
5Q0/.5  as  surety  for  the  payment  of  250/.,  the  obligees 
hdng  partners;  that  all  the  creditors  of  the  principal, 
including  the  obligees  in  the  bond,  agreed  to  accept  an 
assignment  of  his  effects,  and  to  give  a  release :  that  is 
the  substantive  charge  in  the  bilL  It  then  states,  that 
the  release  was  executed  by  the  creditors,  but  that  the 
mdde  of  release  by  these  two  creditors,  the  obligees,  was, 
that  one  only  released,  signing  and  sealing  the  deed  for 
himself  and  his  partner;  it  proceeds  to  allege,  that  the 
deed  being  executed  by  only  one  partner,  the  Plaintiff 
cannot  defend  himself  at  law,  and  prays  that  it  may  be 
declared  a  good  discharge  in  equity  against  the  surety. 

The  case  was  argued  before  me  on  the  question,  whe- 
ther this  was  a  valid  legal  release;  but  without  advert- 
ing to  that  question,  and  supposing  that  it  would  not  be 
valid  at  law,  still  the  bill  has  charged,  that  the  Defend- 
ants agreed  to  execute  a  release,  and  that  an  assignment 
Was  made  in  performance  of  that  agreement;  that  will 
sustain  the  agreement  in  equity  if  not  in  a  court  of  law. 
It  was  contended,  that  the  Plaintiff  could  not  support 

this 
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this  bill  if  he  had  a  legal  defence.     I  cannot  accede  19 
that  argument     It  has  always  been  held  here,  that  time 
V.  given  to  the  principal  releases  the  surety;  the  recent 

adoption  of  that  doctrine,  by  courts  of  law,  will  not  ex- 
Concurrent  elude  the  concurrent  jurisdiction  of  this  Court  Another 
jurisdiction  of    .  .       i         i      i  .n  i.  .»     i  •  i 

courts  ofequi-  Circumstance  is,  that  the  bill  prays  reher  which  cannot 

^^^^Jj^®*^JJ^-  be  obtained  at  law,  the  delivery  of  the  bond  to  be  can- 

tion  of  equit«  celled.     I  am  therefore  of  opinion,  that  the  demurrer 

S'£tf"  ^^  be  overruled, 
^■w.  Demurrer  overruled.     Reg.  Lib.  A.  1817.  fol.  1883. 


On  the  2Sd  of  Julj/j  the  day  on  which  the  demurrer 
was  overruled,  the  Plaintiff  obtained  from  the  Vice 
Chancellor  an  order  for  the  common  injunction  till  an- 
swer and  further  order,  allowing  the  Defendants  to 
call  for  a  plea  and  proceed  to  trial  thereon,  and  for 
want  of  a  plea  to  enter  up  judgment,  but  staying  execu- 
tion ;  and  an  injunction  was  issued  accordingly. 

Nov.  IS.  O^  ^^^3  ^^y  ^^^  Defendants  moved,  that  the  order  of 

the  Vice  Chancellor  might  be  discharged,  and  the  in- 
junction dissolved ;  or  that,  notwithstanding  such  order 
and  injunction,  the  Defendants  might  be  at  liberty  to 
make  an  application  to  the  Court  of  King's  Bench  for 
payment  to  them  of  the  money  paid  by  tlie  Plaintiff  into 
the  hands  of  the  Master  of  that  Court. 

The  affidavit  of  the  Defendant's  solicitor,  in  support 
of  the  motion,  stated,  tliat  in  the  action  commenced  by 
the  Defendants  on  the  bond,  a  verdict  for  250/.  was 
found  for  them;  and  on  the  20th  o{  June  1818,  the 
Plaintiff  was  taken  in  execution  by  the  Sheriff  of  Mid-- 
dlesexy  under  a  writ  of  capias  ad  satisfaciendum^  for  the 
sum  of  325/.  105.,  being  the  amount  of  damages  and 

costs 
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ooelB  in  tlie  action ;  that  on  the  2Sd  of  June^  on  an  ap- 
plication by  the  Plaintifl^  Mr.  Justice  Bailey  ordered 
the  Plaintiff  to  be  discharged  out  of  the  custody  of  the 
Sheriff,  upon  payment  into  the  hands  of  the  Master,  of 
the  amount  of  the  sum  indorsed  on  the  writ,  with  the 
Sheriff's  poundage,  to  remain  in  the  hands  of  the  Mas- 
ter until  farther  order ;  and  that  the  Defendants  have 
put  in  an  answer,  denying  the  whole  equity  of  the 
Plaintiff's  bill. 


547 


1818. 


Mr.  Agar  for  the  motion. 

The  merits  have  been  decided  at  law ;  if  the  release 
could  have  been  pleaded  in  the  action,  this  Court, 
which  never  relieves  mispleading,  will  not  restrain  pro- 
ceedings under  the  execution.  The  release,  if  void  at 
law,  cannot  be  good  in  equity.  A  common  injunction, 
issued  after  execution  executed  against  the  person,  is 
irregular. 

Mr.  Blake  against  the  motion. 

On  the  demurrer,  the  Court  decided,  that  the  Plaintiff 
might  be  entitled  to  equitable  relief.  The  Court  will 
not  permit  the  Defendants  to  obtain  the  money,  till  the 
question  of  equity  is  determined.  Axe  v.  Clarke  {a)^ 
Franklin  v.  Thomas,  (i)  A  motion  to  dissolve  the  com- 
mon injunction  per  saltum^  without  the  usual  order  nisif 
is  contrary'  to  practice. 

The  \jOViD  Chancellor. 

In  what  instances  has  the  common  injunction  been 
granted,  after  the  body  has  been  taken  in  e}cecution  ? 
Where  the  money  has  been  levied,  the  writ  is  often  is- 
sued, because  the  execution  is  not  complete  till  the  re- 


(a)  S  Dick,  549. 


{b)  5  Mer.  225. 


turn; 
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1I}18.       turn;  aod  many  acU 11)97  be  done  .between  the  lei[^.«ii4> 

-1^'     ^    the  return ;  but  where  the  body  has  been,  taken,  dbf;  .c^  • 

V.  ecutipn  is  executed.    .Mr.  Justice  JBfailev  would  npt  haM ' 

rAaciNi. .     discharged  the  Plaintiff  out  pf  custody,  without  payni^ ; 

of  the  imoney  to  the  ]>ef€^dapt%  unless.h^  had  observof): 

some  irregularity  in  the  proceedings. 


•  ? 


The  Lord  Chancellor. 

IS19.  There  is  no  doubt  that  if  executian.has  been  executed 

^^-  97.      before  an  uijuncticyi  can  be  obtained,  in  a  case  in  which 

&e  Court  will  interfere  after  execution  executed,  the 

Court  must  set  the  matter  right;  but  cases  in  which  it 

will  so  interfere  are  special. 

"  #   • 

The  old  practice  always  was,  by  supplemental  bill  to 
make  the  sheriff  a  party,  and  ord^  him  to  pay•ove^^the 
money.  Lord  Thurlcm  thought  that,  if  goods  were  jn 
the  hands  of  the  sheriff,  the  order  would' aulhctiie'^llie 
sheriff  to  stay  proceedings,  but  if  he  chose  to  pi^  dmr, 
he  might  (a)  The  Court  afterwards  resolved,  that  if 
the  money  was  paid  over,  it  would  compel  a  return.  •  If 
the  law  is  so  with  regard  to  goods,  it  is  impo^U^  to 
maintain  that  the  party  shall  not  have  relief  where  the 
execution  is  against  the  body,  because  the  sheriff  cannot 
do  with  that  as  with  goods. 

In  FrankJyn  v.  Thomas  (i),  on  the  day  on  which  the 
Plaintiff  would  have  been  entitled  to  an  injunction,  the 
Defendant  demurred,  and  by  that  means  prevented  the 
issuing  the  writ.  One  of  the  great  difficulties  was  on  the 
form  of  the  injunction ;  the  common  form  allowing  the 


(a)  Ax€  V.  aarke,  %  Dick,S49.  (6)  3  Mer.  S95. 

3  Mer.  234. 


party 
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purty  to  call  for  a  plea,  and  proceed  to  trial,  &c. ;  and 
I  diink  that  on  inqairy  we  siitiifed  ourselves,  that  even 
ill  those  special  cases  the  conunon  form  is  employed. 
Hie  practice  of  applying  that  form  itself  established 
that  there  must  be  some  principle  for  the  application, 
it  would  be  an  intolerable  hardship,  that  when  the  body 
is  taken,  the  party  could  not  be  discharged  from  execu^ 
tion ;  but  if  the  Court  delivers  him,  care  must  be  taken 
to  place  him  in  such  a  situation  that  he  shall  not  be  at 
liberty  to  say,  that  he  has  satisfied  the  execution. 

:  Librae  with  Lord  Tkurlaaoj  that,  after  the  injunction,.  Wh^an  In. 

die  sheiiff  might  proceed  to  sell ;  but  not  if  he  vaettot  to  Junf  >^^  >^ 

o      tr  fued  after  exe« 

say  that  the  Court  would  not  stay  the  money  in  the.bands  cution  u^nst 
df  the  shexiff :  always  considering  these  as  special  cases,  gh^i^^y  ^ 

and  admittincr  that,  in  ordinary  cases,  the  Court  will  not  proceed  to 
.  ,    n  6        •^  «^  '  geii,  but  the 

mteriere.  Court  will,  in 

special  canes, 
stay  the  mo* 
r  Mr.  jfgar  mentioned, ;  that  this  subject  had  recently  ney  in  hU 

undergone  discussion  before  the  Cpurt  of  Exchequer;  ^^"^'' 

and  Mr.  Blaie  added,  that,  in  that  instancy  the  biA  was 

filed  after  execution  against  the  person. 

* 

f  73^  Lord  Chanckjuuuk* 

'  Tliere  is  an  important  difference  between  a  bill  filed 
after  execution,  and  a  bill  filed  for  the  purpose  of  pre- 
T^tii^  execution. 

The  present  is  a  very  special  case.  Unless  I  misre- 
coUect  what  passed  on  the.  former  occasion,  although  the 
-party  is  already  in  execution,  yet,  if  the  case  is  such  tiiat 
the  Court  would  grant  an  injunction  after  execution,  the 
torm  of  the  writ  is  the  same  as  in  the  ordinary  cases,  (a) 

(a)   This  posttioA   wa:»   confirmed  on  reference,  by  the  regis- 
trar, Mr.  Cro/J, 

Vol.  II.  V  p  In 
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1819.  ^  ''^'^  ^^'^^  ^  iiVinictidii  is  grteited  irfUr  e«Qc«lwi 
coMoittod^  m  on  wortaBis  of  attomeyi  If  the  pM^t  of 
Imt  has  «et0d  urn  ^htttlsugr  ctdlits  eqiiil^  thatdUrds 
no  nasoti  wby  diU  Cau|t  Agidd  aiofc;eiiteitehtjttria4lti^ 
tionoii  4  lnU£led..Iil;is'qtBt|e«difi!wbittqHest^  wbiair 
JQdgtnetn  has  been  obtakied 4Ahr  pv(^^  "" 


I  if){Hreheod  that  I  -shall  fiael  dp  4ifficulQr  on  the  daov 

trine  as  hecween  priiioipal  and  surety*   If  {  mistake  na^ 

there  Uiy  in  the  Term  JBqwris^  a  deoisiqn,  that  a^ovae^ 

Whether  a       nant  not  to  sue  one  of  several  co-obligors  is  not,  at  law, 

tdm'^o^^  a  release  of  the ^XHoUifpn:^  (a)    That  aoay  intradace  a 

«^t?^  '^      oueMioii  whether  such  »  ooventfiC  is  not  a  nSease  im 

elmgors  is  ia  . 

equity  B  re-      «WW« 

lenedf  the 

rcit,  qiueref  ^w— i^  ■    ■     i  ■ 


<^  His  Lordship  doth  order,  that  the  Pliuntiff -be  at  li« 
berty  to  make  an  implication  to  the  Court  of  King's 
Bendi  for  payment  to  tiim  and  to  Ae  defendants,  of  4he 
money  paid  by  die  PUkitiffinto-tbe  hands  oftiie  Ma»» 
ter  of  die  said  Ootirttif  King's  Beiich^  pursuant  to  the 
order  of  Mr.  Justice  jBoffey,  on  the  I^Sd  day  etjme 
1818 ;  and  it  is  ordered  that  they  do  pay  the  same  when 
so  received,  to  be  verified  by  affidavit  into  the  bank,  with 
die  privity  of  the  Accountant^General  of  this  Courts  on 
the  credit  of  this  cause,  to  abide  the  event  of  this  cause ; 
but  this  order  is  to  be  without  prejudice  to  the  right  of 
any  of  the  parties  to  such  money,  or  any  of  the  questions 
in  ttiis  cause." 

Reg.  lib.  ▲.  1818  &L  1281. 

(o)  Deun  v.  KcwJu^k  s  T.  R.  168.    HuUim  v.  Ejfr^  6  Tawd* 

389. 
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Commencing  in  the  Sittings  before 

HILARY   TERM, 
58  Geo.  III.  1818. 


IIOLL.4. 
1B18. 

CAMPBELL  r.  MULLEIN.  J^^'^ 

July  23.  24. 

WILLIAMSON  V.  LONGMEAD.  JJfarc/ is, 

19.  24. 

THE  original  bill  filed  on  the  l^th  of  July  1804,  by  Two  Ameri- 
Archibald  Campbellj  David  WiUiamson,  James  DalL  ^an  citizens 

residing  at 
John  Munnickhw/sortj  and  Joseph  Sterrett,  of  Baltimore^  Baltimore, 

in  North  America,  and  John  Heathcote  of  London,  Mer-  ^^^^^^^^^^^ 

siiDiect  re* 

chants,  (the  first  five  Plaintifis  being  trustees  of  the  estate  residing  at 
and  ejSects   of  Stephen   Zacharie,   of  Baltimore,    Mer-  being^*Mrt- 
chant  on   his   separate   account,  and  as   a  partner   of  nership,  and 
Messrs.  Coapman  and  Vochez,  lately  trading  in  Baltic  certain  ships 

more,  under  the  firm  of  Zacharie,  Coopman,  and  Co..)  £?Pl"r®^  ^^ 
'  .  r.        ,  British  crui- 

stated  that  in  Naoemoer  1794,  a  treaty  of  amity,  com-  zers,  and  the 

merce,  and  navigation,  between  his  Majesty  King  George  ^^^^^^^^ 

under  the  7th 
article  of 
the  Treaty  of  Commerce  concluded  in  1794,  between  tliis  country  and  America^ 
for  awarding  compensations  to  American  subjects  who  had  suflTered  losses  by  cap- 
ture for  which  they  could  obtain  no  redress  in  the  ordinary  tribunals,  haviug 
awarded  in  compensation  of  the  ships  of  the  partnership  captured,  certain  sums 
to  the  two  A,mericans,  with  express  exclusion  of  the  French  citizen,  as  an  alien 
enemy ;  the  sums  so  awarded  are  not  partnership  property,  and  the  creditors  of 
the  partnership  have  no  claim  oa  them,  as  agunst  the  separate  creditors  of  the 
Americans. 

Vol  .II.  Q  q  the 
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Campbell 

MULLETT. 


the  Third,  and  the  United   States  of  America^   was 
signed  by  certain  Ministers  Plenipotentiary,  and  in  the 
course  of  the  following  year  duly  ratified  by  his  Majesty 
and  the  then  President  of  die  United  States ;  that  by  the 
7th  article  of  the  treaty,  after  reciting  that  complaints 
having  been   made  by  divers   merchants,  and  other 
citizens  of  the  United  States,  that,  during  the  course  of 
the  war,  in  which  His  Majesty  was  then  engaged,  they 
had  sustained  considerable  losses  and  damages,  by  rea^ 
son  of  irregular  or  iU^al  captures  or  condemnations  of 
their  vessels  and  other  property,  under  colour  of  autho- 
rity or  commissions  from  His  Majesty,  and  that  from 
various  circumstances  adequate  compensation  for  the 
losses  and  damages  so  sustained,  could  not  then  be 
obtained  by  the  ordinary  course  of  judicial  proceed- 
ings, it  was  agreed,  that  in  all  such  cases  where  ade- 
quate compensation  could  not,  for  whatever  reason,  be 
then  actually  obtained  in  the  ordinary  course  of  justice^ 
full  and  complete  compensation  should  be  made  by 
the  British  government  to  the  claimants,  and  that  for 
the  purpose  of  ascertaining  the  amount  of  any  such  losses 
and  damages,  five  commissioners  should  be  appointed 
and  authorized  to  meet  and  act,  and  that  the  award 
of  the  commissioners  or  any  three  of  them  should  in 
all  cases  be  final  and  conclusive,  both  as  to  the  justice 
of  the  claim,  and  to  the  amount  of  the  sum  to  be  paid 
to 'the  claimants,  and  His  Majesty  undertook  to  cause 
the  same  to  be  paid  to  such  claimants  in  specie^  without 
any  deduction,    in    such    place,    and  at  such    time, 
as  should  be  awarded  by  the  commissioners ;  and  that 
five  persons  were  duly  appointed   and  constituted  to 
carry  into  effect  the  provisions  of  that  article. 


The  bill  proceeded  to  state,  that  Stephen  ZadariSf 
Francis  Coopman^  and  John  Vochez  (deceased)  were,  in 
the  year  1793,  and  had  been  for  some  time  previously 

merchants 
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merchants  and  co-partners  at  Baltimore,  under  the 
firm  of  ZackariCy  Coopman  and  Co.^  and  traded  to 
the  West  Indies  and  Europe,  Zacharie  and  Vochez  i^e- 
siding  at  Baltimore,  and  Coopman  residing  at  the 
ishmd  of  St.  Domingo  in  the  West  Indies ;  that 
some  time  in  the  year  1798,  in  consequence  of  th^ 
capture  of  many  of  their  ships  by  British  cruisers, 
and  large  debts  due  to  them  from  the  Ttench  go- 
Ternment,  Zacharie,  Coopman,  and  Vochez  heCBtiit 
embarrassed,  and  at  length  stopped  payment  of  their 
debts ;  that  in  November  1794,  Vochez  intending  shortly 
afterwards  to  proceed  on  a  voyage  to  Europe,  it 
uras  agreed  between  him  and  his  co^partners,  that 
he  should  collect  for  his  and  their  use,  all  the  monies 
due  or  to  become  due  to  him  and  them  as  co-part- 
ners in  Europe,  and  in  pursuance  of  such  agree- 
ment, Zacharie,  Coopman,  and  Vochez,  on  the  24th 
day  of  November  1794,  executed  a  power  of  attor- 
ney to  Vochez,  to  recover  and  receive  all  sums  of  motiey, 
debts,  &c.  and  demands  whatsoever,  due,  payable 
and  belonging  to  them  or  detained  irom  them  by 
any  means,  and  perform  all  things  for  them  as  co-^ 
partners,  as  he  should  from  time  to  time  find 
necessary  and  convenient;  that  in  1795  Vochez  ar- 
rived in  England^  and  commenced  business  on  his 
own  account  in  London,  as  agent  for  the  French 
prisoners  in  this  country,  and  continued  to  reside  here 
until  his  death';  that  Vochez,  on  the  24th  of  March 
1798,  executed  a  power  of  attorney  to  Thomas  Mullett 
and  Joieph  Jeffries  Evafis,  whereby,  on  behalf  of  himself 
and  his  co-partners,  and  under  and  by  ^rtue  of  the 
former  power  of  attorney,  he  substituted  in  his  place 
Mullett  and  Evans,  for  him  and  his  co-partners;  that  Mul^ 
Utt  and  Evans  in  April  1798,  on  behalf  of  Zacharie^ 
CocpmoHf  and  Vochez,  as  co-partners,  and  as  their  ageiits 

Qq  2  or 


CkUhZLL 


/ 


554 


CASES  IN  CHANCERY. 


1818. 


Campbell 

V, 
MuLLBTT. 


or  attomies,  and  also  on  behalf  of  Zacharie  on  his  own 
private  account,  and  as  his  agent  or  attorney,  presented 
several  memorials  to  the  commissioners  appointed  to 
carry  into  effect  the  provisions  of  the  7th  article  of  the 
treaty,  praying  compensation  and  relief  for  the  loss 
sustained  by  Zacharie^  Coopman  and  Vochezy  as  co-part- 
ners, and  also  by  Zacharie  on  his  own  private  account, 
by  reason  of  the  capture  and  condemnation  of  their 
ships  and  the  cargoes  thereof,  by  the  British;  and  on 
the  8th  of  July  1803,.  the  commissioners  by  seven 
awards,  adjudged  and  awarded  that  seven  sums  of 
money  should  be  paid  to  Mvllett  and  Evans,  on  be- 
half and  for  the  sole  use  of  Zacharie  and  Vochezj  thqr 
executors,  administrators,  and  assigns,  for  the  losses, 
and  expenses  sustained  by  them,  in  consequence  of  the 
capture  of  seven  ships  named  ;  and  the  commissioners 
also,  by  another  award  of  the  same  date,  adjudged 
and  awarded,  that  the  sum  of  1496/.  I2s.  4(/.  should 
be  paid  to  MuUett  and  Evans,  on  the  behalf  and  for 
the  sole  use  of  Zacharie  alone,  his  executors,  &c.  for 
the  loss  sustained  by  him,  in  consequence  of  the 
capture  v>f  the  ship  Hope ;  all  the  sums  of  money  so 
awarded  being  made  payable  by  three  equal  yearly  in- 
stalments, on  the  15th  of  Jtdy  in  each  year,  the  first  in- 
stalment to  be  paid  on  the  15th  oi  July  1803;  that 
the  British  Parliament  granted  to  his  late  Majesty  a 
sum  sufficient  for  the  payment  of  the  awards,  and 
the  money  tol^e  paid  under  such  awards,  was  im- 
prested  by  warrant  imder  tlie  sign  manual  to  Joseph 
AlcocJcj  principal  clerk  of  the  revenue  department ;  that 
the  awards  were  delivered  to  Midlett  and  Exxins,  and  tliey 
received  from  Alcock  on  the  15th  oi  Jtdy  1803,  1979/. 
145.  Id.,  being  the  whole  money  awarded  in  respect  of 
the  ship  Liberty,  and  they  also  received  from  Alcock  the 
first  instalment  of  the  several  other  sums  of  money,  by 
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the  other  awards  made  payable,  and  the  residue  of  such 
several  other  sums,  to  the  amount  of  10,257/.  Ss.  4t(L 
still  remained  in  the  hands  of  Atcock ;  that  at  the  respec- 
tive times  of  the  captures  of  the  several  ships  mentioned 
in  the  awards,  Coopman  resided  at  St.  Domingo  as  a 
French  citizen,  and  the  commissioners  considering  him 
as  an  alien  enemy,  did  not  therefore  conceive  him  to  be 
entitled  to  any  relief  or  compensation,  in  respect  of  such 
ships  as  joint  property. 


1818. 


Campbell 

MlxtLETT. 


The  bill  also  stated  that  Zacharie  at  a  Session 
of  the  General  Assembly  of  Maryland^  held  at  the 
city  of  Annapolis^  from  the  6th  o^  November  1797,  to 
the  21st  of  January  1798,  obtained  an  act  exempting 
his  person  from  imprisonment,  on  account  of  debts  due 
from  him  as  a  partner  with  Coopman  and  Vochezj  and 
also  in  his  private  capacity  for  the  time,  and  upon  the 
terms  therein  mentioned,  and  by  that  act  Campbell, 
Williamson,  Dall,  Munnickhuyson,  SLuiSterrett,  were  duly 
appointed  trustees  of,  and  became  entitled  to  his  real  and 
personal  estates,  for  the  benefit  of  or  in  trust  for  all  his 
creditors,  not  only  in  his  private  individual  capacity,  but 
also  as  a  partner  with  Coopman  and  Vochez ;  that  by 
a  letter  of  attorney  under  their  hands  and  seals,  dated 
the  Sd  of  December  1803,  the  trustees  appointed  John 
Heathcote  their  attorney,  for  them  and  for  the  use  of 
the  creditors  of  Zacharie,  as  a  partner  with  Coopman 
and  Vochez,  and  in  his  individual  capacity,  to  demand 
from  MuUett  and  Evans,  and  from  any  other  person  liable, 
all  sums  received  on  account  of  the  first  instalment  of 
the  several  awards  which  became  due  o^  the  said  15th  of 
July  1803,  and  an  assignnfent  of  the  everal  awards  to 
Heathcote,  for  the  benefit  of  the  trustees,  and  also  all 
future  instalments  of  the  monies  payable  by  the  awards ; 
that  at  the  time  the  memorials  were  presented,  Vochez, 
,  with  respect  to  his  transactions  in  this'country,  was  in 
insolvent  circumstances,   and  had  ceased  to  carry  on 
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bowess  bere^  and  he  continued  in  such  ^reumttaiioci 
until  the  time  of  his  death,  and  by  some  deed  bearing 
date  on  or  about  the  19th  of  August  1803,  be  assigned 
all  his  estate  and  effects,  and  particularly  his  right  and 
interest  in  the  awards,  and  the  monies  thereby  made 
payable  to  Philip  Langmeadi  Thomas  Mein^  (residing 
out  of  the  jurisdiction)  and  John  Compton^  three  of  bii 
principal  creditors,  in  trust  for  the  benefit  of  themsdfw 
and  all  others  his  separate  creditors,  and  lor  the  pai>- 
pose  of  making  some  provision  for  his  maintenance 
during  his  life ;  that  Vochez  died  in  or  about  Mcy  1804 
iasolvent»  and  that  no  person  had  taken  administnitioii 
to  his  estate  in  case  he  died  intestate,  or  if  be  made  % 
will,  the  same  had  not  been  proved,  and  there  was  not 
any  legal  personal  representative  of  him. 

The  bill  in  answer  to  a  pretence  by  MsdleU  aad 
EvanSf  that  they  had  retained  1629/..  2s.  9d.  of  the  suns 
received  by  them,,  in  discharge  of  some  debts  due  horn, 
Vochez  alone,  and  paid  the  remainder,  and  by  the  deed 
of  the  19th  of  August^  1803,  assigned  the  awarcb  aod 
the  monies  payable  thereby,  to  Langmeadf  MehSf  and 
Compion,  upon  certain  trusts  for  the  benefit  of  them- 
selves, and  all  other  the  separate  creditors  of  Vocka^ 
afler  payment  of  some  maintenance  to  him  for  bis  life, 
and  were  therefore  not  then  answerable  for  the  money 
received  by  them,  charged,  that  such  payment  and  r^ 
taining,  and  assignment,  were  a  breach  of  trust  and  a 
fraud  in  Mullelt  and  Evans ;  that  Zacharie  never  signed 
die  deed  of  the  19th  of  August ,  1808,  and  that  if  the 
same  bears  his  signature,  it  was  added  thereto  by  Fo' 
chezy  who  had  no  lawful  authority  so  to  do,  and  t^t 
MuUetl  and  Evansj  before  they  received  the  mon^, 
Hnew  that  the  house  of  Zacharie^  Coopman^  and  Ca 
was  insolvent,  or  had  stopped  payment;  that  Lamg' 
meadj  Meith  and  Compton^  when  they  received  the  sum 
paid  by  MuUett  and  EvanSf  knew  that  it  was  not  the 
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sole  property  of  Vochezj  but  of  him  and  Ziicharie^  or 
Zacharie's  trustees,  and  ought  not  to  have  distributed 
more  than  Vochez's  share  among  his  creditors,  and  that 
on  the  19th  of  At^gustj  1803,  Langmeady  Mein^  and 
Comptottj  and  Vochezy  executed  a  deed  of  indemnity  to 
MuUett  and  Evansy  against  the  consequences  of  the  as- 
signment of  the  awards,  and  payment  of  the  money^ 
Vochez^  without  any  lawful  authority,  affixing  the  sigM- 
ture  of  Zachariey  the  power  of  attorney  of  the  4th  of 
November  J  1794,  not  authorising  him  to  execute  that 
deed,  or  the  deed  of  assignment  in  the  name  of  Zacharie  i 
and  on  the  payment  by  Langmeady  Mein^  and  Compton^ 
they  received  an  indemnity  from  the  other  creditors  of 
Vochez. 


Wl 


laia. 


CAMyain 

V. 
MUUJKTT* 


The  bill  prayed  that  Midlett  and  EvarUy  and  also 
Langmeady  Meiuy  and  Comptouj  might  be  decreed  to 
pay  to  the  Plaintiff  Heathcote^  on  behalf  of  the  other 
Plaintiffs  as  trustees,  the  sum  received  by  MuUett  and 
Evans  for  the  first  instalment  of  the  money  made  pay-« 
able  by  the  award  which  relates  to  the  ship  Hope^  and 
also  the  share  which  belonged  to,  and  formed  part  of 
the    estate    and    effects    of   Zacharie   of  the    several 
other  sums  of  money  received  by  Mtdlett  and  Evans^ 
in  respect  of  the  award  made  in  favor  of  the  ship  Li-^ 
berty^  and  for  the  first  instalment  of  the  several  sums  of 
money  made  payable  respectively  by  the  several  other 
awards,  with  interest ;  and  that  the  award  which  relates 
to  the  Hope  might  be  assigned  to  Heathcote  on  behalf 
of  the  other  iPlaintiffs  as  trustees,  and  that  the  several 
other  awards  might  be  deposited  and  lodged  with  one 
of  the  masters  for  safe  custody,  and  for  the  benefit  of  all 
parties  interested  therein ;  and  an  injunction  to  restrain 
Mtdlett  and  Evans,  and  also  Langmeady  Mein  and  Comp^ 
ton  from  receiving,  and  Alcock  firom  paying,  the  sum  of 
lOfiSll.  Ss.  ^d.  in  his  hands. 
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By  their  answer  MuUett  and  Evans^  admitting  that 
Zacharie^  Cocpmarij  and  Vochez  had  in  179S  stopped 
payment  of  their  debts,  stated,  that  they  had  not 
been  informed  of  that  event,  when  the  power  of  at- 
torney was  executed  to  them  by  Vochez^  nor  till  some 
time  in  die  year  180S  ;  that  when  they  presented 
the  memorials  to  the  commissioners  they  believeda 
and  still  believed,  that  Vochez  was  in  affluent  cir- 
cumstances :  that  tiiey  knew  not  whether  he  was  insol* 
vent  at  tiie  time  of  his  death,  but  that  a  very  large  sum 
then  remained  due  to  him  on  account  of  his  contract 
with  the  Trench  government ;  more  than  sufficient  to 
pay  his  debts. 


l/ingmead  and  Campton^  by  their  answer  denied  know- 
ledge or  belief,  that  when  the  memorials  were  presented 
by  MuUett  and  EvanSf  Vochez  was  in  insolvent  circum- 
stances, but  stated  reasons  for  believing  that  he  had 
acquired  a  large  fortune  by  his  contract,  and  that  at  his 
death  he  was  not  insolvent,  the  French  government 
being  indebted  to  him  180,000/.,  and  his  debts  not 
exceeding  43,000/. ;  that  in  consequence  of  the  omission 
of  the  French  government  to  remit  to  him  the  sums 
stipulated  by  his  contract,  Vochez  became  unable  to  pay 
his  debts,  and  proposed  to  assign  to  Langmeadj  Mein 
and  Compton^  as  his  principal  creditors,  the  awards  of  the 
commissioners,  and  (by  a  deed  in  the  custody  of  Mein) 
executed  an  assignment  to  them  on  trust,  (subject  to  cer- 
tain debts  specified,  and  a  sum  for  his  maintenance,)  for 
the  benefit  of  his  creditors,  afiixing  thereto  the  signature 
of  Zacharie  or  Coopman^  or  both  of  them ;  denied  that 
diey  had  distributed  any  sums  among  themselves,  or  tiie 
separate  creditors  of  Vochez^  all  the  funds  received  by 
them  having  been  applied  by  the  order  and  to  the  use 
of  Vochezj  according  to  the  agreement;  and  denied 
liability  to  the  Plainti£&, 
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The  answer  of  Alcock  stated  that  he  had  paid  to 
Mullett  and  EvanSj  or  their  assigns,  by  virtue  of  the 
warrants,  ten  sums,  amounting  in  the  whole  to  7108/. 
85.  ScLj  and  that  there  was  remaining  in  his  hands  for 
the  persons  entided  thereto  under  the  awards,  the  sum 
of  10,257/*  85.  W.;  which  was  afterwards  paid  into 
court. 


1818. 


Campbell 

V. 

Mullett. 


The  bill  having  been  amended,  by  their  several 
answers,  Langmead  and  Compton  stated  their  belief  that 
Vochez  had  advanced  to  the  account  of  Zacharicj  Coop^ 
man  and  Co.,  from  his  private  property,  10,787/.  6s.  2d.^ 
and  that  Coopman  was  also  indebted  to  Vochez  on  account 
of  his  contract,  and  that  Vochez  had  a  lien  on  the 
awards  for  those  sums,  and  Langmeadj  Mein  and  Comp- 
ton,  were  entitled  to  deduct  those  sums  from  the  money 
accruing  due  on  the  awards;  and  insisted  that  the 
money  was  payable  to  the  sole  use  of  Zacharie  and 
Vochez. 


By  the  decree,  dated  the  15th  of  March  1809,  the 
bill  was  dismissed  as  against  Alcock,  and  it  was  ordered 
that  the  master  should  take  an  account  of  all  sums  of 
money  received  by  MuUett  and  Evans,  or  either  of  them, 
or  by  any  other  person,  &c.  as  and  for  the  first  instal- 
ment of  the  money  made  payable  by  the  award,  relat- 
ing to  the  ship  Hope ;  and  an  account  of  the  several 
other  sums  of  money  received  by  MuUett  and  Evans,  or 
either  of  them,  &c.  in  respect  of  the  award  made  in 
favour  of  the  ship  Liberty ;  and  as  and  for  the  instal- 
ments of  the  several  sums  of  money  made  payable  by 
the  several  other  awards;  and  ascertain  how  much  of 
what  he  should  find  due  from  them  upon  taking  the  last 
mentioned  account,  was  the  proportion  or  share  which 
belonged  to  and  formed  part  of  the  personal  estate  and 
effects  of  Zacharie  ;  and  the  master  was  likewise  to  take 
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an  account  of  all  payments  made  by  Mulleti  and  EvanSf 
to  Vochez  on  account  of  the  partnership  of  Zacharie^ 
Coopman  and  Vochezj  and  on  the  separate  account  of 
Zachariey  in  respect  of  the  said  instalments,  and  of  the 
award  made  in  favour  of  the  ship  Liberty;  and  in  case 
the  master  should  find  any  accounts  settled  between 
Muilett  and  Evans^  and  the  said  partnership,  he  was  not 
to  disturb  the  same ;  and  it  was  ordered  that  the  master 
should  take  an  account  of  all  sums  of  money  received 
by  Langmead  and  Compton^  by  virtue  of  the  assignment 
to  them  of  the  awards,  and  also  an  account  of  all  pay- 
ments made  by  them  on  account  of  the  partnership  of 
Zac/iaricj  Coopman  and  Vochez ;  and  the  master  was 
also  to  take  an  account  of  all  the  payments  made  by 
Vochezy  on  account  of  his  said  partnership,  and  for  the 
separate  use  of  Zacharie. 


By  his  report  dated  the  8th  of  February  1813,  the 
master  certified  that  a  state  of  facts  had  been  laid  before 
him,  verified  by  the  examination  of  Muilett  and  Evansj 
whereby  they  stated,  that  they  had  not  received  any 
sums  of  money  as  the  first  instalment  of  the  money  made 
payable  by  the  award  respecting  the  ship  Hope ;  nor  in 
respect  of  the  award  made  in  favour  of  the  ship  Liberty  ; 
nor  as  the  instalments  of  the  several  sums  of  money  made 
payable  by  the  several  other  awards,  except  the  first  in- 
stalments of  the  money  made  payable  by  the  awards  in  fa- 
vour of  two  ships  named,  for  which  they  admitted  to  have 
received  578/.  195.  Sd.^  and  1050/.  Ss.  4rf.;  that  the  com- 
missioners appointed  under  the  treaty  of  amity,  com- 
merce and  navigation,  between  his  Britannic  Majesty  and 
the  United  States  of  America^  by  two  several  awards^ 
adjudged  that  the  said  two  sums  should  be  paid  to 
Muilett  and  Evansj  for  the  sole  use  of  Zacharie  and 
Vochez;  and  the  master  found  that  the  sum  of  1814/. 
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Il5.  4^^.9  being  one  moiety  of  the  total  of  those  two 
sums,  was  the  proportion  or  share  which  belonged  to 
and  formed  part  of  the  personal  estate  of  Zacharie ;  and 
he  found  that  Mulleit  and  Evans  had  paid  on  account  of 
the  partnership  of  Zacharie^  Coopman  and  Vochez,  for 
charges  and  commission  in  respect  of  the  awards,  and 
for  a  gratuity  to  the  American  consul,  1027/.  45.  Srf. ; 
and  that  they  paid  to  Vockcz,  on  account  of  the  part- 
nership of  Zacharie^  Coopman  and  Vochez^  sundry 
sums,  amounting  to  880/.,  and  to  the  separate  use 
of  Tiacharicj  for  the  charges  and  commission  on 
the  ship  Hope,  and  for  his  portion  of  the  gratuity 
to  the  American  consul,  the  sum  of  111/.  155.  Id.; 
that  Langmead  and  Compton  had  received  on  account 
of  the  first  instalment  of  the  several  awards,  certain 
sums,  amounting  to  the  sum  of  5278/.  05.  Id. ;  and 
the  master  did  not  find  that  Langmead  and  Compton 
had  made  any  payments  on  account  of  the  partner- 
ship of  Zacharie^  Coopman  and  Vochezj  except  the  sum 
of  282/.  05.  Sd.  paid  to  Mullett  and  Evans,  on  account  , 
of  the  balance  due  to  them,  in  respect  of  payments 
made  by  them  on  account  of  the  partnership,  and  there- 
inbefore mentioned  ;  and  he  found  that  Vochez  had  paid 
on  account  of  the  partnership,  of  Zacharie,  Coopman  and 
Vochez,  several  sums,  amounting  to  the  sum  of  8S63/. 
135.  8^. ;  and  he  did  not  find  that  Vochez  had  paid  any 
sum  for  the  separate  use  of  Zacharie. 


m 


1818. 


p. 

MULUITT. 


On  this  day  the  cause  came  on  for  further  directions.        is  is. 

June  8. 

Sir  Samuel  BomiUy  and  Mr.  Wear^  for  the  Plaintifik. 
Mr.  Hart  and  Mr.  Raitkby,  for  the  Defendants. 
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V. 
MULLETT. 

July  25. 


The  Master  of  the  Rolls. 

I  have  read  the  pleadings  in  this  cause,   and  I   think 
that  the  important  questions  which  it  involves  must  be 
more  fully  argued.    The  bill  calls  on  the  court  to  dis- 
tribute a  sum  of  24,000/.  stock;  and  it  must  be  admitted, 
that  if  this  fund  is  clearly  shown  to  be  the  pix>perty  of 
the  partnership,  belonging  at  once  to  the   three  part- 
ners, and  liable  to  their  joint  debts,  and  if  the  suit  is 
properly  constituted  to  agitate  that  question,  then  no 
difficulty  would  occur  in  the  distribution ;  neither  part- 
ner could  claim  it  till  two  sets  of  accounts   bad  been 
taken,    the   accounts    of  outstanding    debts,    and    the 
accounts  inter  se :  but  the  questions  in  this  cause  ar^ 
first,  whether  this  fund  is  partnership  property;  secondly, 
whether  the  suit  is  properly  constituted  to  enable  the 
court  to  decide  that  point?     The  former    a   difficult 
question,  has  not  yet  been  spoken  to.     The  three  part- 
ners,   two  residing  at  Baltimore^   and  the  third  at  &. 
DomingOy  were  owners  of  several  ships  captured ;  by  an 
article  of  tlie  treaty  of  1794,  a  mode  having  been  pro- 
vided for  making   compensation  to  American  citizens, 
who  had  sustained  losses  by  capture,  for  which  redress 
could  not  otherwise  be  obtained,  memorials  were  pre- 
sented on  behalf  of  the  three  partners  to  the  commis- 
sioners appointed  by  the  treaty,  specifying  several  ships. 
Zacharie  was  sole  proprietor  of  one  ship,  which  was 
never   partnership  property,  and  the  Plaintiffs,  there- 
fore, who  were  appointed  by  an  act  of  assembly  to  re- 
present Zacharie^  would  be  entitled  to  so  much  of  the 
fund  in  question  as  was  tlie  produce  of  that  ship.     The 
commissioners  made  a  distinct  award  for  each  ship ;  all 
the  awards  but  one  relating  to  ships  that  had  originally 
belonged  to  the  three  partners ;  but  Zacharie  and  Vochez 
being  American  subjects,    resident  in  Baltimore^  Coop^ 
man  was  a  French  citizen,  resident  at  St.  Domingo^  at 

the 
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the  time  of  the  capture  and  of  the  memorials ;  on  tliat 
ground  the  commissioners  were  of  opinion  tliat  he  was 
entitled  to  no  compensacion.  That  opinion  might  be 
founded  on  the  principle  either  that  as  to  so  much  of  the 
ships  as  was  French  property,  they  were  rightly  cap- 
tured, or  that  if  they  were  then  American  property, 
yet  compensation  ought  not  to  be  now  given  to  an 
alien  enemy.  Whatever  was  the  reason,  the  commis- 
sioners refused  compensation. 


1818. 


Campbell 

V, 
MULLETT. 


The  question  which  I  consider,  as  requiring,  to  be 
argued  is,  whether  the  sums  thus  awarded  are  the  pro- 
perty of  the  three  partners,  being  the  produce  of  cap- 
tured ships,  which  were  their  property,  and  two  of  the 
partners  being  Americans,  and  the  third  a  French 
citizen,  whom  the  commissioners  intended  to  exclude ; 
the  creditors  of  the  three  having  an  undoubted  right 
against  the  ships:  or  are  they  a  new  acquisition  belonging 
to  the  two  partners  ?  Supf)osing  that  the  court  would 
decree  the  fund  between  Zacharie  and  Vochez,,  to  the 
exclusion  of  Coopman,  it  must  be  observed  that,  though 
the  assignees  of  Vochez  are  parties,  it  appears  that  he  is 
dead,  and  no  personal  representative,  who  would  be 
entitled  to  any  surplus  remaining  after  payment  of  debts, 
is  before  the  court ;  and  it  may  be  doubted  whether  in 
his  absence  the  court  can  dispose  of  this  property.  But 
another  point  must  be  considered;  is  the  suit  fitly 
framed  for  the  discussion  of  the  question,  whether  this 
fund  is  partnership  property  ?  The  bill  is  filed  by  per- 
sons claiming  under  Zacharie  against  the  assignees  of 
Vochez,  but  I  do  not  find  that  that  preliminary  question 
is  raised.  It  seems  taken  for  granted ;  and  it  may  be 
doubted  whether  there  are  parties  before  the  court  to 
agitate  it. 


Another  difficulty  is  created  by  the  decree,  respecting 

which 
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which  I  speak  with  great  deference.  It  merely  directs 
accounts,  and  those  accounts  do  not  reach  the  question 
which  I  have  stated  except  indirectly ;  for  the  accounts 
directed  are  against  MuUet  and  Evans^  who  insisted  that 
the  whole  interest  of  Vochcz  was  transferred  to  them,  and 
that  having  made  large  payments  on  account  of  this 
fund,  they  were  entitled  to  retain  the  whole.  The 
decree  appears  to  proceed  on  a  different  principle,  re- 
quiring them  to  account,  and  directing  inquiries  what 
payments  they  had  made  on  account  of  the  partnership 
of  Zacharie,  Vockez  and  Coopman  —  a  direction  which 
seems  to  imply  that  those  payments  were  properly  made. 
Without  determining  the  question,  there  being  nothing 
in  tlie  pleadings  to  raise  it,  how  the  decree  could  sanc- 
tion payments  of  that  description,  is  a  point  which  I  wish 
considered. 


Again,  no  account  was  directed  between  Vochez  and 
Zacharte.  It  will,  I  presume,  be  insisted,  that  if,  as  it 
appears  to  be  assumed,  this  was  partnership  property, 
an  account  must  be  taken  how  much  belongs  to  each  of 
the  partners.  The  only  question  made  on  the  hearing 
before  me  was,  whether  the  Court  should  direct  payment 
and  division  among  those  claiming  under  the  two,  or  call 
in  the  creditors  of  the  three?  On  reading  the  plead- 
ings, I  am  of  opinion,  that  it  is  impossible  to  dispose  of 
the  case  without  further  inquiry,  to  whom  the  fund  be- 
longs, and  whether  the  suit  is  properly  constituted  for 
the  decision  of  that  question. 


1819. 

March  19, 19. 


Mr  BeU  and  Mr.  Sp^anget-f  for  the  Plaintiffs. 

The  only  authority  applicable  to  this  case  is  Thomp* 

son 
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son  V.  Syarif  in  which  no  judgment  has  been  given  by 
the  Lord  Chancellor,  but  the  injunction  remains  undis- 
solved, (a)     In  the  absence  of  direct  authorities,  the 

question 


1819. 


Cajcpbbll 

MULLXTT. 


(a)  Samuel  Thompson  of 
London^  and  Philip  Ryan  re- 
sident at  Copenhagen^  were  in 
partnership,  the  business  con- 
sisting of  the  purchase  of  cof- 
fee, sugar,  and  tobacco  at 
London  and  Liverpool  by  the 
former,  and  the  sale  of  those 
articles  at  Copenhagen  by  the 
latter,  for  the  equal  benefit 
of  both.  In  March,  1807, 
Thompson  purchased  a  quan- 
tity of  coffee,  sugar,  and  to- 
bacco, the  invoices  of  which 
amounted  to  24,000/.,  which 
was  shipped  to  Copenhagen 
in  four  vessels  and  there  re- 
ceived by  Ryan.  Some  part 
was  sold  by  him,  the  proceeds 
of  which  he  remitted  to  Eng' 
landy  and  in  September,  1807> 
the  remainder  unsold  in  his 
hands  of  the  value  of  15,000/. 
was,  on  the  declaration  of  war 
between  this  country  and 
Denmark^  seised  by  the  Da- 
nish  government ;  but  Ryan 
then  resident  at  Copenha- 
gen, representing  that  he 
was  interested  in  the  goods, 
one  moiety  was  soon  after- 
wards restored  to  him,  and 
the  other  moiety  confiscated, 
and  sold  for  70001. 


About  the  same  time,  Ryan 
consigned  some  Russian  pro- 
duce of  the  value  of  15,000/., 
by  a  vessel,  the  property  of 
himself  and  Thompson,  to 
Leghorn,  for  sale,  on  their 
joint  account-  The  vessel 
was  captured  by  a  British 
cruizer,  and  in  May  1808| 
condemned  as  lawful  prize» 
but  the  cargo  was  restored  to 
Thompson,  on  behalf  of  him- 
self and  Ryan,  who  had  lately 
died. 

On  his  death,  Robert  Bame* 
tcall  procured  limited  lettere 
of  administration  of  bis  goods, 
and  became  his  personal  re» 
presentative  in  England,  and 
to  him  Thompson  paid  in  res- 
pect of  Ryan's  share  in  the 
cargo  of  the  ship  restored, 
6600/.,  which  on  the  death  of 
Robert  Barnewall,  came  into 
the  hands  of  his  executors, 
Bariholemew  Barnewall  aud 
Robert  Butler. 

Thompson  having  advanced 
various  sums,  to  the  amount 
of  906/.  ISs,  6d.,  on  account 
of  Ryan,  transmitted  to  his 
administratrix,  for  her  ex- 
amination, a  statement  of 
accounts,    setting  forth  the 

sums 
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question  must  be  argued  ou  principle.   It  is  settled,  that 
the  separate  creditors  of  a  partner  have  no  right  against 

the 


sums  advanced,  by  which  it 
appeared  that  Thompson  was 
indebted  to  R^an  in  the  sura 
of  1042/.  12*.  Sd.;  but  that 
account  was  not  signed  by 
Thompson^  nor  considered  by 
him  as  a  final  statement  of 
account  of  his  dealings  with 
the  Plaintiff,  but,  as  he  in- 
sisted, contained  several  errors 
and  omissions ;  for  though i2y- 
an  was  tberein  credited  with 
his  full  share  of  the  proceeds 
of  the  cargo  of  the  ship  con- 
demned, he  was  not  debited 
with  any  portion  of  the  loss 
arising  from  the  confiscation 
in  Denmark,  nor  had  he  al- 
lowed Thompson  any  part  of 
the  moiety  of  the  goods  so 
confiscated  restored  to  him, 
which  he  had  sold  at  an  ad- 
vanced price. 

In  Michaelmas  Term  1816, 
Elizabeth  Bj/an,  the  admi- 
nistratrix of  Philip  Rt/an, 
brouglit  an  action  against 
Thompson  for  1042/.  12*.  3d. 

The  bill  filed  by  Thompson 
prayed  an  account  of  all 
transactions  between  Thomp' 
son  and  Ryan,  and  of  all 
sums  paid  or  received  by 
Thompson  on  account  of 
Ryayi,  or  of  the  joint  trans- 
actions between  them,  and  of 


all  sums  paid  or  received  by 
Ryan  on  account  of   Thomp' 
son,  or  of  the  joint   transac- 
tions between  them,  and  that 
in  taking  the   account  Ryan 
might  be  charged   with   the 
moiety   of   the    coffee    and 
sugar    restored    to    him,    or 
with    the  proceeds    thereof, 
and  that  the  whole    of  the 
transactions  between  Thomp^ 
son  and  Ryan  might  be  finally 
liquidated  and  adjusted,  and 
that  Thompson  miglit   be  re* 
paid  what  should  be   found 
due  to  him  from  Ryan  out  of 
the  sura  of  6600/.  paid  by 
Thompson,  and  that  that  sum^ 
or  a  competent  part  thereof, 
might  be  restored  to  Thomp^ 
son  for  that  purpose,  or  other- 
wise that  Elizabeth  Ruan  as 
the  sole  legal  personal  repre- 
sentative   of    Philip    Ryan, 
might  be  decreed  to  pay  the 
same  out  of  his  effects  ;  that 
Barnexjoall  and  .  Btitler  might 
be  directed  to  pay  the  sum  of 
6600/.  into  the  bank,  in  the 
name  of  the  accountant-gene- 
ral in  trust  in  the  cause,  and 
might  in  the  mean  time  be 
restrained  by  injunction  from 
paying  away  or  disposing  of 
any  part  of  it ;  and  that  Eliza^ 
beth  Ryan  might  be  restrained 

from 
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the  partnership  property  beyond  the  separate  interest  of 
that  partner,  his  share  upon  a  division  of  the  surplus 

after 
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from  proceeding  in  the  action  assets  in  England^  but  must 

at  law.  resort  to  his  assets  in  Copen- 

The  answer  of  Elizabeth  hagen  in  the  hands  of  the 

Rj^an,  stated  her  information  commissioners  appointed  ac- 

and  belief  that  a  moiety  of  cording  to  the  laws  of  Den' 

the  goods    confiscated    was  mark,  for  managing  his  per- 


restored  to  Ryan,  as  being  a 
Danish  subject,  for  his  own 
individual  use,  as  his  share 
or  proportion  of  the  goods, 
and  that  the  remainder  was 
confiscated  as  the  property 
of  Thompson^  who  was  con- 
sidered by  the  Danish  go- 
vernment a  British  subject, 
and  as  such  an  alien  enemy; 
that  she  knew  not  nor  could 
form  any  belief,  whether  the 
goods  so  restored  were  after- 
wards sold;  admitted  pay- 
ments by  Thompson  to  the 
representatives  of  Ryan  to 

the  amount  of  6611/.  14«.  4<(/.; 
such  payments  being  made 
after  Thompson  knew  and 
had  notice  of  the  confiscation 
by  the  Danish  government, 
and  of  the  restitution  to  Ryan 
of  his  moiety  as  the  property 
of  fBL  Danish  subject;  and  sub- 
mitted that  if  Thompson  was 


sonal  estate ;  and  insisted  that 
the  account  delivered  by 
Thompson  was  final,  and  con- 
tained no  errors  or  omis. 
sions,  and  that  Thompson  had 
agreed  to  pay  the  balance, 
and  had  given  directions  for 
preparing  a  release. 

On  the  25th  of  Nov.  1816, 
it  was  ordered  that  service  of 
the  subpoena. on  the  Defend- 
ant Elizabeth  Ryan's  attor- 
ney at  law,  should  be  deeped 
good  service  on  the  Defen- 
dant, Reg.  Lib.  B.  1816,  fol. 
43 ;  on  the  14th  of  December 
1816,  an  injunction  was 
granted  for  want  of  answer ; 
on  the  11th  of  April  1817, 
the  answer  having  been  filed, 
it  was  ordered  that  the  in- 
junction be  dissolved,  unless 
cause  shown  on  the  first  day 
of  next  term,  Reg.  Liu.  1;. 
1816,  fol.  680. ;  and  on  the 


entitled  to  any  proportion  of  2Sd  of  April  1817,  the  time 
the  goods  so  restored  to  the  to  show  cause  was  enlarged 
possession  of  Ryan,  he  had  for  a  week, 
not  any  right  as  a  creditor  of  On  showing  cause  against 
Ryan  to  be  paid  out  of  his  dissolving  the  injunction,  it 
Vol.  IL  R  r  was 
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after  payment  of  the  partnership  debts  —  Taylor  i. 
Fields,  {a)  In  order  to  determine  whether  that  rule  is 
applicable  to  the  present  case,  it  becomes  necessary  to 
consider  the  principles  on  which  it  rests.  One  principle 
is,  that,  by  the  nature  of  the  contract  between  the  part- 
ners, partnership  property  must  be  first  applied  to  part- 
nership purposes,  and,  among  other  purposes,  to  the 
payment  of  partnership  debts;  and  it  would  be  a  breach 
of  contract  to  apply  it  otherwise  without  the  consent  of 
all  the  partners  —  Shirreffv.  WiVcs.  (b)  The  equi^  of 
the  creditors  is  foimded,  as  Lord  Eldon  has  repeatedly 
stated,  on  the  equity  of  the  partners.  Another  princif^ 
is,  qui  sentit  cofmnoduMy  sentire  debet  et  onuss  as  the  part- 
nership property  has  been  acquired  by  means  of  partf- 
nership  debts,  it  ought  first  to  be  applied  in  discfaai^of 
them.  A  third  principle  may  be,  that,  if  one  partner 
has  paid  more  than  his  proportion,  the  first  olgect,  after 
payment  of  the  partnership  debts  is,  to  place  the  part- 
ners on  an  equality,  by  reimbursing  the  advance;  a 
principle  constantly  adopted  in  courts  of  equity :  and  the 
right  is  the  same,  whether  the  division  is  prior  or  sab- 
sequent  to  the  payment  of  the  debts.  These  principiel 
apply  when  the  property  of  three  partners  becomes,  by 
death  or  assignment,  the  property  of  two ;  it  is  still  sub- 
ject to  partnership  claims,  and  can  never  be  divisible  till 
they  are  satisfied ;  nor  can  it  be  exempted  from  those 
claims  except  with  the  concurrence  of  all  the  partners 
—  Ex  parte  Ruffin.  {c) 


was  suggested  that   a  case  proceedings    appear   m    the 

should  be  stated  for  the  opi*  cause. 

nion  of  a  court  of  law,  but        (a)  4  Ves.  396. 

the  parties  could  not  agree        (b)  i  Easty  48. 

on  a  statement;  and  no  farther        {c)  6  Fes.  119. 
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The  question  here  is,  whether  the  preset  case  fthall 
form  an  exception  to  these  rules?  The  euroumitance 
that  the  share  of  one  partner,  as  an  alien  enemy,  is  anni- 
hilated, cannot  affect  the  equity  cif  die  remaintng  part- 
ners, or  of  the  partnership  creditors  through  them.  In 
the  case  of  forfeiture  for  treason,  the  Crown  would  take 
the  interest  of  the  criminal  partner,  still  subject  to  the 
claims  of  the  joint  creditors.  The  accidept,  or  the  cripie, 
of  becoming  an  alien  enemy,  cannot  deprive  the  other 
partners  of  their  previous  rights.  Zacharie  is  entitled  \o 
insist,  that  before  the  assignees  of  Vockez  receive  any.  part 
of  this  sum,  the  partnership  debts,  to  which  Zachari^  is 
liable,  shall  be  discharged.  For  many  purposes  a  part- 
nership continues  after  dissolution,  as  in  Tarleton  v. 
Backhouse  (a),  before  Lord  EUenborough^  and  pn  a  motiopi 
for  a  new  trial,  before  Lord  Eldouj  where  a  commissipp 
of  bankrupt  was  sustained  against  a  partnership  on  a 
debt  contracted  many  years  after  dissolution,  the  s^e  of 
partnership  goods  having  been  continued. 
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The  sums  awarded  are  partnership  property ;  they  are 
given  under  the  treaty  as  an  indemnity  to  the  partner- 
ship ;  but  the  share  of  one  partner  happens  to  be  inter- 
cepted. The  treaty  designed  not  a  bounty,  but  an  act  of 
moral  justice,  to  place  the  partners  in  ^faiu  quo.  Tjfie 
intention  of  the  commissioners  was  to  reserve  the  share 
which  they  conceived  to  have  devolved  to  the  Crown, 
but  not  that  the  remainder  should  be  distributable  other- 
wise than  if  the  whole  had  been  paid. 

The  Master  of  the  Rolls. 

If  a  partnership  sustained  an  accidental  loas,  as  by 
fire,  and  an  individual  were  to  make  a  donation  to  two 


(a)  Probably  connected  with  Ex  parte  Tarleton,  19  Ves.  464. 

Rr  2  of 
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1819.        of  the  partners,  in  compensation  of  their  loss,  would  that 
*-  -  "  ^     be  partnership  property ? 

V. 

MuLLBTT.  Argument  for  the  PlaintiflF  resumed. 

On  that  point  Larazzabel  v.  Gorbea,  recently  decided 
in  this  Court,  is  applicable ;  but  it  may  be  admitted,  that 
such  a  donation  to  the  two  partners  would  not  be  part- 
nership property ;  here  the  sum  awarded  is  purchased 
by  the  loss  of  partnership  property  ;  the  treaty  express- 
ly acknowledges  in  the  partners  a  right,  for  which  they 
could  not  obtain  satisfaction  in  the  ordinary  course. 
This  is  not  a  gratuitous  gift,  but  a  satisfaction  in  consi- 
deration of  a  loss  for  which  the  parties  were,  under  the 
treaty,  entitled  to  compensation,  analogous  to  damages 
recovered  from  the  hundred  by  a  partnership  which  has 
been  robbed.  In  what  proportion  would  this  sum  be 
divisible  between  the  two?   Not  equally,  but  in  the  ratio 

of  their  respective  interest  in  the  partnership. 

« 

Assuming  that  the  fund  is  subject  to  the  partnership 
debts,  the  absence  of  one  of  the  partners  out  of  the  juris- 
diction, will  not  prevent  taking  the  partnership  accounts, 
and  the  si^it  is  properly  framed  for  that  purpose.  The 
Plaintiffs  suing  as  assignees  of  one  of  the  partners,  tlie 
Court  must  first  ascertain  that  the  partnership  debts  are 
paid,  as  in  an  ordinary  bill  for  an  account  and  division  of 
partnership  property. 

Mr.  Hart,  Mr.  Martin,  and  Mr.  Raithby,  for  tlie 
Defendants,  the  assignees  of  Vochez. 

It  is  admitted  that  the  partnership  creditors  have  no 
lien  on  this  fund,  and  that  tlieir  equity  can  be  made  ef- 
fectual only  through  the  equity  of  the  partners ;  yet  it  is 
insisted  that  the  existence  of  creditors  creates  an  equity 

in 
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in  the  partners.  If  what  was  partnership  property  has 
become  the  separate  property  of  a  partner,  as  hy  bond 
Jide*inyestment  in  land  for  his  benefit,  the  joint  creditors 
have  no  claim  against  it,  in  preference  to  the  separate 
creditors. 
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In  this  case  the  interest  of  the  partnership  in  the  ships 
was  determined  by  the  capture  ;  the  distinction  is  fami- 
liar between  what  are  called  treaty  cases,  in  which  the 
claimants  have  no  legal  right,  and  cases  of  contested 
capture,  where  the  validity  of  the  detention  is  in  dispute. 
Before  the  award  of  the  commissioners  none  of  the  parties 
had  any  transmissible  or  assignable  right  in  the  ships,  or 
the  sum  to  be  awarded  in  respect  of  them.  Coopman^  an 
alien  enemy,  could  have  maintained  no  suit.  A  contract, 
express  or  implied,  by  Zacharie  and  Vochez^  to  hold  in 
trust  for  Coopman^  would  be  a  fraud  on  the  commissioners, 
judges  without  appeal  of  the  facts  and  justice  of  the  case. 

Here  is  neither  restitudoti  which  supposes  the  iden- 
tity of  the  subject  matter ;  nor  compensation,  which  sup- 
poses obligation,  {a) 

Mr.  Duckvoorth^  for  Mullet  and  Eoans^  represented 
that  they  had  rendered  an  account  with  which  all  par- 
ties were  satisfied. 


The  Master  of  the  Rolls. 

The  claim,  as  I  understand  it,  now  advanced  by  the     Mardi  I9j 
Plaintifls,  is  to  have  an  account  taken  of  the  joint  debts 

{a)  The  substance  of  the  argument  for  the  Defendants  is  stated 
in  the  judgment 

Rr  8  of 
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Id  19*        of  the  three  pai^tners,  before  any  division  is  made  of 
1,  'v""       this  fund,  insisting  that  it  is  liable  to  the  ordinary  equi^ 
Pi  attaching  on  partnership  property,  not  to   be  diTided 

MoiL^rr.  among  the  partners  till  the  partnership  debts  have  been 
satisfied.  In  the  argument  it  seems  to  have  been  ad* 
mitted  that  Coopman  himself  has  no  interest  in  this  pro- 
perty; that  if  he  were  an  individual  claimant,  there 
being  no  Joint  creditors,  he  would  be  concluded  by  the 
nature  of  the  grant ;  but  it  is  contended,  that  still  the 
joint  creditors  ought  to  be  called  in  for  the  sake  of  the 
other  two  partners,  and  that  in  taking  the  account  be- 
tween them,  there  is  that  equity  afibcting  each  of  the 
three,  that- every  partner  shall  be  discharged  from  bis 
liability  in  respect  of  partnership  debts,  before  any  divi- 
sion of  the  funds  liable  to  those  debts  between  the 
partners.  The  first  question  is,  whether  the  bill  is  pm* 
perly  framed  ?  the  second,  whether  on  the  merits  the 
Plaintiffii  are  entitled  to  the  relief  claimed  ? 

It  seems  that  this  point  of  great  novelty  had  not 
offered  itself  in   the  prior  stages  of  the  cause.     The 

bill  contains  not  the  least  hint  of  the  question,  which  is 
now  the  subject  of  this  elaborate  argument  The  general 
nature  of  the  bill  is,  that  the  assignees  of  Zacharie  Call 
for  an  account  against  two  descriptions  of  persons ;  those 
who  represent  Vochcz^  the  other  neutral  partner,   and 
MtiUett  and-  Evans ;  (who  were  possessed  of  part  of  the 
fund,  and  had  endeavoured  to  protect  themselves  from 
accounting,  by  insisting  that  they  had  made  payments 
to  the  separate  creditors  of  Vochez^  and  to  himself  after 
he  had  traded  in  this  country,  and  were  entided  to  retain 
the  residue,)  and  seek  to  bring  the  fund  into  court  from 
the  hands  of  the  Defendant  Alcock^  to  give  to  Zacharie^s 
representatives   that  proportion  which   appears  to   be 
due  to  him,  as  sole  owner  of  one  of  the  ships,  and  as  a 
co-partner  in  the  others.     From  the  beginning  to  the 

end, 
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end,  there  is  no  hint  that  Coopman^  or  any  one  claim^ 
ing  under  him,  has  an  interest;  on  the  contrary,  the 
bill  seems  to  allege,  as  a  reason  for  excluding  him,  that 
at  the  time  of  the  capture,  he  resided  at  St.  Domingo^ 
and  was  therefore  excluded  by  the  terms  of  the  award. 
The  relief  sought  by  the  Plaindffi  therefore  is  an  ac- 
count and  division,  not  suggesting  that  any  one  has  a 
right  to  a  share  but  Zacharie  and  Vochez ;  the  Defend- 
ants meeting  this  claim,  insist  also  that  the  parties 
entitled  to  divide,  are  Zacharie  and  Vochez^  but  object  to 
go  into  the  accounts. 


51S 
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In  considering  the  case,  it  must  be  remenibered,  that 
the  ships  were^  during  the  co-partnership  in  1793,  and 
at  the  time  of  the  capture,  the  property  of  the  three, 
not  merely  as  part  owners,  but  as  partners  in  trade; 
a  portion  of  the  joint  stock  of  the  three  ;  and  for  this 
purpose   it  is  immaterial   to  what  country  they  be- 
longed: in  that  state,  all  the  principles  so  ably  urged 
on  the  part  of  the  Plaintifis  undoubtedly  attach  on  the 
ships.     The  rights  of  creditors  in  such  a  case  are  in-  Eouity  of 
disputable ;  a  long  series  of  authorities  has  established  J|^  T^*^" 
the  equities  of  creditors,  to  be  worked  out  throu^  the  partnership 
medium  of  the  partners.     They  have  no  lien,  but  some-  P'^P^^J^* 
thing  approaching  to  lien ;  that  is,  a  right  to  sue,  and  by 
judgment  and  execution  to  obtain  possession  of  the  pro- 
perty ;  but  till  then,  they  cannot  prevent  the  partners 
from  effectually  transferring  it  by  bond  Jide  alienation. 
Is  it  clear  from  Ex  parte  Buffin  (a),  and  other  cases,  that 
where  a  partner  conveys  joint  property,  the  drcum- 
stanoe  of  its  having  been  joint  property,  does  not  render 
it  such  for  ever,  or  prevent  its  being  effectually  aliened 
to  two,  or  one  of  the  partners.     If,  by  bond  Jide  con- 

(a)  6  Vei.  127.  Ex  parte  Felly    1  RoiCy  416.    Es  parte  Harris^ 
10  Vet.  347.  Ex  parte  IViUiams,     1  MadcL  585. 
;i  Fet.S.  Ex  parte  Eoivlandson, 
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vey&nce,  a  new  purchaser  is  put  into  possession,  he  is 
to  all  intents  and  purposes  the  owner,  and  joint  creditors 
cannot  follow  the  property  into  his  hands. 

Such  being  the  general  rule,  in  1793  the  captures 
take  place.     It  is  immaterial  for  the  present,  whether 
the  captures  were  legal  or  illegal ;  on  that  subject  we 
are  precluded  from  inquiry,   and  know  not  on  what 
ground  and  in  what  circumstances  the  capture   was 
made,  under  what  flag  the  ships  sailed,  in  what  com- 
merce they  were  engaged,  on  what  principle  taken,  or 
where  condemned.     The  Court  knows  only  the  capture 
and  condemnation,  and  the  fact,  that  two  shares  in  the 
ships  belonged  to  Americans^  and  the  third  to  a  French 
subject  resident  at   St.  Domingo.      Capture  and   con- 
demnation having  taken  place,  though  I  agree  with  the 
argument,  that  we  must  refer  to  the  treaty  to  determine, 
whether  the  case  is  vrithin  its  provisions,  which  it  would 
not  be  unless  the  capture  was  illegal,  or  in  circumstances 
within  the  operation  of  the  seventh  article,  still  it  must 
be  assumed,  that  it  was  a  case  in  which  the  parties  were 
not  entitled  to  any  remedy  in  any  municipal  court.    The 
property,  therefore,  was  lost  and  gone  by  the  adjudica- 
tion of  a  competent  tribunal;  and  it  was  not  in  the 
power  of  the  individuals  to  recover  it,  and  reverse  the 
sentence  of  condemnation.     The  ships  had  irrevocably 
passed  into  the  hands  of  the  captors,  and  become  their 
absolute  property. 

Stopping  here,  whatever  antecedent  rights  the  joint 
creditors  had  in  the  property,  whatever  right  of  suing 
for  it,  while  it  remained  the  property  of  the  partners, 
here  every  right  was  gone;  tlie  maritime  tribunal,  by 
sentence  in  rem^  had  determined  the  ships  to  be  no 
longer  their  property,  but  that  of  another ;  the  appU- 
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cation  for  relief  ander  the  treaty  assumes,  that  the  par- 
ties were  without  remedy  in  any  municipal  court.     Thus 
far,  therefore,  this  case  diilers  from  Thompson  v.  Ryan  {a\ 
in  these  circumstances ;    there  was   restitution   to   the 
partner    residing   in   Copenhagen^    of  the    goods  that 
had  been  seized  there  as  the  property  of  a  British  sub- 
ject ;  they  were  restored  to  Ryan :  that  is  restitution  of 
the  thing  itself;  that  which  once  belonged  to  the  co- 
partners was  in  part  restored ;  the  right  of  the  captor, 
or  his  officer,  is  taken  from  him ;  the  property  was  never 
suffered  to  pass  into  his  hands,  but  saved  from  confisca- 
tion by  the  circiunstance  of  Ryan  being  interested  in  it. 
Pro  tantOf  no  confiscation  took  place.  It  may  be  a  very  im- 
portant question,  whether,  in  such  a  case,  the  property 
has  been  changed  between  the  partners ;  the   res  ipsa 
being  restored,  and  in  the  hands  of  one  of  the  partners> 
whether  the  other  partner  may  not  claim  his  share? 
The  very  tiling  which  once  had  impressed  on  it  the  cha^- 
racter  of  partnership  property,  remains  in  solido  in  the 
possession  of  one  partner  untouched  by  the  sentence  of 
condemnation.      Here  the  thing  is  irrevocably  gone; 
the  sentence  not  being  subject  to  reversal  by  any  suit 
that  could  be  instituted  in  any  municipal  court  (6) 


V. 
MULLETT. 


In  that  state  the  parties  remained  for  ten  years,  firom 

1793  to  1803,  when  the  awards  were  made.  In  the 
interim  the  ships  had  passed  into  other  hands,  and  there 
has  never  been  any  restitution  of  them.  By  the  treaty, 
not  of  peace,  but  of  amity  and  commerce^  concluded  in 

1794  between  America  and  this  country,  complaint  hav- 
ing been  made  by  Americans  of  illegal  captures  during 
the  war,  one  of  the  contracting  powers  engages  that  com- 


\   (a)  AntCf  p.  567.  n. 


{b)  Vide  pott,  p.  588. 
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misstoners  shall  be  appointed  to  inquire  into  those  cases, 
and  make  compensation  to  the  parties. 

It  is  said,  that  the  sums  awarded  by  the  commissicmcrs 
are  not  matter  of  bounty  or  donation ;  can  they  be  mat- 
ter of  right  ?    What  is  light  ?   That  which  may  be  «i- 
fbrced  in  a  court  of  justice.     Had  the  parties  whose  pro- 
perty was  condemned  by  irrevocable    sentence^    any 
right  ?  What  they  obtain  after  that  condemnation  is  not 
fbimded  in  right,  but  in  policy  between  the  nations, 
providing  compensation  to  individuals  who   have  lost 
property  by  sentences  which  are  thought  unjust:  the 
ground  of  relief  before  the  commissioners  is  the  want  of 
redress  in  any  municipal  court     Whatever  the  indivi- 
dual obtains  is  not  on  the  ground  of  right,  or  private 
property,  but  of  hardship  and  injustice.     Though  thi^ 
therefore,  is  not  a  case  of  pure  donation,  as  of  a  gift 
without  any  thing  in  the  nature  of  consideration,  yet,  ftn* 
the  purpose  of  being  contrasted  with  property  or  ri^f^ 
it  is  donation,  not  restoration  of  a  former  right,  bat  fironl 
a  ikew  fund,  belonging  to  an  independent  authority,  a 
grant  to  the  sufferer  for  what  helost«  The  inducements  for 
one  nation  to  give  to  the  citizens  of  another  this  bounty, 
are  matter  of  liberality  and  conciliation,  but  not  of  strict 
legal  right.     It  may  be  said,  that  there  is  a  moral  obli- 
gation to  rescind  an  unjust  sentence ;  if  so,  it  is  one  of 
those  imperfect  obligations  which  cannot  be  judicially 
enforced. 


This,  therefore,  is  not  a  case  in  which  property  is  re- 
covered in  a  court  of  law,  by  the  medium  of  a  sentence, 
and  as  matter  of  right.  The  parties  claim,  not  the  thing 
itself,  butcompensation :  making  application  to  indulgence 
for  an  equivalent,  cannot  be  assimilated  to  recovery  by 
right  in  adverse  litigation.  All  persons  receiving  benefit 
under  this  commission  succeed  not  in  virtue  of  any  con- 

sideratiou 
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siderfttldh  moving  fix>m  them ;  but  by  an  article  of  a 
treaty,  which  gives  as  bomity  from  this  nation  to  Ame* 
rican  citizens,  a  compensation  for  losses.  It  is  extremely 
material  to  consider  in  what  character  this  grant  was 
mad^  for  on  that  depend  the  consequential  rights.  A 
power  is  given  to  the  commissioners,  final  and  absolute,  to 
graiit  or  to  refuse  relief  to  any  individual,  and  in  any 
circumstances^  as  they  may  think  fit  \  and  whatever  they 
adjudicate  cannot  be  questioned. 


1819. 

CAICyBSLt 
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FbcA^ arrived  here  in  1 795,  engagmg  in  a  distinct  tmde, 
and  the  trade  of  the  three  Was  never  afterwards  revivtsd. 
They  were  insolvent,  and  stot)ped  payment  in  1794. 
By  an  act  of  assembly  in  1798,  the  property  oiZacharie 
was  oonveyed  for  the  benefit  of  his  creditors.  All  tb69e 
transactions  were  prior  eyeki  to  the  application  for  relief 
under  the  treaty;  at  lengthy  in  1798,  four  years  after 
the  tn^ty.  Mullet  and  Evans  preferred  memorials  to  the 
commissioners,  not  omitting  the  claim  of  CoppmMi 
The  memorial  is  presented  in  Us  behalf,  stating  incor^ 
rectly,  that  idl  the  partners  were  Antencan  subjects ;  thfe 
factj  that  Coopmafi  Was  a  French  citizen,  being  discover* 
ed>  the  eommissiotiers  adjudicated  a  sum  tx>  the  two  only^ 
for  their  sote  use,  expressly  negativing  die  claim  of 
Coqpnamj  and  bestowing  on  the  two  a  pecuniary  com- 
pensatiott.  On  what  ground  they  proceeded  we  know 
not;  it  is  dilScult  to  conceive  how,  in  a  ctoe  of  restitu" 
tion,  Cooptnany  an  alien  enemy  at  the  time  of  the  cap- 
ture, could  have  had  a  share ;  but  it  is  enoi^h  to  say, 
that  the  award,  which  is  conclusive  on  all  parties,  gave 
to  the  two  and  not  to  the  third*  The  questi<m  is,  what 
is  the  efiect  of  this  grant  ? 


First,  I  ask,  who  are  entitled  to  the  money  ?  It  is 
impossible  to  contend  that  this  grant  made  Coapman  a 
partidpaCor.    It  is  admitted  that  it  must  be  taken  as  an 
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exclusive  grant  to  the  two  American  subjects,  with  a  ne- 
gadve  against  participation  by  Coopman.     His  share,  if 
he  ever  had  one,  was  gone ;  and  the  other  two  are  to  re-* 
ceive  their  proportions  exactly  as  if  Coopman*8   share 
were  satisfied.     When  once  it  is  actmitted  that  the  right 
of  property  under  this  grant  was,  at  law  and  in  equity, 
with  the  two,  and  not  with  the  three,  I  think  it  will 
be  exceedingly  difficult  to  prevent  the  obvious  conse- 
quences.    It  would  be  a  perfect  anomaly,  and  contrary 
to  every  principle,  to  hold,  that  the  creditors  of  the  three 
have  any  right  on  the  property  of  the  two.     The  joint 
property  of  the  three  is  subject  to  the  joint  debts  of  the 
three,  and  the  property  of  the  two,  by  the  known  law,  is 
subject  to  their  resp^ective  classes  of  creditors.     If  Zo- 
charie  and  Vochez  had  been  engaged  in  a  distinct  part- 
nership of  two,  and  also  in  a  partnership  of  three,  when 
this  property  was  first  created  and  given  to  the  two,  and 
admitted  to  be  their  absolute  property,  in  law  and  equity, 
on  what  grounds  could  the  creditors  of  the  two  be  post>- 
poned  to  the  creditors  of  the  three  ?    The  right  of  the 
creditors  of  the  three  can  attach  only  on  the  co-extensive 
property  of  the  three ;  they  have  no  more  right  to  charge 
the  property  of  the  two  than  the  property  of  one.     It 
was  acknowledged,  and  could  not  be  denied,  that  the 
equity  of  creditors,  in  any  case,  must  be  worked  out 
through  the  medium  of  each  partner ;  the  difficulty  then 
is,  it  being  admitted  that  Coopman^  one  of  the  partners, 
has  no  right  in  this  property,  that  it  neither  is  nor  ever 
was    his,  to  know  on  what  principle  he  can    give  to 
his  creditors  what  he  has  not  himself?     His  creditors 
claim  through  his  medium  only,  as  a  partner,  and  admit- 
ting that  he  has  no  right,  can  tliey  be  in  a  better  state  ? 
It  is  conceded,  that,  if  this  were  surplus,  Coopman  could 
not  claim  in  competition  with  the  two :  then  it  is  not 
joint  property.     It  wants  the  essential  character  of  joint 
property  unless  it  belongs  to  the  three.     Belonging  to 

the 
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the  two  only,  if  CoopmarCs  creditors  are  admitted,  the 
consequence  is,  that  he  will  be  exonerated  by  this  fund 
from  the  weight  of  debt  which  he  must  otherwise  bear ; 
that  a  sum  given  to  two  shall  operate  in  favour  of  the 
third,  in  contradiction  to  the  terms  of  the  grant,  which 
are  to  the  sole  use  of  Zacharie  and  Vochez^  nothing  being 
stated  that  denotes  an  intention  at  variance  with  those 
terms :  it  being  clear,  on  the  contrary,  that  the  commis- 
sioners intended  that  Coopman^  by  reason  of  his  personal 
disability,  should  not  be  benefited;  having  occasioned  the 
loss  by  his  character  of  alien  enemy,  and  his  propor- 
tion having  been  rightly  condemned,  they  meant  to  ex- 
cept him,  and  to  give  to  the  two  exclusively.  Why  then 
are  we  to  construe  the  two  to  be  trustees  for  that  very 
third,  who,  by  the  terms  of  the  grant,  is  excluded  ?  If 
they  are  declared  trustees,  must  it  not  be  on  the  ground 
that  they  were  intended  to  be  trustees  ?  How  can  a 
trust  be  raised,  not  only  not  in  conformity,  but  in  con- 
tradiction, to  the  terms  and  the  design  of  the  grant  ? 
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It  was  then  insisted  that  an  account  must  be  taken  of 
the  debts  of  the  three  for  the  purpose  of  dividing  the 
property  between  the  two,  and  also  the  accounts  of  the 
three  partners  inter  se.  Supposing  that,  in  the  result, 
it  appeared  that  Coopman  alone  was  a  creditor  of  the 
partnership,  the  other  partners  being  debtors,  could  the 
Court,  he  being  subject  to  pay  the  debts,  give  to  him  the 
surplus  for  that  purpose?  Was  an  account  ever  taken 
between  three,  each  of  whom  was  not  equally  interested 
in  the  result?  an  account  of  a  partnership  of  three,  in- 
cluding two,  and  excluding  the  third  ?  Yet  it  is  con- 
tended that  it  ought  to  be  taken  for  the  benefit  of  the 
two,  while  it  is  admitted,  that,  as  to  the  third,  it  Cannot 
be  pursued,  because  he  is,  by  the  grant,  excluded  from 
participation. 

In 
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been  a  party.  How  can  an  account  be  taken  of  a  part- 
nership in  the  absence  of  one  of  the  partners,  the  pleadr 
ings  not  stating  that  he  is  out  of  the  jurisdiction,  bat 
that^  as  an  alien  enemy,  he  was  excluded  from  the  grant 
of  the  fimd  to  be  distributed  ?  The  daim  of  Coqpman^ 
now  introduced,  creates  these  difficulties  and  this  ano- 
maly* 

The  Case  of  Thompson  \.  lb/an  is  distinguishable  in 
the  circumstance  that  I  have  stated.  The  prindple  on 
which  this  case  depends  is,  that  the  fund  in  question  is 
for  the  first  time  created  by  the  award,  and  though,  in 
some  respects,  arising  out  of  the  antecedent  capture  of 
joint  property,  yet  not  connected  with  it,  as  a  continued 
claim  of  property,  pursued  in  the  usual  course  in  which 
right  is  ascertained.  It  is  more  analogous  to  gifts  by 
individuals  to  Qne  of  several  partners,  in  case  of  casual 
loss  to  the  partnership;  a  grant  to  one  and  not  to  the 
rest.  It  seems  admitted,  that,  in  such  a  case,  it  would 
be  impossible  to  attach  to  the  gift  the  incidents  of  part- 
nership property,  more  than  to  a  legacy  to  one  or  two  of 
these  partners  in  compensation  of  losses  by  war.  The 
distinction  is,  that  this  is  no  part  of  the  partnership  pro- 
perty, but  for  the  first  time  brought  into  esse  by  a  par- 
liamentary grant ;  as  much  the  separate  property  of  those 
to^whom  it  is  awarded,  as  if  they  had  acquired  it  by  any 
other  means.  To  say,  that,  in  equity,  the  partnership 
creditors  could  follow  it^  would  be  to  carry  that  doctrine 
beyond  any  authority.  When  the  property  is  changed, 
the  equity  is  gone.  The  creditors,  not  pm*suing  it  while 
joint  property,  have  lost  their  right  when  it  passes  into 
other  hands.  The  principle  on  which  joint  property  is 
liable,  namely,  credit  given,  is  not  applicable  to  this  fund, 
which  came  into  unexpected  existence  by  the  efiect  of 
the  treaty ;  bestowed  on  the  two,  not  on  the  three,  it  was 

not 
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not  commensurate  with  partnership  property,  nor  suc- 
ceeded to  the  place  of  it,  but  quite  distinct  and  indepen* 
dent,  belonging  to  different  individuals* 

These  are  the  difficulties  at  present  occurring  to  me 
against  considering  this  as  property  of  the  partnership, 
or  over  which  the  partnership  creditors  have  any  equi^. 
Whatever  else  is  to  be  done  with  it,  what  division  is  to 
be  made  between  Zacfiarie  and  Vochezj  or  what  further 
consequences,  remains  to  be  considered.  I  cannot  de- 
clare that  the  creditors  of  Coopman  have  any  interest  in 
a  fund  which  I  think  does  not  belong  to  him. 
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Campwll 


The  Master  of  the  Rolls. 

I  retain  the  opinion  which  I  expressed  on  the  hear-  March  24. 
ing.  I  think  that  the  joint  *  creditors  of  Zacharie^  Coop- 
man^  and  Vochezj  have  no  equity  against  the  fund.  It 
must  be  considered  as  the  property  of  Zacharie  and 
Vochez  only ;  by  the  terms  of  the  award  it  is  given  to 
them,  and  Coopman  is  expressly  excluded.  The  argu- 
ment, that  the  ships,  being  ori^ally  joint  property,  the 
sum  awarded  in  compensation  of  their  capture  must  be, 
like  that  out  of  which  it  grows,  joint  property,  goes  too 
far.  On  that  principle  the  property  must  be  joint  for  all 
purposes,  and  between  the  partners  as  well  as  for  the 
creditors.  Clearly  and  confessedly,  however,  this  fund 
is  not  joint  property  between  the  partners.  But  it  is  a 
fiUacy  in  reasoning  to  suppose  it  a  substitute  for  joint 
property ;  it  is  a  substitute  for  separate  property.  A  di- 
vision into  parts  was  necessary  before  the  commbsioners 
could  award  any  compensation.  The  ships  had  been 
condemned,  and  could  never  be  restored.  Considering 
that  the  share  of  the  French  partner  was  included  in  the 
condemnation^  the  only  way  of  awarding  a  compensa- 
tion 
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MULLETT* 


tion  to  the  others  was,  first  to  make  a  division  to  ascer- 
tain  the  interest  of  the  alien  enemy,  and,  placing  that  out 
of  the  question,  to  bestow  a  gift  on  the  two  Americans. 
The  compensation  is  therefore  given,  not  for  joint,  but 
for  separate  property;    commensurate  with,  and   ade- 
quate  to,  the  interest  of  the  two,  in  the  event  of  a  divi- 
sion.    Supposing  that  they  had  sold  their  shares,  and 
invested  the  amount  in  stock,  could  it  have  been  said 
that  that  stock  was  joint  property,  because  produced  by 
it?     Where  thei^e  is  a  conversion  of  joint  property  by  a 
valid  act,  it  is  a  fallacy  to  consider  it  still  joint     The 
question  will  always  be,  whether,  with  regard  to  credi- 
tors, the  act  is  valid  ?     If  a  bale  of  goods,  belonging  to 
three  partners,  is  sold,  the  price  is  not  necessarily  the 
property  of  the  three,  because  the  bale  was  their  pro- 
perty.    The  question  is,  was  the  transaction  a  fair  con- 
version ? 


This  case  proceeds  a  step  farther;  there  neither  was  nor 
could  be  restitution  of  the  ships ;  it  could  not  be  intend- 
ed that  the  French  partner  should  have  a  portion ;  by 
the  terms  of  the  treaty  the  commissioners  were  bound 
to  exclude  him  :  not  being  at  liberty  to  bestow  any  share 
on  the  alien  enemy,  they  were  under  the  necessity  of  ne- 
gativing the  joint  claim,  and  of  giving  to  the  two  part- 
ners only  as  individuals.  By  every  mode  of  analysis  and 
construction  therefore,  the  examination,  of  the  award 
operates  to  prove  what  the  terms  shew,  that  the  fiind 
awarded  is  separate,  not  joint  property.  When  that  is 
established  the  consequences  are  obvious.  I  think  that 
this  fund  is,  what,  by  the  reference,  it  was  intended  to 
be,  what,  by  the  terms  of  the  award,  it  is  declared  to  be, 
what  alone  it  legally  could  be,  separate  property.  By 
the  award  the  joint  creditors  are  not  placed  in  a  worse 
situation ;  the  joint  property  was  already  lost.  If  the 
very  joint  stock,  or  a  part  of  it,  an  in  Thompson  v.  Ryan^ 

had 
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had  been  restored,  there  would  have  been  nothing  to  alter 
the  property ;  the  goods  are  returned,  in  statu  quoj  the 
property  of  the  partners  ;  but  here  the  ships  are  gone, 
and  never  restored,  and  the  question  concerns  a  new 
property  come  tp  the  two  in  the  way  of  compensation. 
That  is  fiir  removed  from  a  case  of  restitution.  Restitu- 
tion might  have  made  it  still  joint  property;  compensation 
considers  only  the  individual  shares,  and  gives  in  the 
proportion  of  their  interests  individually  to  the  two. 
There  is  no  more  ground  for  admitting  the  joint  credi- 
tors than  Coqpman* 


Campbell 

V. 
MULLETT. 


The  argument  that  the  two  partners  may  have  un- 
equal interests  in  the  joint  propertjr,  and  that  the  com- 
missioners may  have  given  to  them  two-thirds  of  the 
value,  believing  them  entitled  in  propoitions  different 
from  the  fact,  cannot  now  be  urged.  We  must  abide  by 
the  words  of  the  award,  which  the  treaty  declared  to  be 
final  and  conclusive. 

I  think  that  there  is  no  doctrine  of  equity  qualifying 
the  right  of  the  two  partners,  and  that,  as  the  fund  is  not 
a  property  in  which  Caqpman  has  an  interest,  it  is  not 
subject  to  the  claims  of  the  joint  creditors,  (a) 

(a)  The   following  report  of  and  reported  on  another  point, 

Skipp  V.  Harwood^  (cited  by  Lord  5  Atk.  564.)  is  extracted  from  a 

Mansfield  from  his  own  note  in  MS.   in    the  possession  of  the 

Fox  V.   Hanbury,   Cowp,  449.,  Editor. 
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Rights  of  the 
s^Murate  cre- 
ditor of  one 
partner, 
against  the 
partnership 
property. 


8KIPP  V.  HARWOOD  and  Others,  et  i  eonira. 


<*  Mesan.  Harmood  and 
Skifp  were  partners  in  the 
trade  of  a  brewer,  and  Har- 
xnood  being  justly  indebted  to 
his  sisters,  he  gave  them  a 
warrant  of  attorney  to  con- 
fess judgment  for  securing 
the  debt.  The  sisters  enter 
up  judgment,  and,  by  execu- 
tion sued  out  thereon,  the 
sheriff  takes  the  separate  ef- 
fects of  Harujoody  and  also 
one  moiety  ot  the  partnership 
goods,  which  (at  the  time  of 
the  seiaure)  were  in  Har^ 
ivocHTs  custody,  and  delivers 
back  a  moiety  thereof  to  the 
other  partner ;  and  the  sis- 
ters suffer  Hartoood  still  to 
keep  the  goods  taken  in  exe- 
cution, and  to  trade  with 
them ;  the  judgment  being 
given  by  him  to  his  sisters  to 
protect  his  goods  against 
other  creditors. 

Upon  a  bill  and  cross  bill 
brought  by  the  partner,  &c., 
for  an  account  of  the  trade, 
and  satisfaction  for  mutual 
breaches  of  covenant,  &c., 
the  principal  question  was, 
whether  the  goods  taken  in 
execution  are  not  subject  to 
the  debts  and  demands  of 
Sktpp  (the  other  partner),  due 
on  Uie  partnership  account, 
before  the  sister's  debt  ? 


And  it  was  argued  by  Ur. 
Nod^  for  the  sisters,  that  by 
taking  the  goods  in  execu- 
tion (especially  as  they  were 
solely  in  the   hands  of  the 
debtor),  a  specific  lien  u  laid 
thereon,  and  therefore  these 
creditors  ought  primarily  to 
be  satisfied,  and  if  in  such  t 
case,  the  partnership  goodi 
should  be   subjected  to  tlie 
demands  of  the  other  part* 
ners,  especially  such  as  were 
not  liquidated,    it  would  be 
attended  with  great  inconve- 
niency  ;  for  then  the  credi- 
tors,   suing   out    executioo, 
might  be  overhauled  in  Chan- 
cery, and  (perhaps)  recover 
nothing  in  the  event,  and  yet 
the  person  of  the  debtor  will 
be  discharged  by  taking  out 
^Jieri  focias  or  eUgit  ;  there 
wodld  therefore  be  no  safety 
in  having  any    thing  to  do 
with  partners.     And   it  was 
urged  in  answer  to  the  in- 
jection made  by  the  Plain- 
tiff's counsel,  that  the  judg- 
ment was  fraudulent,  because 
it  was  confessed  to  defraud 
the  other  partner,  and  there- 
fore the  goods  shall  remain  in 
Hancood's  hands ;  and  there- 
fore it  was  not  bondjide  ac- 
cording to  Twyne^s  case  {Co. 
S.  80.  b.)that  the  consideration 

therefore 
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Aerefote  waA  good,  and  it 
bebg  sworn  dnly  that  smnfe 
^aft  of  the  partnership  gcfods 
lAen  in  ^ecution,  and  i^^ 
talned  by  the  iherift;  (without 
saying  what)  were  used  by 
die  partners^  it  is  uHreaMi^ 
Able  that  this  should  Make 
the  whole  transaction  void  as 
collusive  :  besides  if  these 
goods  were  used,  SHpp  had 
the  benefit  thereof. 

Lord  Chancellor  sisid,  that 
the  share  taken  in  eMcutfon 
was  liable,  in  the  first  pbice, 
to  all  such  demafids  as  the 
other  partner  had  against 
Hartoood,  on  the  partnership 
account,  either  in  law  or 
eqpnty,  antecedent  to  the 
ttte^ution;  but  not  to  such 
demands  an  he  might  hkte  on 
i  Separate  account,  nor  to 
sach  as  were  subseqUtot  to 
the  eitetutiott ;  because,  as  to 
the  gdods  taken  in  execution, 
the  pannership  ended  there*- 
upon,  and  the  creditor  b^ 
eaine  a  tenant  in  common 
With  the  oth^r  partner.  And 
as  to  the  goods  being  taken 
out  of  Hdr^soood'B  possession, 
this  was  immaterial,  because 
tfiat  in  the  case  of  chaCtMs 
follows  the  property,  which 
Was  here  Joint,  and  therefore 
the  pomssien  iMSt  h^e  so 
too.  He  also  saSd,  that  he)re 
the  whole  partnership  goods 
should  have  been  tak^eai  and 


so  is  Lord  HoVn  Oj^otl.  ^ 

1  8iM.S^{n)mi  t  Sim, 
1T«.  (»> 

TM  Mid  #itf;  fSOW^itf 
adjofmniM  ftf  thef  j^fttfUei'  ti 
agree;  but  mej  iMMf  figHHM 
ing^  the  txM  CUHteSM' 
aftefwafds  thi^  T^Hh  |Sttr- 
nounced  htt  flhill  djfimm  fli 
fbildws : 

taking  dut  exetuthm  t6tBA 
not  be  in  A  bmtt  tk)ilidltioh 
than  the  debfor  hhnself  $  iMI 
diey  must  take  tht^  ^MU  e^ 
actly  in  the  same  ireate  «r  ihtf 
debtor  had  them,  thtit  if,  sidM 
jeet  tb  the  pattueftdiip  d^ 
Etttnds;  byftesefiiMf^iftMr 
good*,  the  jdinture  MfWeed 
the  partners  waSSffveKd,  aiiH 
the  creditohi  beeathe  t^ftia^u 

ih  eomhioh  With  the  dChei^ 
psirtuer.  But  new  aH  to  tlK^ 
judgmerititse1f,shppo8lhg  tlift 

consideMibh  t6  be  ti  gobH 
one,  yet  tm  efeifitdrs  Mtat^ 
itfg  HafwM  to  ceMtfue  IH 

the  possesiini^  of  theitf  aft^f 
the^^,  isabadgeoffrHUtf, 
and  destroys  the'  bontt  Jidei 
of  the  transactien  aoceyfflfl^ 
to  rule's  ca^e  $  and  beiideir 
this,  it  appears  thsft  they  took 
a  confetfiien  of  ther  judg« 
ment  i*  order  to  pvtfteet 

their  brother's  goods  against 
another  creditor;    so    that 


(a)  Hatfdon  v.  Haydon. 


(b)  Bachurtt  v.  Ciinkard. 
S  8  2  they 
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they  cannot  be  considered  as 
coming  in  bondjide,  I  shall, 
however,  consider  the  sisters 
as  partners  with  Skipp,  and 
Harvxfod  as  their  agent,  and 
shall  make  them  parties  to 
the  account.  It  is  no  objec- 
tion that  the  goods  taken  in 
execution  have  been  since 
frequently  changed,  for  the 
specific  lien  which  the  other 
partner  had  on  those  goods, 
devolves  on  those  which  have 
been  taken  in  the  place  there- 
of, and  alwajTS  continues,  (a) 
And  so  it  is  in  the  case  of  a 
mortgage  of  stock,  and  goods 
in  trade,  for  in  such  case  if 
the  lien  was  to  fall  on  the 
goods  in  trade  when  the 
mortgage  was  made,  and  not 
on  those  taken  afterwards, 
the  trade  must  stop. 

Lord  Chancellor  decreed 
accordingly,  that  an  account 
be  taken  between  the  part- 
ners, and  between  them  and 
the  sisters,  on  the  foot  of  the 
partnership  articles,  and  that 
the  master  inquire  what 
breaches  of  covenant  have 
been  made  by  the  partners, 
and  what  damages  sustained 
thereby,  and  that  such  da- 
mages be  brought  into  the 
account,  &c. ;  and  also  that 
an  account  be  taken  of  the 
partnership  debts,  and  Skipp'g 


proportion  paid  him,  with  in- 
terest.    Decreed   also  that 
.  SUorgtUy  (a  party  to  one  of 
the  bills,  and  a  servant  of  the 
partnership,  who  was  to  re- 
ceive money  and    pass  ac- 
counts ;)  make  up  an  account 
before  the  master,  if  he  hath 
never  stated  it  before,  but  if 
he  has,  it  is  not  to  be  unravd- 
led;  thata receiver  be  appoint- 
ed to  receive  the  debts  of  the 
partnership,  and  bring  execu- 
tion for  the  same  in  the  name 
of  the  partners,  &c,  and  that 
Defendants,  the  Harcooods, 
pay  the  Plaintiff  his  costs  in 
the  first  cause   to  this  time, 
(on    account    ef    the  groa 
breaches  of  covenant  com- 
mitted by  them    and  their 
great  misbehaviour;)  and  that 
the  costs  of  the    cross  biU 
and  the  subsequent  costs  be 
generally  reserved,"  &c 

The  entry  in  the  R^is- 
trar's  book  of  the  decree  on 
the  hearing,  Reg.  Lib.  B. 
1746.  fol.  522 — 528.  agrees 
in  substance  with  the  preced- 
ing statement ;  the  order  ap- 
pointing a  receiver  may  be 
found,  ibid,  foL  383.  and 
orders  restraining  removal  of 
partnership  goods,  ibid,  fol 
4*10.  and  committing  one  of 
the  Defendants  for  contempt, 
ibid.  fol.  429. 


(tf)  Fide  anU,  p.  577. 
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Of  the  following  cases,  the  first,  connected  with  the 
doctrines  discussed  in  7%^  Attomey^General  v.  Warren^ 
ante,  p.  291.,  was  not  previously  to  be  found  in  print 
The  two  succeeding  Cases,  of  both  which  the  printed 
accounts  are  extremely  imperfect,  have  been  extracted 
from  Lord  Nottingham's  MSS.,  vide  ante,  p.  8S.  TTie 
former,  Grei/  v.  Gret/,  (1  Ca.  in  Cha.  296.  Reports  tern" 
pore  Finch,  338.  2  Freem.  6.)  is  one  of  the  earliest  and 
most  important  authorities  on  the  doctrine  of  advance- 
ment, in  application  to  purchases  by  a  father  in  the 
name  of  his  son ;  a  doctrine  considered  in  Murless  v. 
Franklin,  afite,  vol.  1.  p.  13.  The  latter,  Salsbwy  v. 
Bagot,  (1  Ca.  in  Cha.  278.  2  Freem.  21.)  has  been  the 
subject  of  much  remark,  1  Schoales  and  Ijefr.  47.  tfid 
affords  material  illustration  of  the  principles  discussed 
in  the  late  case  of  Cholmondeley  v.  Clinton^  2  Jac.  and 
Walk.  1.  — 206.  A  reference  to  the  entry  in  the  Regis- 
trar's book  is  inserted,  ibid.  47.  n. 


«  ATTORNEY  GENERAL  ex  relatione  REID  i^.  EtuUr  Term, 
THE   MAYOR,    ALDERMEN,    AND   BUR-     ^^SZ'^^ 
GESSES  OF  STAMFORD  4*  al. 

INFORMATION  against  the  Mayor,  Aldermen,  and  ^charity 
"r         ,  .  established,  on 

Burgesses  of  Stamford,  the  representatives  of  some  an  inform- 

of  the  preceding  mavors,  the  lessee  and  tenants  of  the  ^^P"!  ^^VPi 
^  .  oil  relief  which  IS 

charity  lands,  the  representatives  of  the  late  schoolmas-  refused. 

ter,  for  the  misemployment  of  the  profits  of  certain  J^^fS'^^a^ 

S  s  4  l^ds  nty. 
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Appendix,     lands  given  to  the  free  school  at  Stamford,  (whereof  the 

Attorney-    Mayor,  Aldermen  and  Burgesses  were  heretofore  tnis- 

GsNSRAL     tees,  and  now  the  Mayor  solely,)  particularly  in  apply- 

MATOB,&cof  ing  part  of  the  rents  for  the  benefit  of  the  corporation. 
Stsinfi>nl« 

And  it  was  laid  down  by  Lord  Chancellor ;  1.  That 
where  a  lease  is  made  by  trustees  at  an  undervalue,  by 
collusion  between  them  and  the  lessee,  this  coiut  can 
not  only  make  a  decree  against  the  trustees,  but  also 
against  the  lessees  for  the  surplus  money;  but  this  is  to 
be  done  only  where  the  circumstances  of  such  collusion 
are  very  strong.  2.  That  where  power  is  given  to  the 
trustees  of  a  charity  to  make  leases  generally,  (as  in  this 
case,)  they  have  a  power  both  in  law  and  equity,  either 
to  take  fines  or  reserve  rents,  as  is  most  beneficial  for 
the  chari^.  .  $•  That  where  in  the  donation  the  feoflfees 
are  directed  to  apply  the  rents  towards  the  necessary 
finding  a  master,  and  for  the  pains  of  such  master,  and 
they  apply  part  of  the  profits  towards  rebuilding  and 
repairing  the  school-room  and  school-house,  this  is  a 
good  pursuance  of  the  trust,  because  a  school-room  and 
house  are  necessary,  and  if  these  are  not  provided  by 
the  trustees,  they  must  be  provided  by  the  master  him- 
self, and  so  it  is  (in  effect)  applied  for  the  pains  of  the 
master;  and  here  the  words  of  the  donation  being,  that 
Mr.  Ratcliffe^  "  Intending  to  found  and  erect  a  school," 
&c. ;  these  seem  to  shew  that  a  new  school  was  to  be 
built.  4.  That  (in  this  case)  in  the  leases  made  by  the 
Mayor,  Aldermen  and  Burgesses  (the  trustees),  there 
being  covenants  from  the  lessees,  for  grinding  at  the 
corporation  mill,  such  covenants  were  improper,  and 
ought  not  to  be  inserted.  5.  That  though  this  inform- 
ation, as  to  the  matter  of  relief,  ought  to  be  dismissed, 
(there  being  no  misapplication  of  the  rents  or  collusion,) 
yet  as  this  charity  was  never  established  either  by  a 
commission  of  charitable  uses  or  by  decree,  it  is  now 

proper 
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proper  to  establish  it ;  and  Lord  Chancellor  mentioned      Appendu, 
the  case  of  Dr.  Friendy  and  the  Dean  and  Chapter  of     attobwet- 
WestminsteTj  (when  Sir  Robert  Raymond  was  Attorney-      Gbnbbal 

General,)  when  the  same  thing  was  done.  Mayoe,'  ftcof 

Stsmford* 

The  information  as  against  the  representatives  of  the 
past  Mayor  of  Stamford^  and  the  late  school-master  and 
the  lessees,  was  dismissed  with  costs,  (no  misbehaviour 
being  proved  against  them,)  but  as  against  the  corpora- 
lion  of  Stamfordj  without  costs  (a),  (on  account  of  an 
order  made  by  them,  that  in  the  charity  leases  there 
should  be  covenants  for  grinding  at  their  mill;)  and 
Lord  Chancellor  said  he  would  not  give  costs  for  this 
reason,  rather  in  terroreiUy  than  because  the  charitfr, 
suffered  by  such  order ;  and  Lord  Chancellor  declared 
the  charity  to  be  established,  and  decreed  the  same  ac- 
cordingly ;  and  it  was  referred  to  the  master  to  consider 
what  is  the  properest  way  of  making  leases,  and  of  keep- 
ing the  school-room  and  house  in  repair,  and  report  the 
same." 

His  Lordship  doth  order  that  the  information  do 
stand  dismissed  out  of  this  Court,  as  against  the  De- 
fendants Turner  and  Hawes,  with  forty  shillings  costs, ' 
according  to  the  course  of  the  Court,  the  cause  as  to 
them  being  heard  on  bill  and  answer ;  and  that  the  in- 
formation do  also  stand  dismissed  out  of  this  Court,  as 
against  all  the  other  Defendants,  except  the  Defendants, 
the  Mayor  and  Aldermen  and  capital  Burgesses  of  the 
borough  of  Stamford^  in  their  corporate  capacity,  with 
costs  to  be  taxed,  &c. ;  and  as  between  the  relator  and 
the  Defendants,  the  Mayor,  &c^  in  their  corporate  ca- 
pacity, his  Lordship  doth  declare  that  the  said  charity 
ought  to  be  established,  and  doth  order  and  decree  the 

{a)  As  against  the  Corporation  the  information  was  retained  2 
see  the  decree. 

same 
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-ifP^^KfH^f     sfM^e  accordingly  i  and  that  it  be  referred  to  the  smd 

j^^^J^_    master  to  consider  what  may  be  the  most  proper  method 

Q^ir<i^4^     of  granting  leases  pf  the  s^d  charity  estate  for  the  fu- 

llAvpB&c.pf  ^^^'  ^^^  ^^  ^^^^  manner  (he  school-house,  and  the 
Stf^mmf^.  school-master's  house,  ought,  for  the  future,  to  be  kept 
ix\  pep^ri  ^c  and  as  between  the  relator  and  tt^e  Mayor, 
8Kh  in  tb^ir  cprpprate  capacity,  np  costs  to  this  tiipe  are 
to  be  paid,  but  his  Lordship  dotl^  reserve  the  consider- 
ation of  the  subsequent  costs  between  them,  &c. 

Heg.  Lib.  A.  17*6.  fo\.  621  —  (524. 


S6M  March, 
89  Car.  8. 
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Purchase  by  a 
father  in  the 
name  of  his 
son,  an  ad- 
vancement. 


"  FORD  LORD  GREY,   - 
KATHERINE  LADY  GREY, 


Plaintiff. 
Defendant. 


AND 


KATHERINE,  RALPH,  and  CHARLES  GREY, 
Infants,        -  -        .  -        Plaintiffs. 

FQRP  LORD  GREY,  and  KATHERINE  LADY 
GREY,         -  -        -  .     Defendants. 

rilHESE  cases  involve  the  concerns  of  a  family,  in 
'^  which  I  would  be  glad  to  avoid  the  delivery  of  any 
opinion,  because  I  foresee  that  a  victory  on  either  side 
can  never  produce  the  peace  of  it,  but  will  rather  occa- 
sion great,  and  perhaps  endless  breaches.  The  case  is 
a  very  short  one,  but  of  a  very  nice  and  curious  debate. 

William  Lord  Grey  purchases  Gosfidd  in  the  name  of 
Thomas  Grey,  his  eldest  son,  without  any  trust  declared ; 
whether,  upon  the  whole  matter,  with  all  its  circum- 
stances, this  be  a  provision  for  TJiomas  Grey,  the  son, 
by  way  of  advancement,  or  a  trust  for  the  Lord  WiUioin 

Grey? 
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Gr^  ^   Wlwt  judgment;  soQver  be  given  m  thii  eimh  it     4l»<w*>; 

niuit  wound  the  bonQur^  and  perplex  the  interests  of  t)i^ 

fiunily.    1st.  The  honour  of  the  flMnUy  will  be  wounded 

every  vay;  for  if  it  be  a  tmfit»  as  the  now  J^ord  Grtgf 

would  have  it,  then  the  6000A  charged  on  Gog^ld  l\y 

i&ii^  Lord  Grr^  fail^  and  ia  become  Mnjust  and  ill^ 

gaU  and  ao  the  honour  of  th^  Plaintiff '^  father  lies;  §( 

stake )  pn  the  other  side»  if  it  be  an  advancen^nt  ^nd  nq 

trust,  aa  the  widow  would  h^ve  it,  (heq  ^U  tha  prpvi-r 

sipps  n\%iA^  by  JVUfiam  Lord  Gng^  to  incumber  Qos/^dt 

wiU  fftil  as  tq  GosfieMt  and  so  the  hpnQur  pf  the  grmd- 

fath^  ties  9^  stake«  Sdi  Ag^in^  U^e  interests  of  tb^  Ikrt 
nuly  will  he  peipl^xad  \  for  if  it  he  a  tru^t,  as  the  nqw 
Lord  Qre^  would  hair^  iti  th^n  KatAerine,  Mo^^  md 

Ckml^  wiU  lo9«  their  ^OQQ^.  a-pi^^e  ch^ged  on  Go^li 

by  the  Lord  BAlpb :  mdi  mor^vei;,  40001%  worfi  giv^Q 
by  Lard  WiVi^m  to  K«therinet  and  trw^ferr^  Iff  ttn^ 
L^wd  ^<4pi  fxam  a  cb^ge  on  tb^  pergonal  ^t^te  of  th§ 
Lord  Wmianh  to  be  a  vesX  pharge  upon  GQifi^l4%  faU§ 
hpn<^  tQ  G^sfi^  ^^f  thp  Lprd  JViUUtmj  if  h^  wf«  cf^ 
91^  /r^s  hfi9  sa  settle  it,  that  Lprd  fi^lpi  w^  hut  tj^^i 

ant  for  ^fe  s  0Q  that  question  a^ts  th^  now  Lord  Qrgt 
IQiOOO;.  deep  in  point  of  inter^t*  O^  tha  other  ^^ 
if  it  be  w  advancement^  m»  thp  widow  w^iuld  h^yp  iti 
th^  aU  the  pharges  hud  on  Goffiel4f  int^  Qf>uh  ^y  tb§ 
Loird  filiZif9a9?ix  fall  hence  tp  Gosfield ;  and  the  cpnui^. 
quence  of  that  cpp^equpnce  Lb,  1st.  The  60QQ/.  a-pipc^ 
given  by  the  Lord  William  to  Ralph  and  Charles^  the 
grand^hUdran^  nvust  Pharg^  oth^  lands,  not  Goi/feld. 
2d,  Goffielfl  "wjH  be  sp  ipuch  thp  abler  to  bear  the  200Qf» 
arpie^e  pharged,  upon  it  by  the  Lord  Salpi  to  his  three, 
younger  children.  Sd.  And  also  the  4000/.  more  tran^ 
ferred  fiom  the  Lord  William^  personaji  estate  to  6^05- 
Jiddy  for  Kaiherine'9  portion.  4tb.  And  then  the  r^ 
n^nuid^  in  t^  to  Charles  Lprd  Gra^  of  Boll^ton,  and 
Jj^l^kefi^f  }^  ladyi  will  also  ffulf  which  is  a  valuab}(^ 

possibility, 
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'^tpcndix.^     possibility^  though  never  so  remote.     To  make  this  easy 
to  the  Court,  and  honourable  to  himself  the  Lord  Greg 
advances  so  &r  as  to  offer  to  pay  the  6000/.  charged  by 
his  &ther  on  Gosfield  for  the  three  younger  children^  and 
the  6000/.  a-piece  charged  by  his  grandfiither  for  the 
two  younger  grandsons,  and  1000/.  more  6F  the  4000L 
transferred  by  his  fitther  upon  Croffield,  leaving  the  rest 
of  his  sister's  portions  to  his  mother,  who  has  two  or 
three  personal  estates  to  help  her,  viz.  Lord  WUUanf^ 
Lord  Ralph\  and  Thomas  Grei/B.     By  this  ofier  Ford 
Lord  Grey  takes  upon  himself  19,000/.,  so  as  to  him  the 
loss  would  not  be  great  if  judgment  was  given  against 
him.     The  widow,  to  acquit  herself,   offered  to   pay 
8000/.  to  her  daughters,  and  all  the  debts  and  legacies 
of  Lord  William  and  Lord  Ralphj  and  to  free  her  son 
from  the  creditors,  so  as  she  might  enjoy  her  jointure^ 
and  be  assisted  in  the  getting  in  the  personal  estate,  ^m^ 
both  might  account  for  their  recdipts.     By  this  oflfer,  the 
loss,  as  to  the  widow,  would  not  be  great,  though  judg- 
ment were  given  against  her,  and  yet  perhaps  the  odfer 
is  not  great  neither ;  but  whatever  the  agreement  be*  the 
personal  estate  must  come  into  the  reckoning.     An 
agreement  thus  far  advanced  is  now  broken  oS,  I  will 
not  inquire  how,  but  am  bound  to  give  judgment,  since 
both  sides  demand  it.     I  will,  ergo^  first  state  the  fiicts 
and  the  evidences  on  both  sides ;  then  I  will  deliver  my 
(pinion  what  the  law  is  upon  those  facts. 

The  evidence  to  prove  this  purchase  in  the  name  of 
the  son  to  be  a  trust  for  the  fitther  consists  oi^  1st 
Deeds;  1.  Father  possessed  the  money;  2.  Received 
the  profits  twenty  years ;  3.  Made  leases ;  4.  Took  fines  ; 
5.  Enclosed  part  in  a  park ;  6.  Built  much ;  7.  Pro- 
vided materials  for  more ;  8.  Directed  Lord  Chief  Jus- 
tice North  to  draw  a  settlement ;  9.  Treated  about  the 
sale  of  it.    2dly,  Words:    1.  Jliomas  Grey  confessed 

die 
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the  truth ;  2.  Advised  his  father  to  sell,  and  buy  York     j^fipgwiir.^ 
House ;  3.  "  If  it  was  mine,"  says  he,  "  I  would  sell 
it ;"  4.  Before  he  made  his  will,  said  it  was  his  father's ; 
5.  Afier  he  made  his  will,  said  it  was  to  keep  his  brother 
from  pretending. 

The  disproof  of  the  trust  stands  upon  the  like  evidence. 
Deeds  and  Words:  1st,  Deeds;  For  Thomas  Grey 
bound  with  Lord  William^  for  7000/.  of  the  purchase- 
money.  2dly,  Words  of  the  Lord  WiUiam  .  1.  Before 
the  purchase,  said  he  would  buy  it  for  his  son ;  2.  After 
the  purchase,  said  he  had  bought  it  for  his  son ;  S.  The 
now  purchased  land  mine,  but  Gosfield  my  son's,  T.  G, ; 
4.  Gosfield  was  the  inheritance  of  my  son's  mother, 
hence  would  better  have  bought  Hation  Garden.  I  have 
no  title  but  by  my  son's  will,  it  being  the  purchase  of 
my  son  T.  G.  3dly,  Words  of  Thomas  Grey :  I.  I 
believe  my  father  will  give  me  all,  but  Gosfield  is  mine 
already ;  2.  Thomas  Grey^  when  he  lay  dying,  excused 
it  to  his  brother  Ralphs  that  he  had  by  his  will  given 
Gosfield  to  his  father.  Now,  though  this  proved  but  an 
estate  for  life,  when,  perhaps,  he  thought  he  had  given 
an  inheritance,  yet  what  needed  any  excuse  at  all,  if 
Thomas  Giey  was  but  a  trustee  for  his  father  ? 

Upon  these  facts,  the  law  will  best  appear  by  these 
steps.  1.  Generally  and  prima  facie^  as  they  say,  a 
purchase  in  the  name  of  a  stranger  is  a  trust,  for  want 
of  a  consideration,  but  a  purchase  in  the  name  of  a  son 
is  no  trust,  for  the  cousideration  is  apparent.  2.  But 
yet  it  may  be  a  trust,  if  it  be  so  declared  antecedently 
or  subsequently,  under  the  hand  and  seal  of  both  parties* 

3.  Nay,  it  may  be  a  trust,  if  it  be  so  declared  by  parol, 
and  both  parties  uniformly  concur  in  that  declaration. 

4.  The  parol  declarations  in  this  case  are  both  ways ; 
the  fiither  and  son  sometimes  declaring  for^  and  some- 
times 
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dmes  against,  theihselves.  5.  -Etgo,  there  being  ho 
certain  proof  to  rest  on  a^  to  pftrol  declaration,  the 
tnattet  ii  left  to  constructiofi  and  interpretation  of  law. 
6.  And  herein  the  great  qtiesdOn  is,  whether  the  law 
will  admit  of  any  constructive  trust  at  all  between  &ther 
and  son  ? 

1.  For  the  natural  coilsldefation  of  blood  and  a£fec- 
tif>n  is  so  apparently  predominant,  that  those  acts  whidi 
would  imply  a  tfust  ih  a  stranger,  will  not  do  86  in  a 
son ;  and,  efgOy  the  father  who  Would  check  and  control 
the  appear&nce  of  nature,  ought  to  provide  for  hitnsdf 
by  samt  instrument,  or  some  clear  proof  of  a  declara- 
tion of  trust,  and  not  depend  npon  any  implieation  of 
law ;  for  there  is  no  necessity  to  give  way  to  constriiCtit^ 
trusts,  but  great  justice  and  Conscience  in  restraining 
such  constructions. 

2.  The  wisdom  of  the  cottnnon  law  did   so ;  for  aD 
the  books  are  agreed  on  this  point,  that  a  feoffinent  to  a 
stranger,  without  a  considei'ation,  raided  a   use   to  the 
feofibi' ;  but  a  feofiment  to  the  son,  without  other  Con- 
sideration, raised  no  use  by  implication  to  the  father,  for 
the  consideration  of  blood  settled  the  use  in  the  son, 
and  made   it  an  advancement.     How  can  this    Court 
justify  itself  to  the  world,  if  it  should  be  so  arbitrary  as 
to  make  the  law  of  trusts  to  differ  from  the  law  of  nses, 
in  the  same  case .'' 

3.  Again,  as  land  can  never  lineally  ascend,  so  neither 
shall  the  trust  of  land  lineally  ascend,  where  it  is  left 
to  the  construction  of  law ;  for  the  reason  why  lattd 
doth  not  lineally  ascend,  is  not,  as  my  Lord  Coke  says, 
from  natural  philosophy,  quia  gravia  deorsUm^  bnt  frotti 
moral  philosophy,  quia  amor  desvendit  non  asiXTviify  atti 
from  divinity,  because  fadxers  are  bonnd  to  piTOtide  ht 

their 
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their  children,  but  children  do  not  provide  for  thdr  AppenOt. 

fathers ;  therefore,  when  a  father,  according  to  hb  duty,  q^^i^ 

has  provided  for  his  son,  it  were  hard  to  take  away  that  ^* 
provbion  by  a  constructive  trust. 

4.  And  therefore  it  is  not  reasonable  that  the  father^s 
perception  of  profits,  or  making  leases,  or  doing  such 
other  acts  as  these,  which  the  son,  in  good  manners^ 
does  not  contradict,  should  turn  a  presumptive  advance- 
ment  into  a  trust 

5.  Examine  all  the  cases  in  this  Court,  whenever  this 
point  has  been  stirred,  and  you  shall  find  all  the  reso- 
lutions to  agree,  and  out  of  them  all  may  at  large  be 
collected  a  clear  difierence  to  rest  upon.  1st.  If  a 
&ther  makes  his  son  a  joint  purchaser  with  him,  and 
receives  all  the  profits,  and  disposes  of  the  rents,  this 
is  no  evidence  of  a  trust ;  but  the  son  takes  the  whole 
by  advancement  if  he  survives.  So  it  was  thrice  agreed 
in  the  case  of  Windham  v.  Windham^  Strode  v.  Strode^ 
and  Adrian  Scroop  (a).  Here  a  learned  Custos  did  once 
seem  to  take  a  difference,  by  saying,  true,  so  it  is,  when 
the  son  is  joint  purchaser,  for  then  the  father,  as  joint 
tenant,  ma;^Jl;^  law,  receive  the  profits ;  but  where  the 
son  is  the^nly  purchaser,  there  the  fkther^s  perception 
of  profits  Dchlg  against  law,  may  be  ^om>^  evidence  of  a 
trust,  for  else  the  father  has  no  colourw  receive  them- 
Plainly,  this  difference  could  not  be  the  reason  of  these 
resolutions,  for  had  the  fether  been  joint  purchaser  with 
a  stranger,  and  received  all  the  profits,  without  con- 
tradiction or  suit,  in  necessity  the  perception  of  profits 
would  have  been  evidence  of  a  trust,  yet  there  it  might 
said,  still  one  joint  tenant  may,  by  law,  receive  all. 
f^rgOj  it  was  the  sonship,  not  the  joint  tenancy,  which 
ruled  those  cases.    2d.  If  a  father  purchases  lands  in 

(a)  1-  C0.  in  Cha.  27.  S  I^eem,  171. 

the 
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Appendix.^  the  name  of  an  infant  child,  and  receives  all  the  profits, 
and  makes  leases,  this  is  no  evidence  of  a  trust.  So 
adjudged  in  the  Lady  Gorgets  case  (a),  in  whose  name, 
her  father,  the  Earl  of  Lincoln^  purchased.  Here^some 
before  me  have  taken  another  difference;  where  the 
father  has  colour  to  receive  the  profits  as  guardian,  there 
perception  of  profits  is  no  evidence  of  a  trust,  other- 
wise it  would  be  if  the  perception  of  profits  were  with- 
out any  such  colour.  Plainly,  the  reason  of  the  resolu- 
tions stands  not  upon  the  guardianship,  but  upon  the 
presumptive  advancement ;  for  a  purchase  in  the  name 
of  an  infant  stranger,  with  perception  of  profits,  &c« 
will  be  evidence  of  a  trust 

6.  ErgOf  where  the  father  intends  a  trust,  he  ought  to 
see  it  declared  in  writing,  or  supported  by  direct  proof, 
and  not  rest  upon  constructions;  for  in  Sir  Adrian 
Scroop^s  case,  when  the  court  had  adjudged  it  an  ad- 
vancement and  no  trust,  a  concealed  deed  was  afler 
found,  declaring  the  trust,  which  shews  that  good  advice 
had  been  taken  upon  it. 

7.  Lastly,  the  differencfe  I  Jrely  upon  is  this ;  where 
the  son  is  not  at  all  or  but  in  part  advanced,  and  where 
he  is  fully  advanced  in  his  father's  lifetime.  If  the  son 
be  not  at  all  or  but  in  part  advanced,  there  if  he  sufier 
the  father,  who  purchased  in  his  name,  to  receive  the 
profits,  &c.  this  act  of  reverence  and  good  manners  will 
not  contradict  the  nature  of  things,  and  turn  a  presump- 
tive advancement  into  a  trust;  the  rather  because  in 
this  family  there  were  neither  debts  nor  casualties,  so  no 
occasion  to  create  trusts ;  but  if  the  son  be  married  in 
his  father's  lifetime,  and  by  his  father's  consent,  and  a 
settlement  be  thereupon  made,  whereby  the  son  appears 
to  be  fully  advanced,  and  in  a  manner  emancipated,  there 

(fl)  Cit,  Cro»  Car.  $50. 

BSUb- 
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a  subsequent  purchase  by  the  father  in  the  name  of  such  Appendix.^ 
a  son,  with  perception  of  profits,  &c.  by  the  father,  will         Qj^^^ 
be  evidence  of  a  trust;  for  all  presumption  of  an  ad-        ^' 
vancement  ceases. 

So  it  was  decreed  an  advancement  of  Thomas  Gray^ 
and  no  trust  for  the  Lord  William.  It  followed  that  the 
12,000/.  given  by  Lord  William  must  be  raised  out  of 
the  lands  in  Nofihumberlatidy  the  lands  in  Eppingj  and 
the  now  purchased  lands  in  Gosfield;  and,  trgOj  an  ac* 
count  was  decreed.  1.  The  Lady  must  account  for 
what  the  Lord  Ralph  received,  as  far  as  she  has  assets. 
2.  And  for  what  she  herself  received.  3.  And  for  the  ^ 
personal  estate  of  Lord  Ralph ;  but  to  this  last  point 
her  counsel  opposed,  saying,  that  the  Lord  Ralph  having 
charged  Go^eld  with  the  portions,  as  it  seems  by  this 
resolution  he  had  })ower  to  do,  has  thereby  exempted 
the  personal  estate  from  being  subject  to  this  account;  * 

to  which  I  declared,  that  though  an  express  clause  may 
exempt  a  personal  estate  from  being  applied  to  ease  the 
land,  to  which  it  is  otherwise  subject,  prima  facie^  as  in 
the  Duke  of  Richmond's  case,  where  there  was  such  an 
exemption,  yet  this  is  never  to  be  done  by  implication. 
In  case  of  creditors,  it  is  clear  that  no  implication  can 
exclude  them  from  that  right  which  they  have  by  law, 
of  resorting  to  the  personal  estate ;  nor  can  any  express 
clause  exclude  the  creditors ;  and  in  case  of  an  heir,  it  is 
clear  that  he  is  concerned,  that  no  more  of  the  land  be 
sold  than  is  necessary,  and  has  right  and  equity  to  de- 
mand that  the  personal  estate  may  ease  him,  as  far  as  it 
will  go ;  from  which  right  no  implication  can  exdude 
him." 

«  1  June  J  80  Car.  2.  1678.  Ford  Lord  Grey  v.  Lady 
Grey.  The  matter  arose  upon  two  exceptions,  one  by 
the  Plaintiff,  another  by  Defendant,  to  the  master's  re- 

VoL.n.  Tt  port. 
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Append,  port  The  first  was  touching  a  sum  of  lOOO/.,  in  the 
African  Company,  which  the  master  reported  to  be  the 
estate  of  William  Lord  Grey^  to  whom  the  Defendant  is 
executrix ;  but  the  Plaintiff  excepted  to  it  and  would 
have  it  the  estate  of  Ralph  Lord  Greyj  to  whom  the 
Defendant  is  also  executrix,  but  then  it  would  be  liable 
to  BalpVs  debts,  which  are  many,  WillianCs  debts  being 
none  at  all. 

Trufltnotaa         Now  for  that  the  case  was,  that   Qrey  adventured' 
adyancement    ^q^qi^  j^  ^^  g^^.  company  and  \o^t  it,  then  he  subscribes 

100/.  more  to  the  second  stock  in  the  new  company,  and 
pays  in  but  50/.  and  dies.  William  Lord  Grey  pays  in 
the  Test,  and,  as  the  proof  was,  refused  to  pay  in  the 
money  till  his  son  Ralph  declared  the  trusts,  yet  the 
Plaintiff  would  hare  had  it  an  advancement  of  Ralphs 
who  was  advanced  before,  so  that  exception  was  over- 
*•         ruled. 

2.  The  next  question  arose  touching  paraphernalia, 
under  which  title  the  Defendant  claimed  her  jewels,  and 
her  chamber  plate,  and  excepted  to  the  master's  report 
for  not  so  allowing  it  to  her,  not  only  in  respect  of  her 
quality,  as  the  widow  of  a  Peer,  but  also  because  the 
question  was  between  the  son  and  the  mother,  not  be- 
tween the  mother  and  the  creditors ;  yet  I  allowed  the 
master's  report ;  for  if  the  son  will  contest  this  point 
with  his  mother,  he  ought  to  prevail,  because  in  conse- 
quence it  concerns  all  the  creditors,  whose  security  is 
weakened  if  the  assets  be  diminished,  and  there  is  no 
reason  to  consider  any  lady's  quality,  so  far  for  the  sake 
of  it  to  prejudice  the  just  satisfaction  of  creditors." 
Lord  Nottingham's  MSS* 
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SALSBURY  V.  BAGOTT.  ^H^- 

1677. 

^  TflHIS  case  held  three  days  debate  in  court;  fi)r  Eflfectoffine 
I  -K    •    »^i*»   ***"  non-claim 

•*•    Saturday  the  16th  was  taken  up  by  the  Plaint  in.equi^. 

Monday  the  18th  by  the  Defendant,  Tuesday  the  19th  was 

allowed  to  sum  up  the  evidence,  and  then  1  took  time  ^ 

this  day  to  consider  what  had  been  said,  and  to  deliver 

my  own  opinion ;  which  was  this :  ^- 

The  Plaintiff  is  the  son  and  heir  of  Omen  SaUbury^ 
who  was  the  son  and  heir  of  William  Salsbun/y  the  De^ 
fendant's  wife  is  daughter  and  heir  of  Charles  Sakhury 
who  was  a  younger  son  of  the  same  William  Salsbitry, 
The  bill  prays  an  execution  in  specie  of  certain  articles 
of  agreement,  made  9  Joe.,  upon  the  marriage  of  Wtl- 
liam^  the  grand&ther,  with  Dorothy  Vaughan  the  daugh- 
ter of  Owen  Vaughan.  By  these  articles  William  Sats- . 
bury  was  so  to  setde  his  lands  in  Merioneth  and  Denbigh- 
skirej  that  William  Salsbury  was  to  be  but  tenant  for 
Kfe,  with  remaindei^  to  his  first  and  every  other  son  m 
tail,  with  divers  remainders  over;  and  this  to  be  was  done 
at  any  time  within  seven  years,  upon  the  request  of  Ots)en 
Vaughan;  and  accordingly  in  IS  Jac.  the  Merionethshire 
lands  are  settled  on  William  Salsbury  for  Iiie,  the  re- 
mainder to  Owen  Salsbury  who  was  then  born,  in  tail, 
the  remainder  over,  as  by  the  articles  is  directed ;  but 
the  bill  complains  that  the  Denbighshite  lands  are  un- 
setded,  and  that  Charles^  the  Defendant's  father,  ob- 
tained a  setdement  of  those  lands  upon  his  marriage  with 
the  daughter  of  Thelwall;  and  the  bill  charges  that 
Charles  and  TheVwall  had  notice  of  these  articles  at  the 
time  of  that  setdement,  and  long  before;  and  that 
Sir  Walter  Bagott  the  Defendant,  before  his  mpriiage 
wkk  his  lady,  bad  also  notice  of  the  Plaintiff's  tfttis 

T  t  2  other- 
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Appeml&g.     Otherwise  than  as  heir;   and  upon  this  case  relief  is 
Salsburt     F^y^ 


9. 

Baoott. 


The  Defendant  makes  many  defences  against  this  de- 
mand \st.  There  are  no  articles  of  agreement  proved. 
2d.  If  they  be  proved,  yet  it  is  to  be  presumed  they  were 
waved  and  discharged,  or  otherwise  satisfied  by  some 
new  agreement.  Sd.  If  not  so,  yet  Charles  Salsbury 
was  a  purchaser  without  notice.  4^A.  If  not  either,  yet 
Sir  Walter  Bagotty  was  so.  5th.  If  there  be  notice,  yet 
length  of  time  has  barred  this  demand.  6th.  If  not 
barred  by  the  common  law,  and  course  of  this  court, 
yet  the  fine  &  non-claim  have  barred  it  by  the  statute, 
4H.7. 

These  are  the  six  points  of  the  case.  If  any  of  these 
points  be  for  the  Defendant,  he  ought  to  be  in  possession 
of  the  whole ;  if  they  be  all  for  the  Plainti£^  he  must 
have  a  decree  for  some  part. 

I.  First  pointj  For  the  first  point,  whether  there  be 
any  sufficient  proof  of  articles  of  agreement  in  this  case^ 
that  point  is  clearly  with  the  Plaintiff.     For; 

\st.  That  there  were  articles  of  agreement  as  to  the 
Merionethshire  lands,  is  without  all  dispute. 

2d.  That  Owen  Sahbwy  had  a  copy  of  the  articles 
upon  his  father's  marriage,  and  that  this  copy  did  com- 
prehend the  Denbighshire  lands,  is  more  plain ;  for  that 
copy  was  twice  produced  by  Oixien  Salsbury;  once  to 
William  Humphtys  alone,  another  time  to  him  and  John 
Wynn  together ;  who  advised  a  suit  upon  them. 

Sd.  That  the  copy  now  read,  if  not  the  same^  was  at 
least  an  ancient  copy,  is  plain  upon  the  view ;  and  ergo^ 

aa 
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as  it  could  not  be  made  to  serve  this  tuni,  so  it  is  not  fit 
the  small  mistakes  and  errors  in  clerkship  should  dis- 
credit it. 

4tA.  That  there  was  an  original  kept  by  Oa>en  Vaughauy 
and  by  his  death  came  to  the  hands  of  Edward  Vaughan^ 
is  plain;  for  Humphry  Wynn  saw  them  there;  and  that 
all  the  writings  in  Liudyard  came  to  the  hands  of  Charles 
Salsbury  is  plain  too ;  ergo^  by  these  hands  they  are  sup« 
pressed. 

5th.  Two  witnesses  swear  there  were  articles,  and 
that  the  Denbighshire  lands  were  comprehended  in  them; 
which  is  enough  to  give  credit  to  any  probable  copy. 

6th.  Wynn  swears  that  he  believes  the  copy  now  pro- 
duced to  be  a  true  copy,  and  it  is  in  the  Defendants' 
power  to  falsify  it,  if  it  be  not  so ;  for  they  have  the 
original,  or  else  they  or  their  &ther  have  suppressed  it. 
Wherefore  the  copy  is  justly  read. 

7th,  William  Salsbun/s  own  confession.  For  Gabriel 
Humphrys^  swears  that  William  Salsbury  said,  if  he  had 
seen  the  settlement  upon  Owen  Sakbwrj/s  marriage  he 
would  not  have  done  what  he  did  to  Charles^  and  hoped 
Charles  would  prove  an  honest  man.  The  words  of 
William  Salsbury  against  himself,  are  more  to  be  credited 
than  the  words  he  spoke  for  himself  when  he  said  I  may 
give  my  Dehbiglishire  lands  where  I  please,  which  may 
be  well  expounded  of  the  new  purchased  lands. 

8M.  The  forgery  of  the  deed  seems  to  me  a  strong 
evidence  that  such  articles  there  were,  for  it  bad  been 
not  only  wicked,  but  foolish,  and  a  folly  next  to  madness, 
to  go  about  to  forge  a  settlement  in  performance  of 
articles,  if  there  had  not  been  indubitable  proof  that  such 
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^irticles  there  were,  which  might  give  coimfnanci  to 
such  A  forgery. 

9.  Lastly^  the  testimonium  rei.  The  constant  hopes 
and  fears  in  this  &mily,  that  the  articles  would  one  day 
rise  up  in  judgment,  which  have  made  both  sides  OTer* 
act  their  parts,  viz.  The  Plaintiff's  brother  to  forge  i 
deedy  the  Defendant's  father  to  suppress  the  originil 
articles ;  and  yet  neither  side  needed  to  have  done  iUi 
if  the  rest  of  the  points  be  with  them. 

II.  Secofid  Point,  Whether  it  may  not  be  fiiirly  pre- 
sumecl,  that  these  articles  have  been  waved  or  satisfied 
by  some  new  agreeknent  ?  This  point  also  is  clearly  with 
the  Plaintiff.  It  involves  two  considerations :  1 .  In  law, 
whether  tenant  in  tail  of  an  equity  can,  by  any  collateral 
agreement  with  recompense,  bar  his  issue  of  that  equity? 
2.  In  fact,  whether  there  be  any  ground  to  presume 
such  an  agreement  in  this  case  ? 

1.  First f  Of  the  law,  there  is  no  doubt;  for  an 
equity  in  tail  is  not  within  the  statute  of  Westmimter 
the  2d,  de  donis  conditionalibus ;  but  it  is  a  mere 
creature  of  the  Chancellor,  which  is  to  be  governed 
and  disposed  according  to  rules  of  conscience.  So 
it  was  ruled  in  1674?  between  Norcliff' and  Worshf{a)^ 
where  an  equity  in  tail  was  made  subject  to  a  mar- 
riage-settlement;  and  so  it  had  been  ruled  before  be< 
tween  Hoscarrock  and  Barton  {b\  where  an  equity  of 
redemption  was  entailed. 

2.  But  the  fact  will  not  bear  this  point;  for  that 
agreement,  which  is  supposed  to  be  a  recompense  of  the 
first  articles,  and  to  amount  to  a  waiver  of  them,  viz. 


(o)  1  C<t  in  Cha,  234. 


(*)  1  Co.  in  00,217. 
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The  settlement  of  the  new  purchased  lands  in  Merionetk' 
shire,  and  William  Salsbun/s  quitting  his  estate  for  life  in 
the  old  estate  in  Merionethshire^  which  was  done  after 
Owen  Sahbmy  had  married  Goodman's  daughter,  can 
never  be  so  construed ;  for  in  all  that  transaction  there 
was  a  plain  and  express  intent  of  a  purchase ;  for  Omen 
Salsbwy  paid  his  father  2500/^  which  is  as  much  as  all 
that  exceeded  the  articles  was  worth;  andy  ergo,  no 
other  intent  is  to  be  presumed,  nor  will  this  be  strmned 
to  make  a  waiver  of  the  former  articles. 


Jppmttiir. 


III.  Third  Pointj  —  If  the  articles  remain  in  force, 
the  next  question  is,  whether  Charles  Sedsbury^  upon  the 
marriage  of  ThelwalTu  daughter,  became  such  a  pur- 
chaser, without  notice,  as  ought  to  be  free  fr<Ma  these 
articles  ?  This  point  is  also  for  the  Plaintiff  for  2%d- 
wall  had  a  clear  notice  long  before  the  marriage  of  bis 
daughter  to  Charles  Salsbury,  knew  the  secrets  of  the 
family,  and,  while  he  stood  unconcerned,  expostulated 
with  William  Salsbtiry  for  not  performing  the  articles  to 
Owen  Salsbury^  and  though  he  afterwards  ventured  upon 
the  marriage  of  his  daughter  to  Charles  Salabun/f  yet  he 
saw  the  hazard  was  not  great,  for  the  portion  was  but 
small,  and  the  new  purchased  land  a  sufficient  estate. 
2.  Charles  Salsbwy  had  notice  too,  and  timely  notice 
even  before  marriage ;  else,  why  did  he  say,  in  the  prfr- 
sence  of  Ravenscrqft^  where  William  Salsbwy  was  dis- 
coursing with  ThelwaU  about  the  articles,  I  had  rather 
take  an  annuity  than  involve  myself  in  trouUe  ?  Why 
did  he  say,  my  brother  may  come  and  lay  his  hand  upon 
my  shoulder,  and  turn  me  out  as  in  Boidemtkin  ?  Why 
so  much  care  to  possess  the  original  articles  and  then 
suppress  them  ? 


IV.  Fourth  PoifUy  —  The  next  question  is^  whether 
Sir  Walter  Bagott  be  a  purchaser  without  notice  2  This 
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point  is  not  otherwise  material,  than  upon  supposition, 
that  Charles  stands  unaffected  with  notice ;  for  a  piur- 
chaser  with  notice  from  him  that  had  no  notice,  or  a 
purchaser  without  notice  from  him  that  had   notice, 
are  equally  free.     And  here  the  first  thing  to  be  onh- 
sidered  in  point  of  fact  is,  the  time  when  Sir  Waiter 
Bagott  became  a  purchaser.     Plainly,  not  at  the  time  of 
his  marriage ;  for  his  lady  was  an  infant,  and  could  not 
contract  for  her  estate,  though  she  might  contract  finr 
her  person ;  and,  ergo,  articles  to  setde  her  estate  are 
void,  and  work  not  in  the  case ;  nor  at  the  time  of  Sir 
Edvoard  Bagotfs  settlement,  for  that  could   not  make 
him  a  purchaser  till  there  could  be  a  seller,  and  that 
oottld  not  be  till  Mrs.  Jane  Salsbury  came  of  age,  though 
her  mother  and  all  her  friends  were  privy,  and  consent- 
ed to  her  agreement;  ergo^  the  first  time  of  his  purchase 
was  two  years  after  the  marriage,  when  Lady  Bagott 
levied  a  fine  of  her  estate,  and  settled  it  in  lieu  of  these 
provisions,  which  are  made  for  her  upon  her  marriage. 
Any  notice  before  this  time  is  sufficient ;  two  notices  are 
insbted  on :  One  an  express  message  sent  by  the  Plain- 
tiff, to  tell  Sir  Walter  that  the  Plaintiff  had  a  tide  other- 
wise than  as  heir.     This  notice  will  not  do,  for  it  is  no 
direct  nor  intelligible  notice,  and  is  the  worse,  because 
he  that  sent  this  notice  might  have  spoken  out  more 
clearly,  if  he  pleased.     It  is  true,  it  puts  Sir  Walter  Ba- 
gott upon  the  inquiry ;  but  it  is  such  an  inquiry  as  can 
never  inform  him,  imless  he  will  go  to  the  Plaintiff  in 
Wales^  which  he  is  not  bound  to  do ;  and  as  Mr.  Soli- 
citor observed,  the  notice  is  true  if  meant  of  the  forged 
deed;  and  shall  so  ambiguous  a  notice  be  afterwards 
made  use  of  as  notice  of  the  articles  ?     It  looks  a  littie 
more  suspiciously,  that  the  Plaintiff  gave  so  dark  a  no- 
tice, and  shews  some  kind  of  inclination  to  make  use  of 
the  forged  deed ;  for  had  he  given  notice  of  a  title  by 
the  articles,  this  had  discredited  the  deed ;  if  he  had 
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mentioned  the  deed,  the  matter  had  taken  air  too  soon. 
Ergo,  the  notice  is  less  than  a  common  bruit,  and  the 
rule,  notitia  turn  debit  claudicare^  was  never  more  season- 
able than  now,  for  perhaps  Sir  Waller  might  think  it  a 
trick  to  break  his  marriage;  and,  ergOj  had  no  reason  to 
r^ard  it  2.  But  yet  the  other  notice  of  the  articles, 
by  hearing  a  copy  tfiereof  read  at  the  trial  of  the  deed, 
is  full  and  conclusive  notice,  before  seventy-two ;  and  for 
this  reason  only  this  fourth  point  is  also  for  the  Plaintiffi 
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V.  Fifth  Paintf  Admit  the  articles  and  the  notice,  yet 
since  the  articles  from  1611  to  this  day,  which  is  66 
years,  have  been  without  any  execution,  whether  this 
length  of  time  alone  be  not  in  itself  a  sufficient  bar  in 
equity  from  any  former  demand,  is  the  next  point? 
This  fifth  point  also  is  clearly  for  the  Plaintiff,  for  length 
of  time  is  not  to  be  measured  by  revolutions  of  years 
only,  but  by  the  wilfiil  and  inexcusable  negligence  of 
him  that  pursues,  of  which  there  is  none  at  all  in  this 
case.  1.  Oaoen  Sakbury  came  of  age  in  16S4<,  and  died 
in  1657*  2.  The  time  when  Oaoen  Salsbury  first  had  a 
copy  of  tiie  articles  does  not  appear.  It  is  probable  he 
had  them  not  in  164<0,  when  he  came  to  an  agreement 
with  his  father  for  the  Merioneth  lands.  3.  When  lie 
had  got  a  copy,  it  is  plain  he  shewed  it,  and  insisted 
upon  it  in  all  companies.  4.  If  the  excuse  had  been 
only  upon  the  account  of  his  piety,  that  he  would  not 
sue  his  father,  lest  he  should  bring  his  grey  hairs  with 
sorrow  to  tiie  grave,  as  the  witnesses  swear,  it  had  been 
very  allowable.  5.  But  I  think  he  had  another,  and 
more  powerful  excuse,  which  has  not  yet  been  taken 
notice  of,  and  that  is,  it  was  against  his  interest  to  sue 
hb  fether,  till  he  must  needs ;  for  his  father  had  new 
purchased  lands  in  Denbighshire,  to  the  value  of  500/. 
per  annum,  and  imtil  the  conveyance  in  1652,  which 
was  followed  with  a  fine  in  1656,  Owen  Salsbun/  was  not 
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quite  out  of  hopes  to  have  some  of  the  new  purchased 
lands ;  but  as  soon  as  he  began  to  despair,  he  complained 
grievously,  and  in  1657  he  died.  Ergo^  though  length 
of  time  be  in  most  cases  very  considerable,  because  in 
our  law  60  years  bar  a  writ  of  right,  20  years  bar  an 
entry,  and  in  the  civil  law  40  years  make  a  prescription, 
yet  when  length  of  time  is  not  accompanied  with  any 
considerable  laches  of  suit,  there  is  no  great  weight  to 
be  laid  upon  it. 


VI.  Sixth  Point,  Therefore  the  lastquesticm  is,  wh^er 
the  fine  in  1656,  and  the  non-claim  insisted  upon  have 
not  barred  the  Plaintifi*  by  the  statute  of  4  H.  7.  2.  And 
this  point  is  clearly  against  the  Plaintiff,  and  will  prove 
very  fatal  to  him.  Wherein  it  will  be  fit  to  proceed  by 
these  steps. 

1.  A  fine  doth  bar  a  trust  or  any  other  r^bt  in 
equity ;  for  it  is  within  the  very  words  and  meaning  of 
the  law,  whicli  concludes  all  persons,  as  well  privies  as 
strangers^  who  do  not  make  their  claim  as  the  act 
directs ;  and  the  mischief  were  intolerable,  if  a  right 
in  equity  should  still  subsist  after  a  fine ;  for  no  man 
living  could  know  when  his  inheritance  was  in  peace. 
This  point  was  never  doubted  since  Lord  CoverUry*B 
time,  who  first  referred  it  to  all  the  Judges  in  England, 
in  a  case  between  Sir  Thomas  Thynn  and  John  Caty, 
Esq.  4  Car.  l.(a).  For  Sir  Thomas  Thynn  supposed 
himself  to  have  a  right  in  equity  to  some  lands,  whereof 
by  his  bill  he  charged  Cary  to  have  obtained  a  con* 
veyance  from  the  Lady  Knivet  by  some  indirect  means, 
Cary  pleaded  in  bar  a  fine,  with  proclamations  and  non- 
claim  ;  and,  by  opinion  of  all  the  Judges,  Sir  Tkoiims 
Thynn  was  barred.     The  differences  are  these;  where 


(a)  Thynne  v.  Cary^  W,  Jones^  416. 
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a  man  has  the  right  in  equity  in  the  land  itself,  and 
where  he  has  right  in  equity  is  only  against  the  person 
in  respect  of  the  land.  In  the  first  case,  a  fine  will  bar, 
not  in  the  latter.  As  in  the  case  of  the  Earl  Kenoul 
against  Grevil,  H.  28  Car.  2.  (6),  where  the  Earl  of 
Carlisle  having  mortgaged  the  manor  o(  Sowly  to  Tryon^ 
for  1500/.,  did  by  his  will  devise  certain  lands  to  trustees 
for  payment  of  debts,  and  an  annuity  of  1000/.  per 
annum  to  the  Earl  oi  Kenoul  for  life,  out  of  the  demesne 
of  Walthamj  and  then  demised  the  manor  of  Saidy  to 
the  Lady  Manchester  for  life,  remainder  to  Mr.  Grevil. 
Now  though  the  manor  of  Sowly  ought  to  have  borne 
its  load,  the  mortgage  money  due  upon  it  being  no  part 
of  those  debts  in  the  schedule  with  which  the  trustees 
were  charged,  yet  such  collusion  was  used,  that  the 
trustees  were  prevailed  with  to  pay  off  the  mortgage 
upon  SoTidyj  and  then  the  rest  of  the  lands  being  not 
sufficient  to  pay  off  tlie  rest  of  the  debts,  part  of  the 
demesnes  of  IValtham^  were  by  the  will  to  be  sold  to 
supply  that  defect,  and  so  the  security  of  the  Earbf 
KenouTs  annuity  would  have  been  straitened ;  to  prevent 
this,  the  Earl  of  Kenoul  exhibits  his  bill  against  Grevil^ 
and  prays  that  he  may  reimburse  the  1500/.  of  which 
So^mly  has  been  unjustly  eased,  that  so  no  part  of 
WaUham  might  be  sold.  Grevil  pleads  a  settlement  of 
the  manor  of  Sowli/y  by  a  fine,  with  proclamations,  in 
bar  of  this  bill,  which  was  overruled,  for  the  Plaintiff's 
demand  was  not  against  the  land  at  Sowli/j  but  against 
the  person  of  the  Defendant  in  respect  of  the  land,  and 
so  the  fine  was  not  material.  Another  difference  is, 
where  the  equity  rises  by  the  fine  itself,  and  where  it 
rises  by  some  collateral  agreement.  If  the  equity  rises 
by  the  fine  itself,  as  if  it  be  a  fine  upon  a  trust  or 
mortgage,  there  this  fine  can  never  bar  this  equity; 
for  that  were  absurd,  that  the  same  fine  which  creates 
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(a)  Lord  KennouU  v.  The  EaH  of  Bedford^  1  Ca.  in  Cha.  295. 


the 


(512 


CASES  IN  CHANCERY. 


Appendix* 
Salsbury 
Bagott. 


the  equity  should  bar  it  too.  But  if  it  rise  by  some 
collateral  agreement,  and  be  an  equity  against  the  land 
itself,  there  a  fine  and  five  years  will  bar  this  equity, 
unless  it  be  saved  by  a  due  and  reasonable  claim ;  and 
this  was  ruled  lately  in  the  case  of  Giffbrd  and  Phillips 
M,  27.  Car,  2. ;  where  George  Lcm,  against  whom  a 
decree  had  passed  for  8000/.,  did  by  his  will  subject  his 
land  to  the  payment  of  his  debts,  in  case  the  personal 
estate  was  not  sufficient;  the  heir  of  George  Law  sold 
the  land  in  1649,  to  Sir  Harbottle  Grimsiane^  and  he 
in  1653  to  the  Defendants,  by  fine  and  recovery,  and  a 
bill  being  exhibited  to  have  satisfaction  of  this  monqr, 
out  of  that  land,  the  fine  and  non-claim  were  allowed  to 
be  a  good  plea  in  bar. 

Another  difference  is  this ;  where  the  fine  is  obtained 
by  fi'aud  and  practice,  or  is  infected  with  notice,  or  any 
way  criminal,  such  a  fine  and  nonclaim  bar  no  man's 
pursuit.     Otherwise  it  is  of  a  fine  and  non-claim,  severed 
firom  these  circumstances.     As  in  the  case  of  Bamf  and 
Smithy  18th  of  December  1676,  where  a  trustee  made  a 
conveyance  in  breach  of  trust,  and  presently  after  re- 
took the  estate  by  fine ;  this  being  all  one  entire  act, 
and  a  purchase  with  full  notice,  could  not  prevail  against 
the  cestui  que  trust  by  non-claim,  for  dolus  circuitu  non 
tollitur :  but  a  fine  innocently  levied  to  a  stranger,  had 
barred  the  cestui  que  trust. 


This  foundation  being  laid, 

2.  It  remains  now  to  be  considered  what  has  been 
done  in  this  case,  to  save  the  Plaintiff's  right  in  equity, 
from  that  bar  which  the  fine  levied  by  his  grandfather, 
would  otherwise  operate.  Plainly  nothing  at  all.  The 
right  which  should  be  saved  is  an  equity,  which  the 
Plaintiff's  father  Ovoen  Salsbwy  had  to  be  made  tenant  in 
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in  tail  in  remainder,  after  the  death  of  William  the 
grandfather.  Hod  such  an  estate  been  settled  on  the 
Plaintiff's  father,  by  act  executed,  then  the  fine  levied 
by  WiUianiy  the  grandfather,  had  not  concluded  the 
Plaintiff,  till  five  years  past  after  the  death  of  the  grand- 
father,  which  is  the  natural  time  for  the  remainder  man 
to  enter,  and  then  enough  has  been  done  to  avoid 
the  fine;  for  there  is  an  entry  in  1662,  which  is  within 
two  years  after  the  grandfather's  death ;  which  was  the 
first  time  the  remainder  man  was  bound  to  take  notice 
of  his  right  of  entry ;  for  of  a  right  of  entry  for  for- 
feiture, no  man  is  bound  to  take  advantage,  though  he 
doth  know  it.  But  Owen  Salsbury  having  only  an  equity 
and  no  estate  executed,  this  has  quite  changed  the  state 
of  the  case,  and  altered  all  the  measures  of  it ;  for  now 
the  Plaintiff's  claim  to  preserve  this  right  is  neither  in 
due  time,  nor  in  due  manner. 
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1.  It  is  not  in  due  time;  For  the  right  which  Owen 
Salsbwy  had  to  a  remainder  after  an  estate  for  life, 
though  it  were  future  as  to  die  possession,  yet  it  was  a 
present  right  to  demand  such  a  settlement ;  and  he  had 
a  present  occasion  to  make  that  demand,  when  in  1652 
William  Salsbwy y  for  1900/.,  setded  it  on  Charles.  And 
ergOy  when  William  Salsbury j  in  1656,  levied  a  fine  to 
the  uses  of  that  settlement,  Owen  Salsbury  ought  pre- 
sently to  have  made  claim ;  for  the  five  years  did  im- 
mediately commence  and  attach  in  his  person;  and 
though  he  died  shortly  after  in  1657,  yet  the  five  years 
do  still  run  on  against  the  Plaintiff  during  his  minority. 
So  that  the  Plaintiff's  entry  in  1662,  being  six  years  after 
the  fine  levied,  is  quite  out  of  time,  and  comes  too  late. 


2.  If  it  had  been  in  due  time,  yet  it  is  not  in  du« 
manner.  For  the  only  way  to  preserve  a  right  in  equity 
fix>m  being  bound  by  a  fine,  is  by  bringing  a  subpoena, 
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Apjjen^,  and  not  by  an  entry  into  the  land ;  and,  ergOf  all  the 
strife  at  bar  to  prove  the  PlaintiflF's  entry  in  Betega  to 
have  been  upon  the  new  purchased  lands,  and  not  upon 
the  old  estate,  is  wholly  impertinent  For  let  the  entry 
be  where  it  will,  no  kind  of  entry  can  avail  the  Plaintid^ 
nothing  but  a  subpcena  can  help  him ;  and  the  reason  is 
most  evident,  from  the  words  of  the  statute :  for  the  sta- 
tute of  4*  H.  ?•  saves  no  rights,  but  such  as  are  pursued 
by  action  or  lawful  entry ;  and,  ergOy  such  rights  as  are 
pursued  neither  way,  are  quite  barred.  Hence  it  is, 
that  the  ancient  way  of  entering  a  claim  at  the  foot  of  the 
fine  is  now  quite  abrogated ;  for  this  statute  prescribes 
another  way,  viz.  action,  or  lawful  entry,  2.  Inst,  de 
modo  levandi,  Sfc.  j  and  for  this  reason,  if  tenant  in  tail 
discontinue  by  feofiment,  and  the  feoffee  levies  a  fine, 
and  then  tenant  in  tail  dies,  and  the  issue  enters  within 
five  years,  this  avoids  not  the  fine  ;  because  the  entry 
upon  the  discontinuee  is  no  lawful  entry,  but  the  issue 
ought  to  have  brought  a  formedoru  So  here,  the 
Plaintiff''s  entry,  who  was  only  entitled  to  a  trust  or  an 
equity,  was  not  a  lawful  entry,  and  by  consequence  does 
not  avoid  the  fine;  but  the  Plaintiff  ought  to  have 
brought  a  subpoena.  I  see  plainly  it  is  the  forgery  of  the 
younger  brother,  which  has  abused  the  Plaintifl^  and 
undone  him,  while  it  pretended  to  serve  him ;  for  the 
Plaintiff,  supposing  the  deed  to  be  a  good  deed,  has  been 
lulled  to  sleep  by  it,  and  provided  only  to  save  his  right 
of  entry  at  law,  but  never  thought  of  using  the  means  to 
save  his  right  in  equity,  till  it  was  too  late ;  for  he  filed  no 
bill  in  Chancery  till  1672;  so  that,  although  the  five  years 
which  attached  in  his  father's  lifetime  should  not  run  on 
against  him,  yet  there  is  a  great  laches  in  former  time, 
even  from  1662  till  1672,  which  is  ten  years  before  that 
trial,  which  only  gave  notice  to  Bagott  of  the  articles. 
And  for  direct  authority  on  the  point,  it  was  so  directly 
resolved  in  the  Exchequer  by  the  Lord  Chief  Baron 

Hale 
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Hale  and  the  Court,  in  a  case  between  Sir  Nicholas 
Stotighton  and  Mr.  Arthur  Onslow,  viz.  1.  A  fine  and 
non-claim  bar  a  trust  or  an  equity.  2.  An  entry  upon 
the  land  will  not  avoid  the  bar  of  such  a  fine,  because  it 
was  no  lawful  entry,  but  he  ought  to  have  brought  a 
subpoena.  After  so  great  an  authority  as  this  there  is 
no  more  room  left  for  doubting,  wherefore  the  Plaintiff's 
bill  must  be  dismissed. 
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Note.  —  The  order  of  dismission  is  directed  to  be 
drawn  up  generally  without  mention  of  the  grounds  or 
reasons  of  it."  —  Lord  Nottingham's  MSS. 
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ACCOUNT. 
See  Sequestrator,  1. 

ACCUMULATION. 
1.  Devise  and  bequest  of  real  and 
personal  estate  in  trust,  to  invest 
the  rents  and  profits,  and  annual 
proceeds,  while  any  person  bene- 
ficially interested  in  the  real  and 
personal  estate,  by  virtue  of  trusts 
afterwards    declared,    should    be 
under  21,  for  the  purpose  of  accu- 
mulation ;  and,  subject  thereto,  in 
trust  for  the  eldest  son  then  living 
of  the  testator's  daughter  C,  for 
life;  remainder  to  his   first  and 
other  sons,   in  tail ;  with  like  re- 
mainder to  the  other  living  sons  of 
C. ;  with  remainder  to  the  eldest 
living  daughter  of  C,  for  life ;  re- 
mainder to  her  first  and  other  sons 
in  tail,  with  like  remainder  to  the 
other  living  daughters  of  C. ;  re- 
mainder to  every  other  son  of  C, 
in  tail;  remainder  to  the  daugh- 
Vol.  n. 


ters  of  the  testator's  eldest  grand- 
son ;  with  remainder  to  the  daugh- 
ters   of  his   other   living  grand- 
sons ;  remainder  to  the  daughters 
of  his  eldest  granddaughter,    as 
tenants  in  common  in  tail,  with  like 
remainder  to  the  daughters  of  his 
other  living  granddaughters;   re- 
mainder to  the  daughters  of  C,  as 
tenants  in  common  in  tail,  with 
cross-remainders  in  tail :  and  an 
ultimate  limitation  to  the  testator's 
heir  and  next  of  kin ;  with  a  pro- 
viso, that  such  persons  as  should 
be  entitled  to  an  estate  in  tail  in 
the  real  estate,  should  not  be  abso- 
lutely   entitled    to    the    personal 
estate  before  21,  which  should,  in 
the  mean  time,  be  subject  to  the 
trusts  before  declared :  the  eldest 
grandson,  an  infant,  takes  a  vested 
estate  for  life ;  the  trust  of  accumu- 
lation is  void,  and  the  infant  en- 
titled to  maintenance.    Marshallv. 
HoUowaif.  Page  432 
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ADVANCEMENT. 
1.  Purchase  by  a  father  in  the  name 
of  his  son,  an  advancement.    Grey 


V.  Grey. 


Page  594 


ALIENS. 
L  Examination  of  Aliens.        261.  n. 

ANNUITY. 
iSftf  Reguvxk,  1. 

APPEAL. 
1.  No  appeal  from  a  sentence  of  the 
delegates  to  the  Lords  in  Parlia- 
ment.    Ex  parte  Cottington,      326 

ATTORNEY. 
Setf  Witness,  2.4.9. 

ATTORNEY-GENERAL. 
1.  The  Attorney-General  may  pro- 
ceed without  a  relator.  520 


B 

BANKRUPT. 

1.  Whether,  for  the  purpose  of  de- 
termining that  the  answers  of  a 
bankrupt  on  his  examination  are 
unsatisfactory,  the  commissioners 
can  resort  to  the  evidence  of  third 
persons,  quaere*      Crowley's  case. 

1 

2.  Commissioners  having,  on  the 
evidence  of  third  persons,  com- 
mitted the  bankrupt  for  not  an- 
swering satisfactorily,  must  state 
that  evidence  in  hiec  verba  on  the 
warrant  of  commitment  and  a 
warrant  stating  only  the  effect  of 

,  the  evidence,  is  defective  in  sub- 
staiice.    Crawley^  case.         Ibid. 


3.  A  bankrupt  answering  a  question 
embodying  a  statement  relative  to 
the  acts  of  a  third  person,  without 
denying  or  qualifying  that  state- 
ment, is  not  understood  as  admit- 
ing  it.     Crotoleys  case.         P^g^  1 

4.  Instances  in  wrhich  the  Lord 
Chancellor,  on  petition,  has  or- 
dered the  discharge  of  prisoners 
committed  by  commissioners  of 
bankrupt.  30 

5.  In  deciding  the  validity  of  a  com- 
mitment by  commissioners  of  bank- 
rupt the  Court  cannot  travel  out  of 
the  return.  75 

6.  A  bankrupt  may  be  conmiitted 
for  answers  unsatisfactory  though 
positive.  76 

7.  A  bankrupt  on  his  examination 
answering  a  question  which  em- 
bodies a  statement  of  what  he  said 
or  did  on  a  former  day,  without 
denying  or  qualifying,  is  understood 
to  admit,  the  statement.  79 

8.  Principle  of  that  doctrine.    Ibid, 

9.  Not  extended  to  statements  of 
the  acts  of  third  persons.  SO 

10.  Reason  of  requiring  tlie  com- 
missioners to  specify  in  the  warrant 
the  questions,  for  not  satisfactorily 
answering  which,  the  bankrupt  is 
committed.  Ibid, 

1 1 .  Commission  superseded  on  the 
petition  of  the  bankrupt  under 
commitment  for  not  answering,  with 
the  consent  of  all  the  creditors. 
Brown  J  ex  parte.  290 

12.  Equitable  mortgages  of  a  bank- 
rupt's estate  are  not  comprehended 
within  the  general  order  of  the  8th 
of  March  1794',  Ex  parte  Jen- 
nings. ^  S6Q 
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13.  On  the  petition  of  an  equitable 
mortgagee,  the  Court  may,  in  the 
first  instance,  decide  the  validity 
of  his  claim,  and  that  decision  is 
conclusive  on  the  commissioners. 

Page  360 

BARON  AND  FEME. 

1.  A  gift  by  a  husband  to  his  wife, 
either  as  a  donatio  mortis  causa^  or 
as  a  donatio  inter  vivos  to  her  se- 
parate use,  must  be  established  by 
evidence  beyond  suspicion :  a  claim 
of  that  nature  negatived.  Walter  v. 
Hodge.  92 

See  Construction,  1. 

BILL  OF  EXCHANGE. 

See  Injunction,  L 

CESTUI  QUE  VIE. 
See  Tenant  pur  autsr  vis. 


CHANCERY. 

1.  The  Court  of  Chancery  is  always 
open.  1 1 

2.  What  proceedings  on  the  Latin 
side  of  the  Court  can  be  taken  only 
in  term.  21 

3.  The  Court  of  Chancery  has  no  ju- 
risdiction to  prevent  crimes,  except 
in  the  protection  of  infants.       413 

See  Habeas  Corpus,  1. 

CHARITY. 
1.  Residuary  estate  bequeathed  to 

the  minister  and  church  officers  of 
•    a  parish  in  Scotland^  for  charitable 

purposes,  was  directed  to  be  in- 


vested in  stock,  in  the  name  of  the 
Accountant-General,  and  the  divi- 
dends to  be  paid  from  time  to  time 
to  the  minister  and  church  officers 
of  the  parish;  but  |he  courts  of 
Scotland  having  jurisdictiqp  to  qij^* 
minister  the  charity,  an  order  con« 
firming  the  master's  V&S^9  ^  ^P* 
probation  of  a  scheme,  was  re^ 
versed.  The  Attorney  General  v. 
Lepine.  Page  181 

2.  An  absolute  alienation  by  trustees 
of  a  charity,  may  be  valid  if  t^ne- 
ficial  to  the  charity.  802 

3.  In  suits  on  behalf  of  charities,  the 
Court  will  not  allow  informalities 
prejudicial  to  the  Defaidant.    SIO 

4.  Persons  presenting  a  petition  un- 
der an  act  empoi^e^g  "  any  per« 
son  or  persons  whoipsoev^t" .  \Jfi 
petition  against  trustees  of  a  cha* 
rity,  must  jbe  interes^d  in  the 
fund.  525, 526 

5.  A  charity  established,  on  an  in* 
formation  praying  relief  which  is 
refused.  Attorney  General  y« 
Mayor  of  Stamford,  591 

6.  Leases  by  trustees  of  a  charity; 

Ibid. 
See  Decree,  1.    Jew.    Statute. 

CHRISTIANITY. 

1.  Christianity  is  a  part  of  the  law  of 
England.  490  a,  527 

COMMISSION  TO  EXAMINE 

WITNESSES. 
See  Tenant  pue  auter  vie. 
Injunction,  5. 

COMPANY  — JOINT  STOCK. 
See  Specieic  Performance,  2. 
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COMPENSATION. 
See  Tithe,  !• 

CONSTITUTION. 
See  Law,  1. 

CONSTRUCTION. 

1*  Construction  in  favour  of  vesting 
the  l^al  estate  in  trustees,  for  ef- 
fecting a  limitation  to  the  separate 
use  of  a  married  woman.  Page  391 

&0  Liberty,  1.  —  Equity,  1.  , 

CONTRIBUTION. 
See  P&iKCiPAL  AND  Surety,  2. 

COPYHOLD. 
SeeWitLf  1. 

COVENANT. 

1.  Whether  a  covenant  not  to  sue 
one  of  several  co-obligors  is  in 
equity  a  release  of  the  rest,  qtuere  f 

550 

SeeVfiLLy  1* 

CREDITOR. 

!•  A  creditor  cannot  avail  himself  of 
a  security  obtained  under  an  agree- 
ment, for  a  further  advance,  which 
he  afterwards  refuses.  193 

See  Incumbrance.—  Partnership, 
2,3,4.— Principal  and  Surety. 

CRIME. 
Se«  Chancery,  3. 

CUSTOM. 
See  LxoHTy  2. 


D 

DECREE. 
1.  A  decree  pronounced  in  1670,  m 
a  suit  against  the  trustees  of  a  cha- 
rity, impropriate  rectors,  and  per- 
sons interested  in  tlie  due  applica- 
tion of  the  funds,    to  which  the 
Attorney-General  was  not  a  partj, 
having  directed  the  trustees  under 
the  indemnity  of  the  Court,  to  per- 
form an  agreement  with  the  Plaintiff 
in  that  suit,  for  granting  a  lease  of 
tithes  for  980  years  at  a  fixed  pe- 
cuniary rent,  and  an  exchange  of 
lands,  and  the  conveyances  hairing 
been  accordingly  executed,  and  the 
rent  constantly  paid,  and  the  lands 
enjoyed  in  conformity  to  the  de- 
cree; an  information  by  the  At- 
torney-General, at  the  relation  of 
the  present  trustees,    against  the 
person  claiming  under  the  Plaintiff 
in  the  former  suit,  for  an  account 
of  tithes,  not  stating  the  decree  of 
1670,  which  was  set  forth  in  the 
answer,  was  dismissed.     Attorney' 
General  v.  Warren.  Pfige  291 

DEED. 
See  EviDKNCB,  S. 

DELEGATES. 
See  Appeal,  1. 

DEMURRER. 
See  Partner,  1.  —  Witness. 

DEPOSITION. 
1.  Under  a  commission  for  the  exa* 
mination  of  witnesses,  several  wit- 
nesses on  the  part  of  the  Defend- 
ant haying  appeared  and  been  ex- 
amined by  the  Plaintiff,  the  De- 
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fendant  then  declining  to  examine 
them,  their  depositions  on  a  subse- 
quent examination  by  the  Defend- 
ant in  the  examiner's  office  without 
leave  of  the  Court,  not  suppressed. 
Pearson  v.  Rotdand*  Page  9^ 
See  Witness, 

DEVISE. 
1.  Estates  being  devised  to  trustees 
and  their  heirs,  upon  trust,  to  per- 
mit M.  M.,  M,  C,  and  </•  </.,  to 
reside  in  a  mansion  house,  and  re- 
ceive part  of  the  rents  in  recom- 
pense of  the  maintenance  of 
</.  L.  M.,  (eldest  son  of  M.  M.)  till 
he  attained  21,  or  died,  and  subject 
thereto  to  the  use  of  the  trustees 
and  their  heirs,  in  trust  for  J,L,M.y 
until  he  should  attain  21,  or  die, 
and  to  the  intent  that  the  rents 
might  be  accumulated,  and  after 
he  attained  21,  to  the  use  of  him 
and  his  assigns,  during  his  life,  he 
taking  the  testator's  surname  of  £./ 
remainder  to  the  use  of  the  trus- 
tees, and  their  heirs,  during  his  life, 
to  support  contingent  remainders  ; 
remainder  to  the  use  of  his  first 
and  other  sons,  taking  the  surname 
of  L.,  in  tail  male;  remainder  to 
the  use  of  the  second  and  every 
other  son  of  M.  M.  by  her  present 
husband;  remainder  to  her  first 
and  every  other  son  by  any  future 
husband,  in  tail  male,  taking  the 
surname  of  L. ;  remainder  to  the 
use  of  the  trustees  and  their  heirs, 
during  the  life  of  M>  M.  upon  trust 
for  her  separate  use ;  remainder  to 
the  use  of  the  trustees,  and  their 
heirs,  during  the  life  of  AT.  C.  upon 
trust  for  her  separate  use ;  remain* 


der  to  her  first  and  other  sons 
taking  the  surname  of  £•  in  tail 
male;  with  ulterior  remainders, and 
a  proviso,  that  the  heirs  male  of  the 
bodies  of  Af .  AT.  and  Af .  C.  claim- 
ing under  the  will,  should,  on 
taking  possession  of  the  estates, 
assume  the  surname  of  X.,  and, 
within  three  years,  procure  their 
name  to  be  altered  by  act  of  Par- 
liament, or  some  oUier  effecitiial 
way ;  and  in  case  they  should  ne- 
glect to  obtain  an  act  of  Parlia- 
ment, or  some  other  authority  as 
effectual,  for  three  years  after  being 
in  possession,  then  the  use  and 
estate  limited  to  the  person  so  ne- 
glecting should  cease  and  become 
void,  and  the  estates  should  vest  in 
the  persons  next  in  remainder,  as 
if  the  person  so  neglecting  were 
dead  without  issue ;  J.  L.  Af  .  in 
1794,  having  attamed  21,  took  pos- 
session of  the  estates,  and  assumed 
the  name  of  X.,  but  neglected  to 
obtain  an  act  of  Parliament,  or  any 
other  authority  for  the  use  of  that 
name,  and  had  a  son  bom  in  1806, 
and  M.M.  having  died  without 
other  sons ;  on  a  bill  by  M.  C,  in- 
sisting that  </.  L,  M.  had  forfeited 
the  estates,  the  Court  refused  to 
appoint  a  receiver,  or,  infants  (who 
are  not  bound  by  admissions)  being 
interested,  to  direct  a  case. — 
What  uses  are  executed  in  the 
trustees?  —  Qiuere.  Hawkins  v. 
Luscombe*  Page  915 

See  Accumulation. 

DIGNITY. 
1.  Estates  granted  by  the  Crown  for 
the  maintenance  of  digqitief,  with 

UuS 
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feVtlfdfdh  in  the  Crown,  have  the 
u0tial  incidents,  and  thay  be  taken 
!n  et^cutioti.  Page  1S6 

Disclaimer- 

1.  Efiect  of  a  disclaimer  by  a  trustee, 
and  of  a  release  with  intefit  to  dis- 
3a!m.  ifidosoh  v.  tVordstvorth.  ^5 

S.  Disclaimer  tinder  a  conveyance  to 
ilses^  372 

ijlstiifess. 

1.  A  right  of  distress  may  be  limfted 
by  way  of  use.  274 

S.  Itight  of  entty  and  distress,  with- 
out aiiy  estate  in  the  lands  oh  which 
the  distress  is  to  be  exercised.  657 

CbNATlO  MORTIS  CAUSA. 

^e  itABON  AKD  FjBMEy  1.  — Evi- 
DXlkSB,   I. 


E 

ENTAIL. 
SetTtAtif  1. 

EQUITABLE  MORTGAGE. 
S^eBA^tRVFt,  12,13. 

feaUITY. 

!•  A  court  of  equity  may  apply  a  pe* 
culiar  principle  to  statutes  restrain- 
ing alienation,  in  the  construction 
of  which  it  agrees  with  courts  of 
law.  133 

2.  The  doctrines  of  courts  of  equity 
ought  to  be  settled  and  uniform, 
founded  on  fixed  principles  appli- 
cable according  to  the  circum* 
f tanc^e  ef  ^acb  casei  414 


3.  Authority  of  precedent  in  equity* 

Page^l^ 

4.  Concurrent  jurisdiction  of  courts 
of  equity  not  excluded  by  the 
adoption  of  equitable  principles  by 
courts  of  law.  546 

See  Chancery.  —  Fin]£. 

EVIDENCE. 

1.  A  defendant  by  her  answer  having 
claimed  a  gift  from  her  husband 
as  an  absolute  donatio  inter  vivos  to 
her  separate  use,  whether  evidence 
can  be  received  to  establish  it  as  a 
donatio  mortis  causa^  guare>        92 

2.  Distinction  between  examination 
to  prove  a  fact,  and  to  prove  a 
crime.  211 

3.  When  secondary  evidence  of  the 
contents  of  a  deed  is  admissible. 

213 

EXAMINATION 

•       * . 

See  Witness. 

EXECUTION. 
See  Dignity,  1 .  —  InjItnctiok.  — 
Phincipal  and  SuttETY.— Ten- 
ant P6R  Ll^E. 

EXECUTORS. 
1.  Executors     empowered    to    sell. 
Elton  V.  Harrison.  276,  n. 


F 

FINE. 
1.  Effect  of  fine  and  non-claim   in 
equity.     Salshury  v.  Bagott.      603 

FOREIGN  COURT. 
1*  A  partner,  having  retired  under 
an  agreement  of  indemnity  again&t 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


6» 


partnership  claims,  was  allowed  a  f 
sum  of  money  recovered  by  the 
sentence  of   a  foreign  court  for 
customs,   without  examination   of 
the  merits.      Gold  v.  Canham. 

Page  325 

9.  Foreign  judgment  not  examined 
here.  326 

See  Injunction,  6. 


G 

GRAMMAR  SCHOOL. 
1.  A  grammar  school  is  a  school  for 
instruction  in  the  learned  languages. 

528 

GUARDIAN. 

1.  A  mother  cannot  appoint  a  testa- 
mentary guardian.  536 

2.  Right  of  the  mother  as  guardian 
by  nature.  536 

3.  Guardianship  not  assignable.    537 

4.  Orders  relative  to  the  guardian- 
ship of  infants  without  a  cause  de- 
pending. Ibid. 

6.  Right  of  guardianship  not  decided 
on  habeas  corpus,  538 

See  Jew,  8. 10. 


3.  Writ  of  habeas  corpus  a  high  pre- 
rogative writ.  Pagers 

4.  Obedience  to  the  writ  of  habeas 
corpus  may  be  enforced  by  process 
of  contempt.  73 

5.  The  Court  before  which  the  writ 
is  brought  must,  on  the  return, 
have  the  same  means  of  judging  am 
the  commissioners  had.  82 

See  Bankrupt,  5*  —  Ouabihav,  5. 

HEIR. 

1.  Liability  of  persons  dealii^  with 
an  heir  apparent  for  fuM  expect- 
ancy. 189 

2.  In  the  privilege  of  an  expectant 
heir,  age  is  not  material.  143 

3.  The  privilege  of  an  expectant  heir 
dealing  subaCantially  for  hm  ex- 
pectancy, not  affected  bj  the  ad- 
dition of  a  present  posMsaion  or 
security.  154 

4.  Relief  against  an  oppressive  deed, 
though  obtained  from  an  heir  ap- 
parent, is  given  only  on  payment 
of  the  consideration  with  interest. 

166 


H 

HABEAS  CORPUS. 

1.  The  Lord  Chancellor  can  issue 
the  writ  of  habeas  corpus  at  com- 
mon law  in  vacation.  Croxvley^ 
case.  I 

2.  Penalty  on  a  judge  denying  the 
writ  erf  habws  corpus.  1 2 


\ 


JENKES'S  CASE. 
1.  The  decision  of  Lord  Nottingham 
in  JenkesB  case  overruled.  65 

JEW. 

1.  Jews  are  not  entitled  to  the  be- 
nefit of  the  Bedford  charity.  In 
re  the  Master,  Ac.  of  the  Bedford 
charity,  4f70 

2.  WheUier  that  question  could  be 
decided  on  a  petition  presented 

Uu4 


69if 
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under  the  statute  52  Geo,  S.  c.  101  • 
Quare.  Page  470 

3«  A  bequest  for  the  maintenance  of 
an  assembly  for  reading  the  Jewish 
lawy  and  advancing  the  Jewish  re- 
ligion, is  illegal.  De  Costa  v.  De 
Pat.  467  n. 

4t  A  bequest  for  the  support  of  poor 
Jews  is  valid.  490  n. 

5*  The  Jewish  religion  not  legal,  but 
connived  at.  490  n. 

6*  Information  for  a  misdemeanor  in 
the  publication  of  a  paper,  accusing 
certain  Jews  of  murder.        503  n. 

7*  An  institution  for  teaching  the 
Jewish  religion,  is  illegal;  but 
whether  property  can  be  given  to 
perform  charitable  acts  to  Jews,  is 
a  difierent  question.  522 

8.  F.,  the  daughter  and  widow  of  a 
Jew,  having  agreed  with  her  father, 
that  he  should  have  the  care  of  the 
persons  and  estates  of  her  two  in- 
fimt  children,  and  in  the  event  of 
their  death  during  minority,  should 
receive  a  moiety  of  their  property, 
and  having  abjured  Judaism  and 
married  a  Christian,  on  the  petition 
of  the  children  the  Court  ordered 
that  they  should  be  delivered  to 
their  mother,  guardianship  not  be* 
ing  assignable,  and  the  agreement 
not  purporting  to  be  an  assignment, 
and  the  right  of  the  mother  to  be 
guardian  continuing  notwithstand- 
ing  her  second  marriage.  ViUareal 
v.  Mdlish.  533 

9.  The  Court  of  Chancery  will  not 
interfere  with  the  education  of  the 
children  of  Jews,  farther  than  is 
required  by  statute.  538 

10.  A  Jew  may  devise  the  guardian- 


ship of  his  children  under  statute 
12  Car.  2.  c.  24.  PageSSS 

IMPEACHMENT  OF  WASTE. 

1.  Effect  of  lease  by  tenant  for  life 
without  impeachment  of  waste,  not 
declaring  that  the  leasee  should  not 
be  impeachable  for  waste,  but  widi 
a  licence  to  fell  timber*  144 

See  Timber. 

INCUMBRANCE. 

1.  Estates  being  conveyed  among 
other  purposes,  to  secure  a  debt  of 
comparatively  small  amount,  the 
Court  will  not  direct  a  release  upon 
payment  into  court  of  the  largest 
sum  to  which  the  debt  can  in  pro- 
bability amount ;  the  incumbrancer 
being  entitled  to  retain  the  secu- 
rity till  the  debt  is  disdiarged. 
Postleihtnaite  v.  Blyihc.  256 

See  SEQUBsraATOR,  !• 

INDEMNITY. 
See  Vendor  and  Purchaser,  4. 

INFANT. 

I.  An  infant  is  not  bound  by  admis- 
sions. 392 

See  Chancery,  8.  —  Drvisb,  1.— 
Maintenance. 

INJUNCTION. 

1.  Injunction  to  restrain  the  nego- 
tiation of  bills  of  exchange  void  in 
their  creation.    JJoyd  v.  Gurdon. 

180 

2.  Injunction  to  stay  execution,  on  a 

bill  £led  after  a  judgment  at  law 
refused.  Prdheroev.  Fonman.  227 
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3*  Injunction  to  stay  execution,  or 
sale  under  execution  ;  when  grant- 
ed.    Rowe  V.  Wood,    Page  234  n. 

i.  A  coach-master  having  sold  his 
share  of  the  business  to  his  partner, 
with  an  undertaking  not  to  be  con- 
cerned in  any  coach  running  from 
R*  to  London^  or  prejudicial  to  the 
business  which  he  had  sold,  an  in- 
junction was  granted  restraining 
him  from  running  a  coach  from  P* 
through  R.  to  London.  Williams 
V.  WUliams.  253 

5.  On  a  bill  for  discovery,  and  a 
commission  to  examine  witnesses 
abroad,  in  aid  of  the  defence  to  an 
action,  the  Plaintiff,  having  ob- 
tained the  common  injunction  for 
want  of  an  answer,  was  held  en- 
titled to  a  commission,  and  to  ex- 
tend the  injunction  to  stay  trial. 
Botoden  v.  Hodge.  258 

6.  Injunction  to  restrain  proceedmgs 
in  the  Court  of  Session  in  Scotland^ 
dissolved  under  the  circumstances. 
Kennedy  v.  Earl  of  Cassillis.    313 

7.  Two  persons  having  agreed  to 
work  a  coach  from  Bristol  to  Lon- 
dony  one  providing  horses  for  a  part 
of  the  road,  and  the  other  for  the 
remainder,  and  in  consequence  of 
the  horses  of  one  having  been 
taken  in  execution,  the  other  hav- 
ing provided  horses  for  that  part 
which  had  been  undertaken  by  the 
first,  and  claiming  the  whole  profits 
of  the  journey ;  the  Court  refused 
an  injunction  against  continuing  to 
provide  horses.    Smith  v.  Fromont 

330 

8.  A  writ  of  injunction  issued  after 
execution,  is  in  tlie  same  form  with 


the  common  writ  before  execution. 
Hatokshaw  v.  Parkins.     Page  539 

9.  The  Plaintiff,  in  equity,  having 
been  taken  in  execution,  and  dis- 
charged by  a  judge  of  the  court  of 
law,  on  payment  into  the  hands  of 
the  Master  of  that  court,  of  the 
amount  of  the  sum  indorsed  on  the 
writ,  with  sheriff's  poundage ;  and 
the  common  injunction  having  af- 
terwards been  issued;  on  motion 
to  dissolve  the  injunction,  it  was 
ordered,  that  the  Plaintiff  might 
apply  to  the  court  of  law  for  pay- 
ment to  him  and  to  the  Defend- 
ants, of  the  sum  paid  into  the  hands 
of  the  Master,  that  sum,  when  re- 
ceived, to  be  paid  into  the  bank  to 
abide  the  event  of  the  cause. 
Hatokshato  v.  Parkins.  539 

10.  Where  an  injunction  is  issued  af- 
ter execution  against  the  goods, 
the  sheriff  may  proceed  to  sell,  but 
the  Court  will,  in  special  cases,  stay 
the  money  in  his  hands.  549 

See  Letters.  —  Light*  —  Lixi- 
RARY  Property. — Publicatiov. 
—  Specific  Performamcx,  2. 

INTERROGATORIES. 
1.  On  a  bill  for  discovery,  and  a  com- 
mission to  examine  foreign  wit- 
nesses in  aid  of  an  action  at  law,  a 
motion  that  the  Plaintiff  might 
communicate  to  the  Defendant  the 
interrogatories  exhibited  by  him, 
was  refused.    Butler  v.  BMdey. 

373 

See  Witness. 

IRELAND. 
See  JuRisDiCTiOKy  1. 
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JUDGES. 
1*  Judges,  in  what  cases  obliged  to 
give  their  opinions  to  the  House  of 
Lords.  Pogc  509  n. 

Judgment. 

See  Injukctiok,  2. 

JURISDICTION. 

1.  Oh  a  bill  for  a  partition  of  lands 
in  Ireland,  and  an  account  of  waste 
cdtntnittbd  there,  a  demurrer  was 
idioW^d  as  to  the  partition,  and 
dv^'t^uled  as  to  the  account.  Car- 
teret V.  Petty.  324. 

2.  Ori^  abt  giving  final  jurisdiction, 
and  anbther  act  giving  jurisdiction 
subject  to  appeal,  the  Court  can- 
hot  piroceea  oh  both  acts.         518 

See  CHANciRt,  S.  —  Equity,  4.  — 
tlAKtAft  Corpus,  1. 


L 
LAW. 

1.  Principle  of  the  English  constitu- 
tion that  the  courts  shall  give 
speedy  effect  to  the  law.  64 

2.  Cit'CUfdStances  of  a  suit  which  de- 
termine the  national  law  to  be  ad- 
ministered. 321 

LEASE. 
See  Lunatic,  1.  —  Specific  Per- 

VORMANCB,  2. 

LEGACY. 

1.  A  testator,  having  brothers  and 
sisters,  and  several  nephews  and 
nieces,   and  having  given  a  legac) 
to  one  of  his  brothers,  directed  h.s 
residuary  estate  to  be  invested  in 


t 


government  security,  the  interest 
to  be  paid  for  the  maintenance  of 
M.  as  long  as  she  lived  single  and 
without  a  child  ;  and  at  her  death 
the  money  to  come  to  his  brother's 
and  sister's  children  ;  A/.,  although 
married  and  having  a  child,  is  en- 
titled to  the  interest  for  life,  not  to 
the  principal.      Bird  v.  Hurudon. 

Page  542 

LETTERS. 

1.  Letters  written  by  the  Plaintiff  to 
the  Defendant,  having  been  re- 
turned by  him,  with  a  declaratioD 
that  he  did  not  consider  himself 
entitled  to  retain  them,  the  publi- 
cation of  copies  taken  before  the 
return  without  the  knowledge  of 
the  Plaintiff,  was  restrained  by  in- 
junction, though  represented  by 
the  Defendant  as  necessary  for  the 
vindication  of  his  character.  Gee 
V.  Pritchard.  402 

2.  The  jurisdiction  to  restrain  the 
publication  of  letters  is  founded  on 
a  right  of  property  in  the  writer. 

402 

3.  No  injunction  to  restrain  the  pub- 
lication of  letters  as  painful  to  the 
feelings  of  the  writer.  413 

4.  The  publication  of  letters  may  be 
restrained  although  not  designed 
for  profit.  415 

5.  Whether  the  Court  will  decree 
the  restoration  of  letters.    Quare  f 

416 

6.  The  person  receiving  letters  may 
destroy  them.  418 

7.  The  principle  of  the  equitable  ju- 
risdiction to  restrain  the  publica- 
tion of  letters  doubted.  422 


Wdex  to  the  principal  MAlriffefts. 


62^ 


8.  Qualification^  incident  to  commu- 
nications made  by  letter.  Page^25 

9.  The  acts  of  the  parties  may  supply 
reasons  for  not  restraining  the  pub- 
lication of  letters.  427 

See  Publication. 

LIBERTY. 

1.  Construction  in  favor  of  the  liberty 
of  the  subject.  ^l 

2.  The  liberty  of  the  su'bject  most 
especially  regarded  and  protected 
by  the  cotrimon  law.  48 

S.  Duty  pf  the  courts  to  secure  the 
liberty  bf  the  subject.  67 

4.  No  inference  from  a  statute  de- 
signed in  favor  of  the  liberty  df  the 
subject,  to  the  prejudice  of  that  li- 
berty. 68 

LIGHT. 

1.  Injunction  to  restrain  bb^trubtion 
of  ancient  lights  refused,  the  na- 
ture of  the  alleged  itijury  not  re- 
<}uirihg  preventivb  interposition 
before  a  trial  at  law,  and  the  legal 
right  being  doubtfltl.  iVynitnnley 
V.  Lee.  53S 

2.  The  presumption  of  a  right  from 
twenty  years*  undisturbed  enjoy- 
ment of  light,  is  excluded  by  the 
custom  of  ZfOn^/on;  Wynstanley  v . 
Lee*  Ibid. 

LIMITATION. 
Term,  1. 

LITERARY  PROPERTY. 

1.  Tlie  Defendant  having  in  two 
numbers  of  a  periodical  work  of 
theatrical  criticism^  inserted  iSie^ 

tabbed  extractdi  to  the  extent  of 


six  or  seven  pages,  from  a  farce 
the  property  of  the  Plaintiffs,  con- 
taining 40  pages,  interspersed  with 
criticisms,  a  bill  for  a  perpetual  in- 
junction, and  on  account  of  the 
profits  bf  the  clumbers,  which 
amounted  not  to  3/.  was  dl^tidsded 
with  costs.  JVhiitinghamv.  Wooler. 

Page4^S 
See  Letters. 

LONDON. 

1.  The  Common  Hall  is  not  a  court, 
except  for  the  purposes  for  which 
it  is  made  a  court  By  charter.     45 

("See  Errata. J 

See  Light,  2. 

LORDS. 
See  Appeal,  I.  —  Judges,  1. 

LUNATIC. 
1.  An  act  of  Parliament  having  au- 
thorized the  vicar  of  C  to  grant 
leases  of  the  glebe  lands,  with  the 
consent  of  the  patron  in  writing, 
the  patron  being  lunatic,  a  peti- 
tion by  the  committees  of  his  per- 
son  and  estate,  for  a  reference  to 
the  Master  to  incjuire  whether  it 
would  be  fit  that  they,  on  hit  be- 
half, should  consent  to  a  lease,  was 
refused.     Smyth  ex  parte*         89S 


M 

MAINTENANCE. 

1.  Maintenance  to  Infknt  devisees 
when  allowed,  though  not  aadioN 
ized  by  the  words  of  the  will,  436 

Bee  AecvMV&ATioir. 
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MALUM  PROHIBITUM. 
1.  Distinction  between  malum  in  se 
and  malum  prohibitum  not  admitted. 

Page  161,  n. 

MORTGAGE  EQUITABLE. 
See  Bankrupt,  12,  IS. 

MOTHER. 
See  Guardian.  —  Jew*  8. 


N 
NAME. 
See  Dsvisx,  1. 


NONCLAIM. 


See  Fins. 


PAROL  EVIDENCE. 
See  Specific  Performance,  1. 

PARTIES. 
See  Specific  Performance,  2. 

PARTNERSHIP. 

1.  Demurrer  to  a  bill  by  a  surety, 
stating,  that  two  partners  hnving 
agreed  to  execute  a  release  to  the 
principal,  in  consideration  of  an 
assignment  of  his  effects,  one  alone 
executed  the  release,  overruled. 
Whether  a  release  so  executed 
bindsall  the  partners,  ytt^r^.  Hawk- 

shall)  V.  Parkins.  539 

2.  Two  American  citizens  residing  at 
Baltimore^  and  a  French  subject 
residing  at  S^.  D<mingo,  being  in 


I  partnership,  and  owners  of  certam 
ships  captured  b^'  British  cruizeri, 
and  the  commissioners  appointed 
under  the  7th  article  of  the  Treaty 
of  Commerce  concluded  in  1794^ 
between  this  country  and  America 
for  awarding  compensations  to 
American  subjects  who  had  suf- 
fered losses  by  capture  for  which 
they  could  obtain  no  redress  m 
the  ordinary  tribunals,  baWog 
awarded  in  compensation  of  the 
ships  of  the  partnership  captured, 
certain  sums  to  the  two  Americans, 
with  express  exclusion  of  the 
French  citizen,  as  an  alien  enemy; 
the  sums  so  awarded  are  not  part- 
nership property,  and  the  creditors 
of  the  partnership  have  no  claim 
on  them  as  against  the  separate 
creditors  of  the  Americans.  Camp- 
bell  V.  Mullet.  55% 

3.  Equity  of  joint  creditors  against 
the  partnership  property.  575 

^.  Rights  of  the  separate  creditor  of 
one  partner  against  the  partnership 
property.     Slcippv.  Harwood,  586 

See  Foreign  Court,  1. 

PETITION. 
Sre  Charity,  4.  — Jew,  2.  —  Sta- 
tute 52  Geo.  3.  c.  101. 

PLEADING. 

See  Charity,  3. 

POWER  TO  LEASE. 
See  Tenant  for  Life,  1. 

PRACTICE. 
I.  A  reference  to  the  master  to  in- 
quire whether  proceedings  at  law 
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and  in  equity  are  for  the  same 
matter,  stays  all  proceedings,  with  • 
out  the  special  order  of  the  Court, 
which  will  give  or  withhold  leave 
to  proceed,  according  to  the  cir- 
cumstances of  each  case.  Carwick 
V.  Young.  Page  239 

2.  After  a  reference  to  the  master  of 
exceptions  to  an  answer,  an  order 
for  leave  to  amend,  and  that  the 
Defendant  might  answer  the  ex- 
ceptions and  amendments  at  the 
same  time,  obtained  before  the  re- 
port, on  the  allegation  that  the 
master  had  allowed  some  of  the 
exceptions,  discharged  with  costs. 
Job  V.  Barker.  255 

S.  Rules  of  practice  yield  to  special 
circumstances*  374 

See  Charity,  5.  —  Decree,  1.  — 
Devise,  1.  —  Evidence,  1.  —  In- 
junction. —  InTERROGA  TORIES. 

— Jurisdiction. — Receiver.  — 
Specific  Performance,  2.  — 
Witness. 

PRECEDENT. 
See  Equity,  3. 

PRESUMPTION. 
See  Light,  2. 


PRINCIPAL  AND  SURETY. 
I.  A  creditor  whose  debt  is  secured 
by  a  warrant  of  Attorney,  having 
received  promissory  notes  from  the 
debtor  and  two  sureties,  and  after- 
wards entered  up  judgment  and 
taken  the  goods  of  the  debtor,  and 
without  the  knowledge  of  the 
sureties,  withdrawn  the  executioD^ 


has  discharged  the  sureties ;  but  a 
subsequent  promise  to  pay  the 
debt  by  one  surety,  knowing  that 
the  execution  has  been  withdrawn, 
renews  his  liability.  May  hero  v. 
Cricket.  Page  185 

2.  Right  of  contribution  between  co- 
sureties, whether  by  separate  in- 
struments, or  by  the  same  instru- 
ment.    Mayhews.  Cricket.     Ibid* 

3.  Principle  on  which  the  abandon- 
ment of  execution  against  the  prin- 
cipal releases  the  surety.  190 

4.  Sureties  arc  entitled  to  the  benefit 
of  every  security  which  the  credi- 
tor has  against  the  principal.     191 

5.  Distinction  between  a  creditor  re- 
maining passive,  and  taking  out 
and  withdrawing  execution.    Ibid* 

6.  Effect  of  a  promise  to  pay  a  debt 
by  a  surety  who  has  been  dis- 
charged by  indulgence  to  princi- 
pal. 192 

I  See  Partner. 

PROFESSIONAL  CONH- 
DENCE. 
See  Witness. 

PUBLICATION. 
1.  Extent  of  the  injunction  against 
publication.  416 


R 

RECEIVER. 

1.  Receiver  of  rents  of  estates  con- 
veyed to  secure  an  annuity,  dis- 
charged,   on  acceptance  of  the 
price  of  the  annuity  with  interesti 
.  deducting  the  past  payments.  Da* 
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vis  V.  The  Duke  of  Marlborough. 

Page  108 

2.  A  Receiver  appointed  by  the 
Court,  is  appointed  on  behalf  of 
ail  parties.  118 

S.  In  favor  of  equitable  creditors  the 
Court  will  appoint  a  receiver  on 
property,  against  which  a  legal 
creditor  might  obtain   execution. 

132 

4*  Doctrine  on  the  appointment  of  a 
receiver  in  behalf  of  equitable  cre- 
ditors. 137 

5.  The  order  for  a  receiver  obtained 
by  the  plaintiff  discharged  on  pay- 
ment of  the  sum  due  to  him,  al- 
though defendants,  prior  incum- 
brancers, opposed  the  discharge. 

168 

See  Devise,  1. 

RE-EXAMINATION. 
See  Witness,  10, 11. 15. 16. 

RELATOR. 
See  Attorney-General,  1. 

RELEASE. 

See  Covenant.  —  Disclaimer.  — 
Partner.  —  Witness,  1 1. 

REVIEW,  COMMISSION  OF. 

I.  Commission  of  review,  matter  of 
grace.  328 

REVOCATION. 
See  Will. 


RIGHT. 
L  Nature  of  legal  right. 


578 


SCOTLAND. 
See  Charity,  1.  —  In  junction,  6. 

SEPARATE  USE. 
See  Construction,  1. 

SEQUESTRATOR. 
1 .  A  sequestrator  being  in  possestion 
of  a  rectory,  under  a  sequestra- 
tion issued  by  a  creditor  of  the 
rector,  a  second  creditor  having 
obtained  a  subsequent  sequestiv- 
tion,    is    entitled    to    an  account 
in    equity    against  ^^  the     first   se- 
questrator,  and  payment   of  the 
surplus   after  satisfaction    of  the 
first  creditor ;  nor  are  prior  incum- 
brancers who  had  not  obtained  se- 
questration necessary   parties    to 
the  suit.      Cuddington  v.  fVitkif. 

Page  174 

SESSION  COURT  OF. 
1.  The  Court  of  Session  is  a  court  of 
law  and  of  equity.  321 

See  Injunxtion,  6. 

SOLICITOR. 
See  Witness,  2. 4. 9. 

SPECIFIC  PERFORMANCE. 

1.  Specific  performance  of  a  written 
agreement  refused,  on  parol  evi- 
dence that  one  term  of  the  actual 
agreement  was  omitted.  Garrard 
V.  Grinling,  244 

2.  A  joint  stock  company  established 
by  act  of  parliament,  vesting  in 
them  all  property  then  belonging 
to  them,   and   authorizing    them 
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to  bring  actions  in  the  name  of 
their  treasurer  for  the  time  being, 
having  purchased  an  estate  pend- 
ing a  suit  against  the  vendors,  to 
compel  the  specific  performance  of 
an  agreement  to  grant  a  lease  of 
part ;  on  a  bill  by  the  vendee  against 
the  treasurer  and  directors,  the 
plaintiffs  were  declared  entitled  to 
a  lease,  and  the  treasurer  was  en- 
joined from  disturbing  their  pos- 
session, though  the  rest  of  the  pro- 
prietors, being  very  numerous, 
were  not  parties ;  but  no  decree 
could  be  made  for  the  execution 
of  a   lease.       Meux    v.    Mallby. 

Page  277 

STATUTES. 

12  Car.  2.  c.  24-.    See  Jew,  10. 
31  Car.  2.  c.2. 

1.  The  Stat.  31  Car.  2.  is  in  all  its 
enactments  to  be  construed  with 
reference  to  applications  under  it. 

68 

2.  31  Car.  2.  c.2.  §  3.  extends  to  per- 
sons committed  during  term.      69 

52  Geo.  3.  c.  101. 

1.  Persons  presenting  a  petition  under 
Stat.  52  Geo.  3.  c.  101.  must  have  a 
direct  interest  in  the  charity.  518 
See  Jew,  2. 

SURETY. 
See  Principal  and  Surety. 

SURRENDER. 
5ee  Will,  1. 


T 
TENANT. 
See  Vendor  and  Purchaser,  2. 


TENANT  FOR  LIFE. 

1.  A  mansion  house  excepted  from 

the  leasing  power  of  a  tenant  for 

life,  is  subject  to  execution  at  the 

suit  of  his  creditors  during  his  life. 

Page  121 
See  Timber. 

TENANT  PUR  AUTER  VIE. 

1.  A  lessee  for  years  determinable 
on  lives,  having  paid  an  advanced 
rent  during  a  dispute  whether  the 
last  cestui  que  vie^  who  had  been 
many  years  absent  from  the  realm, 
was  alive,  and  a  demand  of  a  far- 
ther advanced  rent  being  made  by 
the  lessor,  on  a  bill  by  the  tenant 
to  recover  those  payments,  a  com- 
mission to  examine  witnesses  to 
prove  the  cestui  que  vie  still  living 
was  issued,  the  plaintiff  paying  into 
court  the  arrears  and  accruing 
payments  of  the  advanced  rent, 
which  he  had  been  accustomed  to 
pay.    Brown  v.  Petre.  235 

TERM. 
1.  A  being  limited  io  trust  for  H»  in 
tail,  remainder,  if  /.  die  without 
issue  male  in  the  life  of  H.  to  C*f 
in  tail,  the  remainder  is  good. 
Howard  v.  The  Duke  of  Norfolk. 

454 


TIMBER. 

1.  Settlement  of  estates  on  trustees 
and  their  heirs,  during  the  joint 
lives  of  W.  H.  and  his  wife,  with- 
out impeachment  of  waste,  upon 
trust,  out  of  the  rents  and  profits, 
to  pay  all  expenses  and  outgoings, 
and  to  raise  and  pay  a  sum  hy  wajr 
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of  pin-money  to  the  wife,  and  sub- 
ject thereto  to  pay  the  clear  resi- 
due of  the  rents,  &c.  to  W.  H. 
during  the  lives  of  himself  and  his 
wife ;  remainder  to  fV.  H.  for  life, 
without  impeachment  of  waste,  re- 
mainder over ;  with  power  for  the 
trustees  to  sell  and  lay  out  the  pro- 
duce in  the  purchase  of  other  lands 
to  the  same  uses ;  the  land  being 
sold  under  the  power,  fV»  //.  was 
held  entitled  to  the  produce  of 
timber  cut  down  by  him  previous 
to  the  sale,  not  to  the  value  of  tim- 
ber then  standing.     JVolfv.  Hill. 

Page  149  n. 

2,  Right  of  a  tenant  entitled  to  a  life- 
interest  in  a  term  of  years,  unim- 
peachable of  waste,  to  fell  timber 
for  his  own  benefit.  Bridges  v. 
SUfheru.  150  u. 

S.  A  tenant  for  life  without  impeach- 
ment of  waste,  not  restrained  from 
felling  trees  fit  for  the  purposes  of 
timber,  though  young,  and  not  such 
as  would  be  felled  in  a  course  of 
husoand-like  management  of  the 
estate.     Smytke  v.  Smythe.       251 

See  Impeachment  of  Waste,  1. 

TITHE. 
1.  The  purchaser  of  an  estate,  sold 
as  tithe  free,  cannot  be  compelled 
to  take  it  subject  to  tithe  on  terms 
of  compensation ;  but  an  estate  of 
a  hundred  and  forty  acres  being 
sold  under  a  decree,  the  particulars 
stating  about  thirty-two  acres  to 
be  tithe  free,  and  no  evidence  of 
exemption  having  been  produced  | 
on  the  reference  of  the  title,  the 
Master  was  directed  to  certify  the 


proper  amount  of  connpcnsabfln. 
Binks  V.  Lord  Rokeln^.  222 

2.  On  the  sale  of  ah  estate  as  tithe 
free,  the  question  whether  tithe 
free  is  not  a  question  of  tide. 
Smith  V.  Uoyd.  Page  2S^  n. 

TITLE. 

See  Tithe,  2. 

TOLERATION. 
1.  Effect  of  the  act  of  toleration. 

TRUSTEE. 
1.  Prospective  and  retroapectiTe  d« 
lowance  to    trustee   for    trouble. 
Marshall  v.  HoUotoay*  458 

<Setf  COMSTRUCTIOM,  1.  — DISCLAIM- 
ER. 


VENDOR  AND  PURCHASER. 

1.  A  purchaser  under  a  decree  for 
sale  having  accepted,  and  (on  a 
report  of  an  objection  to  the  title, 
for  which  compensation  was  or- 
dered, )  returned,  possession,  must 
pay  interest  on  the  purchase  money, 
from  the  time  at  which  he  took,  or 
at  which  a  title  was  shown  under 
which  he  might  have  safely  taken, 
possession,  and  is  entitled  to  an  al- 
lowance for  prior,  not  for  subse- 
quent, deterioration  of  the  estate. 
Binks  V.  Lord  Rokeby.  222 

2.  Purchase  of  an  estate  in  the  pos- 
session of  a  tenant.  2S1 

3.  An  estate  having  been  sold,  some 
part  of  which,  material  to  the  en- 
joyment of  the  resty  was  subject  to 
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a  defect  of  title  known  to  the  ven- 
dor^,  >ut  not  diBclosed  bj  the  ab- 
stract^ and  unknown  to  the  pur- 
chaaer,  the  contract  was  rescinded,; 
end  the  vendors  were  ordered  to 
repa3r  the  porchine  money,  withj 
all  costs  and  expenses  incident  toi 
the  purdmse  and  conveyance.; 
EdoHurds  v.  M'Leay.  Pa^  287 
4.  Estates  being  s<^d  by  auction  ini 
lots  under  conditions,  one  of  which 
impressed  that  they  were  subject 
to  the  perpetual  pajrment  of  120/. 
a«-yeiur  to  the  curate  of  iST.,  but  that 
the  same  and  the  perpetual  annual 
pii3rment  of  20^  to  thehoqntal  of  C, 
were  in  future  to  be  charged  upon, 
nod  paid  by  the  purchaser  of  lot  1. 
oidy ;  the  purchasers  of  the  other 
lots  lure  entitled,  not  to  an  absolute 
exonerfUion,  but  to  an  indemnity 

.  f^om  the  purchaser  of  lot  1*  ^a-* 
ture  of  the  indemnity  which  they 
fni^y  require.    C€tia.majory.  Strode. 

847 

5»  Bill  by  a  vendee  for  specific  per- 
formancey  in^ting  that  the  ven- 
iQTfi  could  not  make  a  good  title, 
dismissed  with  costs.  Nidoson  v. 
Wordrmrth.  265 

S^  Specific  Pshvormancs,  2.«- 

TlT»I5» 

U 

USE. 
See  Devise,  1.  —  Disclaimer.  — 
Distress. 

W 
WARRANT. 
See  Bakkrupti  S,  10. 
Vol.  II, 


WASTE. 
See  Impeachment  of  Waste.  — 
Timber* 

WILL. 

1.  A  covenant  to  surrender  copyhold 
'    previously  devised,  is  a  revocation 

of  the  will  in  equity,  if  the  sur- 
render would  have  been  a  revoca- 
tion at  law.      Vaweer  v.  J^kry. 

P€gB9e% 

2.  Effect  of  conveyances  f(nr  securing 
personal  interests,  on  a  previous 
devise  of  the  estate  conveyed.  272 

S.  A  conveyance  of  the  whole  estate 
though  for  a  partial  porposei  is  a 
revocation..  274 

4.  Imperfect  conveyances  may  amoidit 
to  a  revocation,  as  endehce  of  in- 
tention. 274 

5.  Revocation  of  a  will  in  equity. 
EUon  V.  Harrison.  276  vu 

WITNESS. 

1.  A  witness  objecting  to  answer  in- 
terrogatories .  before  the  Examiner 
or  Commissioners,  demurs,  by  Stat-  ' 
ing  his  objections  on  oath ;  his  de- 
murrer may  then  be  set  down  for 
argument;  and  if  overruled)  the 
witness  pays  the  same  costs  as  a  de- 
fendant on  demurrer.     ParlAnrsi 

.V.  Lopoten.  194 

2.  Demurrer  to  interrogatories  by 
dn  attorney  overruled,  without  pre« 
judice  to  the  witness's  defnurring 
on  his  re-examination,  stating  his 
reasons.    Ibid.  194 

3.  Demurrer  of  a  witness  to  interro- 
gatories inquiring  after  matter  de- 
fiunatory  to  a  thurd  person,  and 

Xx 
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not  material  in  the  cause,  allowed.' 
Musgrave  v.  Lard  Dunbar* 

Page  198.  n. 

4.  A  witness  demurring  as  attorney, 
must  state  by  whom  he  was  em- 
ployed. 201 

5*  A  witness  demurring  to  interro- 
gatories before  the  examiner  or 
commissioners,  must  state  his  rea- 
sons on  oath.  204f 

6.  A  wi^ess  objecting  to  answer  in- 
terrogatories cannot  be  admitted 
to  state  by  affidavit  what  would  be 
the  effect,  of  his  answer  213 

7*  No  man  can  be  compelled  to  cri- 
minate himself.  214* 

8.  Extent  of  that  privilege.  215 

9.  A  witness  not  -  compelled  to  dis- 
cover matter  of  which  he  obtained 
knowledge  in  professional  confi- 
dence. The  privilege  not  of  the 
attorney  but  of  the  client ;  its 
principle  and  limitation.  216 

10.  The  deposition  of  a  witness  ex- 
amined previously  tu  the  decree 
on  his  re-exatnination  before  the 
master  without  an  order  for  that 
purpose,  suppressed  with  costs,  on 
motion  of  which  notice  was  given 
four  days  afler  publication.  The 
usual  order  was  afterwards  ob- 
tained for  his  re-examination,  on  in- 
terrogatories to  be  settled  by  the 
master,  to  matters  to  which  he  had 
not  been  before  examined.  Smith 
Vm  Graham.  264' 


11.  Persons  who,  with  the    know*' 
'  ledge  of  the  Plaindl^  bad  entered 

into  a  subscription  to  defray  the 
costs  of  a  silit,  having  been  exam- 
ined by  the  Plaintiil^  the  Defend- 
ant, on  an  application  as  soon  as 
he  obtained  a  knowledge  of  that 
fact,  was  permitted  to  exhibit  new 
interrogatories  to  the  witnessesior 
the  purpose  of  proving  it;  and  a 
motion  by  tlie  Raintiff  tod^hsh^ 
that  order,  or  obtain  leave  forte- 
hibiting  new  interrogatories,  to 
prove  the  execution  of  releases 
the  former  witnesses,  and  for 
re-examining  the  former  witnesses 
on  the  former  interrogatories,  was 
refused  with  costs.  .  Vavghan  v. 
WorraU.,  -    JPageS9S 

12.  Inclination  of  the  Courts  to  con- 
vert objections  to  competence,  into 
objections  to  credit.  S99 

13.  Interest  to  disqualify  a  witness, 
must  be  interest  in  the  event.of  the 
cause.  400 

14s  Presumption  that  objections  to 
competence  have  been  waved, 
where  it  is  not  clear  that  at  the 
time  of  the  examination  the  ob- 
jection was  unknown.  400 

15.  Re-examination  of  a  witness  in- 
terested at  the  time  of  examination, 
not  practised  in  equity.  401 

16.  Danger  of  such  a  practice.    401 
See  Alien.  —  Depositiok.—  Evi- 

PEKOE. 
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